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Contempt of Court-lssue of prohibitory or der - Know edge
al i unde Di sobedi ence Absence of official comrunication, if a
proper defence- Sentence.

HEADNOTE:

The appel |l ants, one a Sub-Divisional Oficer and the other a
Nai b Tehsildar, were entrusted with theduty of allotting
land to displaced persons. The first~ respondent forcibly
occupied the land allotted to B. On May 9, 1958, the (first
appellant ordered that B and other allottees simlarly
situated woul d be given possession of lands allotted to them
on May 20, 1958. On May 16, 1958. the first respondent and
others threatened with di spossession filed petitions'in the
Hi gh Court under Art. 226 of the constitution and obtained
interim stay of delivery of possession till My 19, 1958

when the petitions would conme up before the Division  Bench
for admi ssion. On May 19, 1958, the Division Bench extended
the operation of the stay order until My 23, 1958, The
notice of the first stay order reached the appellants on My
19, 1958, but no notice of the second order was ~officially
conmuni cated to themtill My 21, 1958. It was alleged that
on My 20, 1938, the appellants, although informed of the
second stay order by certain interested persons ~and the
Advocate for one of the parties, fornally di spossessed the
respondent in disobedience of the Court’s order and handed
over possession of the land to B. On the conplaint of the
respondent the High Court field that the .appellants were
guilty of contenpt of Court and, instead of conmitting them
for contenpt, administrated a warning as the appellants
honestly believed that they were not bound to stay delivery
of possession in absence of an official comunication. The
appel | ants appeal ed by speci al |eave.

Hel d, (per Das and Subba Rao, JJ.)that in a case of contenpt
for disobedience of a prohibitive order, as distinguished
froman order of affirmative nature, it was not necessary to
show that notice of the prohibitory order was served upon
the party against whom it was granted. It would be
sufficient if it was proved that the party had notice of it
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al i unde.

N. Baksi v. O K (Thosh, A. T. R (19.)7) Patn. 528
referred to.

128

There may be circunstances where officials entrusted wth
the carrying out of a legal order might have valid reasons
to doubt The authenticity of the order conveyed to them by
interested parties. But in the present case there could
hardly be any such reasons. The appellants had really no
justification for doubting the authenticity of an order
conmuni cated to them by an Advocate.

Held, further. that in a matter relating to contenpt of
court, there cannot be both justification and apol ogy.

My. shareef v. The Hon’ ble Judges of the Hi gh Court of
Nagpur, [1955] 1 S.C.R 757, referred to.

Al't hough the appellants nmight have honestly believed that
they were not bound to bold their band in absence of an
of ficial communication, that would be no defence to the
char ge of contempt of court, but only a rel evant
consi deration in-awardi ng the sentence.

Per Daval, J.--Contenpt proceedings-are crimnal or quas

crimnal in nature and it i's essential that before any
action can be taken the accusation nust be specified in
character. In the instant case, the respondent did not
state that he was formally di spossessed. This would 'be for
sonme reason if actual posssssion had been  delivered. He

could not be said to have conme to court with clean hands.
Further, the finding of the H gh Court that the appellants
del i vered possession honestly believing that they were not
bound not to do so in the -absence or the of ficia

conmuni cati on neant that there was no defiance of the Hi gh
Court’s order. There could be no willful disobedience since
there was no belief in the existence of the order

It may not be necessary that the party against whom a
prohibitory order was nmade nust be served with the order

but it should have notice of the order before it could be
expected to obey. Such notice nust be from  sources
connected with the court passing the order. The all eged
know edge of the party cannot be nmade, to depend on the
veracity of the wi tnesses exam ned by the party praying for
action.

In re Bryant L.R (1987 6) 4 Ch.D. 98. In Ex Parte Langly,
Exparte Smith. 1Inre Bishop L. R (1879) 13 Ch. D. 110 and
The Seraglio. L. R (1885) 10 P. D. 120, discussed.

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 187 of
1959.

129
Appeal by special l|eave fromthe judgnment and order | dated
August 18, 1958, of the Punjab, High Court in- Crimna
Oiginal No. 20 of 1958.
Gopal Singh and P. D. Menon, for the appellants. R S
Gheba, for respondent No. 1.

1962. February 8. The Judgnent of Das and Subba Rao, JJ,
was delivered by Das, J., Dayal, J. delivered a separate
j udgrent .
S.K DAS, J.-This is an appeal by special |eave from the
j udgrment and order of the Punjab H gh Court dated August 18,
1958 by which the said Court found the two appellants guilty
of contenpt of court and. instead of committing them for
such contenpt, administered a warning to themand directed
them to pay Rs. 50/- each as costs of the respondent
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Gur bachan Si ngh.

The two appellants before us bear the sane nane. One of
them was the Sub Divisional Oficer, Sirsa, District Hisear
and the other Naib Tehsil darcum Managing Oficer, Sirsa,
same district at the relevant time. |In this judgment we
shall call the Sub Divisional Oficer as the first appellant
and the Naib Tehsildar as the second appellant. The facts
al | eged agai nst the appellants were these. One Budh Singh

a displaced person, was allotted sonme land in village
Jagmal era, Tehsil Sirsa, District Hissar. The land allotted
to Budh Singh was, it was stated by the appellants, forcibly
occupi ed by the respondent CGurbachan Singh. The respondent
was not a legitimate allottee and the appellants, who were
concerned in their official capacity with the allotnent and
managenent of |and for displaced persons, were naturally
anxious to oust the respondent and deliver possession to
Budh Singh of the land allotted to him On My 9. 1958
appel l ant = No. 1 made an order that Budh Singh and other

allottees |like himwould be given possession’ of the |and,
allotted to'them The date fixed for such
130

delivery of possession was May 20, 1958. On May 16, 1958
@urbachan Singh and a nunber of other persons who were
simlarly threatened w th di spossession filed petitions to
the Hi gh Court /under Art. 226 of the Constitution
challenging the legality of the action  threatened against
them These petitions were put up before the | earned Chief
Justice on that very day, nanely, May 16, 1958, when he
i ssued an order staying delivery of possession till May 19
1958, when the petitions wereto come up- for  adm ssion
before a Division Bench, On May 19, 1958, the Division Bench
ext ended the operation of the stay order until My 23, 1958.
In the H gh Court the appellants did not dispute that the
first order staying delivery of possession up to WMy 19,
1958 was communi cated to themon May 19, 1958 on which date
the notice fromthe H gh Court reached Sirsa. It  appears
that a notice of the second order extending the /stay of
delivery possession till May 23, 1958, was not officially
conmuni cated to the appellants till May 21, 1958. The
all egation on behal f of the respondent was that on May 20,
1958, which was the relevant date, the two appellants were
informed by certain interested persons, to whom we shal
presently refer, that in extension of the stay order up to
May 23, 1958, had been granted by the High Court’ In spite
of this information, however, the second appellant, in
consultation with and under instruction, —of the first
appel lants formally di spossessed the respondent and handed
over possession of the land to Budh Singh

In these circunstances the allegation on behalf of the
respondent was that the two appellants bad conmitted
contenpt of court by di sobeying the order of the, H gh Court

staving delivery of possession till May 23. 1958. The
respondent made an application, to the Hgh (court, for
taking suitable action against the two appellants. Thi s

application was nmade, oil May 27, 1958. On this application
the Hi gh Court

131

i ssued notice and after hearing the parties, Falshaw, J. (as
he then was) who dealt with the application cane to the
conclusion that the two appellants were aware of the order
of the H gh Court extending the operation of the stay order
and yet they disobeyed the said order by di spossessing the
respondent and handi ng over possession to Budh Singh. He
held themguilty of contenpt of court, but at the sane tine
expressed the opinion that the appellants honestly believed
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that they were not bound to hold their hands in the absence
of an official comunication of the 'High Court’s order
extendi ng the operation of the stay order. 1In this view of
the matter, the | earned Judge instead of committing the two
appel lants for contenpt of court nerely admnistered a
warning to themand directed themto pay the costs of the
respondent.

On behal f of the, appellants several points have been urged
in support of their contention that they were not guilty of
contempt of court. Firstly, it has been contended that on
the materials on the record, the H gh Court was wong in
proceeding on the footing that the two appellants were
inforned by the interested parties that an extension of the
stay order up to May 23, 1958, had been granted in the case

of the respondent. It has been argued before us that on My
20, 1958, the appellants did not know that the stay order
had been extended- till My 23,1958, in the wit petition

filed on behal f of the respondent. Gurbachan Singh, though in
anot her case of Didar Singh relating to allotted land in the
same village, the appellants were inforned by an advocate
that the stay order had been extended till My 23, 1958. It
has been contended before us that in the absence of positive
evidence fixing the two appellants with know edge of the
extension of the stay order in the particular case of the
respondent, the H gh Court was wwong in finding that the two
appel lants had wllfully disobeyed the order of the High
Court.

132
In order to appreciate this argunent urged on behalf of the
appel lants it is necessary to state some nmore facts. In

para. 17 of the application which the respondent nade to the
Hi gh Court for taking necessary action agai nst t he
appel l ants for alleged contenpt of court, it was stated that
at 6-30 a.m on My 20, 1958, two persons named Bir | Singh
and Avtar Singh went personally to the house of appellant
No. 2 and told himthat the stay order had been extended by
the High Court and that they had been informed by the
advocate on tel ephone. This allegation was supported by an
affidavit rmade on behalf of the respondent. Appellant No.
2, however, denied this allegation in his counter affidavit.
In paras. 18, 19 and 20 of his petition the respondent
stated that at about 7-40 a.m on May 20, 1958 a witten
application was filed before appellant No. 2 in which it was
stated that the High Court had stayed delivery of possession
till May 23, 1958; this application was drafted by an advo-
cate naned Ganga Bi shan, who acted on behal f of Didar Singh

The application was presented to appellant No. 2 in presence
of two other persons naned Mastan Singh and  Teja Singh

Thereafter, an affidavit was al so made on behalf. of = D dar
Singh. This affidavit was presented to appellant No. 2 'at
about 8.15 a.m Thereafter, appellant No. 2 went in-a 'jeep

to appellant No. 1 in order to consult the latter.
Appellant No. 2 saw appellant No. 1 in the latter’'s court
room He came out within a few mnutes, and told Ganga
Bi shan that the affidavit should be presented to appellant
No. 1. Thereupon, another application was witten on behalf
of Didar Singh and this was presented to appellant No. 1
supported by the affidavit already nmade on behal f of Didar
Si ngh. Appellant No. 1 did not, however, pass nhecessary
orders on the application till about 10 a.m, when he made
an endorsenent to the effect that the Tehsildar, Sirsa,
shoul d t ake

133

necessary action, Wen the application was taken to the
Tehsildar, he noted on it that the Naib Tehsildar, nanely,
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appel lant No. 2 had already left for the village to deliver
possessi on. Ther eupon Avtar Singh, Bir Singh, Didar Singh
and Mastan Singh went to village Jagnal era where the |ands
lay and again net appellant No. 2. The application nade to
appellant No. 1 wth his orders thereon was shown to
appel lant No. 2. It was alleged that appellant No.2 was al so
shown the wording of the stay order as received by the
party through a special nessenger. Appel l ant  No. 2,
however, replied that he had been ordered to di spossess the
respondent and insisted on his proceeding wth the
di spossessi on.
In his counter-affidavit appellant No. 2 admitted that on
May 20, 1958 an application was presented to him by Didar
Singh at about 7-40 a.m He further admitted that an
affidavit in support of the application was also presented
to him Appellant No. 2 then made the follow ng significant
st at enents.

"On receipt of these docunents | told Shr

Didar~ Singh that | could not act on the
and suspend 't he proceedings for

di spossessi on unl ess | was shown the order of

stay alleged to have been nmade by the High

Court."
Appel ant  No. 2 explained his conduct by referring to the
background of quarrel and enmty between the parties which
had |ed to several crimnal cases between them Appel | ant
No. 2 said in his counter affidavit that wth this
background of enmity he felt that though Didar Singh was an
interested party, it would not be safe to accept the
statenents of facts —contained in the _application or
affidavit made on behal f of Didar Singh at their face val ue.
Appellant No. 2 also adnmitted that he -consulted appellant
No. 1, who al so advised that it woul d not
134
be safe, to act on the statenents nmade in the application or
affidavit. Appellant No. 2 also admtted that Ganga Bishan
Advocate, presented the applications to him He also
admtted that the application which was filed 'by / Ganga
Bi shan to appellant No. 1 was received back with-the ‘orders
of appellant No. 1 thereon at about 6 p.m on My 20, 1958,
while appellant No. 2 was returning from the village.
Appel l ant No. 2 denied that he was shown the wording of ~the
stay order of the High Court. He admtted, however, that he
was asked not to proceed with delivery of possession on
account of the Hi gh Court. Appellant No. 1. also nmade
simlar statenents in his counter-affidavit. He adnitted
that at about 9 a. m on May 20, 1958 an application
supported by affidavit was made to himon behalf of Didar
Si ngh and be then endorsed the application to the Tehsildar
for necessary action.

Unfortunately, t he applications which were nade to
appellants 1 and 2 have not been filed and we do not! know
the precise contents of the two applications. We' ‘have,

however, affidavits nmade on behalf of Didar Singh, Teja
Si ngh, Ganga Bi sban and Avtar Singh. The |learned Advocate
for the parties have taken us through those affidavits. The
argunent presented on behalf of the appellants is that
t hough they knew of the extension of the stay order in Didar
Singh’s case by reason of the application and affidavit
filed on his behalf before them they did not know that a
simlar extension of the stay order had been granted by the

High Court in the other cases as well. This argument has
been pressed before us with sone vehenence and we proceed
now to consider it. It is worthy of note that such an

argunent which goes to the very root of the matter was not

application
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presented to the Hgh Court. It is not disputed that
", di sobedi ence of a judgnent or order requiring a person to
do any act other than the paynent of noney, or to

135

abstai n from doing anything is a contenpt of court
puni shabl e by attachnment or conmttal” ; but disobedience,
it is argued, if it is to be punishable as a contenpt, nust
be wllful ; in other words, the party against whom a
proceedi ng by way of contenpt is taken nust know that order
before, it can be said that he has di sobeyed it. It is
somewhat surprising that if the stand of the appellants was
that they did not know of the order nade by the Hi gh Court
on May 19, 1958, in the respondent’s case, such a point was
not urged in the High Court. Falshaw, J., (as he then was)
said in his judgenent that it was not in dispute before him
that on the norning of May 20, 1958, both the appellants
were informed that ‘an extension of the stay order upto My,
23, 1958, had been granted by the H gh Court. This state-
ment of the | earned Judge nust have reference to the case of
the respondent which he was considering. Apart, however,
from the point that, such-an argument on behalf of the two
appel l ants was not presentedin the High Court, it appears
to wus that on the affidavits made available to the Court,
the only reasonabl e inference is that though the application
and the affidavit were made on behal f of Didar Singh, both
the appellants were inforned that the H-gh Court had granted
an extension of the stay order in all 4 he cases. It is
admitted on both sides that there were three cases in which
delivery of possession had to be given of lands in village
Jagmalera. It is also not seriously in dispute that on My
9, 1958, appellant No. 1 nade an order directing that
delivery of possession should be givento the allottees of
their respective areas and persons in unaut hori sed
occupation would be dispossessed.” On May 16, 1958 ' three
wit petitions were made which were placed before the Chief
Justice who made an interimorder of stay lasting for three
days. On May 19, 1958 the writ petitions were placed before
a Division Bench for adnmi ssion and that Bench

136
extended the stay order till My 23, 1958. These ~are the
admitted facts. It is also, admtted that the respondent

Gur bachan Singh did not appear before the appellants on - My
20, 1958, a fact which has been enphasised by the Ilearned
Advocate for the appellants. Lot us, however, see what the
affidavits filed in the case show. Teja Singh said in his
affidavit that Harbans Singh Gujral, who was the ~-advocate
acting on behalf of the petitioners in all the, cases, told
hi mon the tel ephone on May 19, 1958 that the H gh Court had
extended the stay order in all the cases upto May 23, = 1958.
Teja Singh acconpanied D dar Singh, Ganga Bishan,” Mastan
Singh and others to the village on May 20, 1958, and he said
that an application was nade to appellant No. 2 in which it
was stated that the stay order had been extended by the Hi gh
Court. The affidavit of Ganga Bishan is very significant in
this connection. He said that on May 20, 1958, he drafted
the application which was |ater nade to appellant No. 2.
Ganga Bishan said that it was stated to appellant No. 2

that the stay order nade by the Hi gh Court related to al

the cases of village Jagnalera. He further said that
appellant No. 2 was inforned that stay of delivery of
possessi on had been extended by the H gh Court upto May 23,
1958 ; appellant No. 2, however, wanted to be ,shown the
order of the High Court ; thereupon an affidavit of Didar
Singh to the effect that the stay order had been extended by
the Hi gh Court upto May 23, 1958, was filed. Ganga Bishan




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 18

also said that appellant No. 1 was also inforned that the
Hi gh Court had extended the stay order upto May 23, 1958.
The affidavits made on behal f of Didar Singh and Avtar Singh
were also to the sane effect. In view of these affidavits
we find it very difficult to hold that the. appellants knew
of the stay "order only in Didar Singh’s case but did not
know of the stay order in the other oases. It is worthy of
note here that

137

in the counter-affidavits filed on behalf of the appellants
the point was made on their behalf was that they considered
it unsafe to rely on the applications and affidavits made,
in view of the background of enmity between the parties.
The two appellants did not say in their counter affidavits
that they cane to knowof the stay order only in one case
and not in the others such a point does not appear to have
been specifically made on behalf of the appellants at any
stage of the proceedings in the H gh Court. Therefore, we
have cone to the conclusion that the appellants knew of the
order of the H gh Court inall the cases and it is not
correct to say that the appellants knew of the order of the
H gh Court only in one case and not in the others. W find
it difficult to believe that Ganga Bi shan woul d not tell the
appel l ants that the H gh Court had extended the stay order
in all the three cases of the village Ganga Bi shan says in
his affidavit that ~he didtell the appellants of the
extension of the stay order in all the three cases and there
was no counter-affidavits on behalf of the appellants
traversing the statenents nmade by Ganga Bi shan. We rmust,
therefore, overrule the first point urged on behalf of the
appel | ants.

The second point which has been urged on behalf " of the
appel | ant s is that in the absence of an of ficia

comuni cation of the order, they were justified in not
acting on what they cane to know frominterested parties and
their advocate. The |earned Advocate for the appell ants has
submtted that in a case of this nature, before willful

di sobedi ence of the order of the High Court could be inputed
against the appellants, it was legally essential” that the
order should be officially conmunicated or served ~on the
appellants and in the absence of such comunication _or

service, the proceeding for contenpt must fail. We “are
unable to accept this contention as correct.
138

The | egal position has been very succinctly put by GCswal d:
"The judgnent or order should be served on the
party personally, except in the  follow ng
cases: (1) prohibitive orders, the drawing up
of which is not conpleted; (2) orders em
bodyi ng an undertaking to do an act by a naned
day; (3) orders to answer interrogatories or
for discovery or inspection of docunments: (4)
where an order for substituted service has
been nade; (5) where the respondent has evaded
service of the order......

In order to justify commttal for breach of a
prohibitive order it is not necessary that the
order should have been served upon the party
against whomit has been 'granted, if it be
proved that he had notice of the or der
aliunde, as by telegram or newspaper report,
or otherwise, and knew that it was intended to
be enforced, or if he consented to the order

or if he was present in Court when the order
was pronounced., or when the notion was made,
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al t hough he left before the or der was

pronounced. "
(Oswal d’s Contenpt of Court, 3rd Edn. pp. 199 and 203). The
order in the present case was a prohibitory order and if the
appel l ants knew that the H gh Court had prohibited delivery
of possession till My 23, 1958, it was undoubtedly the duty
of the appellants to carry out that order. W do not think
that the appellants can take up the plea that as the order
had not been officially communicated to them they were at
liberty to ignore it. The appellants were officers whose
duty it was to uphold the law and if they knew that a valid
order had been nmade by the High Court staying delivery of

possessi on, they disobeyed that order at their peril. There
may be circunstances where officials
139

entrusted with the duty of carrying out a |legal order may
have valid reasons to doubt the authenticity of the order
conveyed to them by interested parties and in those
circunstances it my be said that there was no wllful
di sobedi ence of the order nade. W do not, however, think
that the _appellants in the present case had any rea
justification for doubting the authenticity of the order
made by the Hi gh Court, even though the order had not been
officially communicated to them The appellants knewthat
an interimorder of stay had been nade by the Hi gh Court on
May 16, 1958; that order was in force till May 19, 1958.
Thereafter the appellants were inforned not nerely by
interested parties but by an Advocate, who was an officer of
the Court, that the H gh Court had extended the stay order
upto My 23, 1958. A formal application supported by an
affidavit was nmde to that effect. Despite the reason
alleged by the appellants that there was a background of
ennmity between the parties, we do not think that the
appel l ants have given any good reasons on which they were
entitled to doubt the authenticity of the order communicated
to them by Ganga Bi shan, an Advocate acting on behalf of
Didar Singh. It is worthy of note that the appellants did

not deliver possession in Didar Singh's case. They ' were
content with delivering possessionin the case of the
respondent only. Taking into considerations all  these,

circunmstances we are satisfied that there was in-this case
in the eye of the law, a willful disobedience of the order
of the H gh Court staying delivery of possession, even
though the appellants might have wongly but honestly
believed that it was not safe to act on ~the ~information
given to them by Ganga Bi shan

The | earned Advocate for the appellants has referred us to a
nunber of decisions, English and Indian, relating to
mandat ory orders, or

140

orders for the paynent of noney, or orders which  require
under the rules of the Court to be served in particular
manner . In re: Holt (an Infant)(1l); Ex-parte Lingley  (2);
In re: Tuck March v. Loosenore (3); Dwijendra Krishan Datta
v. Surendra, Nath Nag Choudhury (4): and Gordon v. Gordon

(5). In those decisions it was held that it was necessary
to have the order properly served before charging a person
with disobedience of it. W do not think that those

decisions are in point, because we are dealing with a
prohibitory order and in the matter of a prohibitory order
it is well-settled that it is not necessary that the order
shoul d have been served upon the party agai nst whomit has
been granted in order to justify committal for breach of
such an order, provided it is proved that the person
conpl ai ned against had notice of the order aliunde. The
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di stinction between prohibitory orders and orders of an
affirmative nature was adverted to in N. Baksi v. O K
Ghosh (6) and a | arge nunber of decisions were referred to
in support of the rule that in respect of a prohibitory
order, service of the order was not essential for founding
an action in contenpt. W do not think that any usefu
purpose wll be served by exam ning those decisions over
agai n. W are content to adopt for the purposes of this
case the rule as succinctly put by Oswald and quoted earlier
in this judgnent.

Lastly our attention has been, drawn to the statenents made
by the respondent in para. 22 of his petition to the effect
that though appellant No. 2 made a report about delivery of
possession in respect of the land of the respondent, no
actual dispossession could be nmade because cotton crop was
standing on the |land and a |arge nunber of persons had
gat hered there. The argunent before us is that if,
according to the respondent

(1) (1879) 11 Ch. D. 168.

(3) (1906) 1 Ch. 692.

(5), (1946) 1 AU E. R 246.

(2) (1879) 13 Cch. D. 110.

(4) A 1.R 1927 Calcutta 548.

(6) A l.R 1957 Patna 528,
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hi nsel f, no actual di'spossession took place then this is not
a fit case in which action for contenpt should be taken
agai nst the appellants. It has been submitted on behalf of
t he appel l ants that contenpt ~ proceedi ngs = are of an
extraordinary nature and the Court should be reluctant to
exercise its extraordi nary power if the action conplai ned of
is of aslight or trifling nature and does not cause any
substantial |oss or prejudice to the conplainant. It has
been argued that if the respondent hinself said that-he had
not been actually dispossessed, then there was no reason for
proceedi ng against the appellantsfor contenpt of court.
Secondly, it is pointed out that the appellants offered an
apology in case the H gh Court held that they should have
taken action on the information given to them by Ganga
Bi shan. As to the second submission, it is enough to point
out that in a matter relating to contenpt of court, there
cannot be both justification and apology, (See M

Y. Shareef v. The Hon' bl e Judges of the Hi gh Courtof Nagpur
(1). As to the first subm ssion wemay draw attention

to the statenments of appellant No. 2 in para. 21 of his
affidavit in which he said that so far as the respondent’s
| and was concerned, possession was delivered to Budh Singh.
This statement of appellant No. 2 clearly shows that the two
appel l ants took the very action which was prohibited by the
Hi gh Court by its order dated May 19, 1958. W are,” there-
fore, unable to accept the subnission that there  was no
foundation for taking action against the appellants for
contenmpt of court. This disposes of all the points urged on
behal f of the appellants.

As to the punishnent inmposed, the | earned Judge took into
consi deration that the appellants wongly but honestly night
have believed that they were not bound to hold their hands
in the absence of an official conmunication of the order

(1) [21955] 1 S.C.R 757.
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of the H gh Court. That belief afforded no defence to the
charge of contenpt of court, but was a consideration
relevant to the sentence.. In our opinion, there are no
grounds for interference with the order of the Hi gh Court.
The appeal accordingly fails and is dism ssed.
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RAGHUBAR DAYAL, J.-1 have bad the privilege of perusing the,
Judgnent of ny | earned brother S. K Das, J., but regret MW
inability to hold that the appellants commtted contenpt of
Court.
I need not repeat the facts set out in the mjority
j udgrent .
No conviction for commtting contenpt of Court can be based
on the finding of the Hgh Court that the appellants
delivered possession believing that they were not bound to
hol d their hands in the absence of t he officia
conmuni cati on of the High Court’s order. The finding means
that they delivered possession not in defiance of the Hgh
Court’s order, but because they honestly thought that in the
absence of the official conmunication of the order, they
could not act on the supposition that the original stay
order, which was to be effective up to My 19, 1958,
continued to be effective. If-in their honest opinion no
stay order existed at the time, their conduct cannot be said
to amount 'to willful di sobedience of the High Court’s order
extendi ng the stay order up to May 23, 1958. No question of
wi Il ful disobedience can arise when the very existence of
the order is not believed. ~The question of obedience or
di sobedi ence arises only after the party knows of the order
and if the party does not know the order, no such question
can ari se.
The allegations in the petition by the first respondents
filed in the Hgh Court, did not -make  out that the
appel l ants del i vered possession, the
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del i very of which had been stayed upto May 23, 1958, by the
Hi gh Court by its order dated May 19, 1958. Thisis clear
fromthe statements in paragraphs 21 and 22 of the petition
They are :

" 21. However when actually he attenpted to
start the work of dispossession, he found that
a | arge nunber of people were collected at the
spot and apprehending that the police force
already taken to the spot mght not be
sufficient to cope up with the situation if
sone troubl e arose, he withdrew from the spot.

22. That al though in- the | and possessed by
the petitioner in Jag Mal era, cotton crop  was
st andi ng in some of the fields and no
pr oceedi ngs for di spossessi on of t he
petitioner could be taken by respondent No. 2
on account of the presence of a |arge nunber
of persons at the spot, respondent No. 2,
however, madesone report later on that the
petitioner hadbeen actuary dispossessed / of
his |l ands and the sane was given over to/ Budh
Singh at the spot. In the other [cases,
however, he nade a report that be could not
del i ver possession on account of the presence
of a mob at the spot and that the police force

with himbeing too snall, was not sure to cope
up with the situation."
These paragraphs can only nean that appellant No. 2

attenpted to start the work of dispossession, but did not
proceed further, and withdrew fromthe spot in view of an
appr ehensi on of breach of peace and that be made sone report
of a fictitious kind to the effect that the petitioner had
been actually dispossessed of his land and possession had
been given over to Budh Singh at the spot. It Ws
enphasi zed that actual possession could not have be on
delivered on account of the standing cotton crop. It
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follows that even on the statenments
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of the first respondent in his petition for action against
the appellants for contenpt of Court, there was no assertion
that they had disobeyed the stay order by delivering
possession to Budh Singh. In the absence of such an
assertion, no action could have been taken or ought to have
been taken agai nst the appell ants.

Cont enpt pr oceedi ngs are crimnal or qguasi -crim na
pr oceedi ngs. It is wessential that the accusation nmade
against the opposite party by the petitioner for taking
action against himshould be precise and should ,clearly
nmake out that the opposite party had, by some specific act,
conmitted contenpt of Court. the conviction of the opposite
party nust rest on the facts alleged and proved by the

petitioner. A conviction my also rest on the sol e
admi ssion of the alleged condemmer if that establishes his
committing contenpt ~of Court, but, in that case, his

admi ssion’ should be taken as ' a whole and not that its
incrimnating part be taken out of the context and made the
basis for conviction
It is immterial that appellant No. 2 stated in his reply
that actual possession of the land in the wunauthorised
possession of the first respondent was delivered to Budh
Singh and that at 'thetine no cotton crop was standing and
that the respondent was adopting a contradictory position
The High Court did not give any finding on “this question
It sinply said in its judgnent, due to the m sreading of the
all egations in the petition.
"In spite of thisfact it is alleged that in
the village the Naib Tehsildar formally dis-
possessed’ the present petitioner and handed
over his land to one Budh Singh..."
The respondent made no statenment about the Naib Tehsil dar
formal |y di spossessing hi mand bandi ng over the Iand to Budh
Si ngh.
145
A clear-cut finding on the disputed fact whether actua
possession had been delivered or not is not to be given in
summery proceedi ngs for contenpt of Court.
I f actual possession had been delivered to Budh Singh, there
must have been sone good reason for the respondent not™ to
admt it in his petition and that can only be that in any
future dispute where the question of possession of the
respondent or of the Budh Singh be in question, the
respondent be not confronted with his own admission-in his
petition and affidavit acconmpanying it. It nay be mentioned
that identical statenents where nmade in paragaraphs 21 and
22 of the affidavit. There m ght be some other reason for
the respondent not to adnmit the delivery of possession, but
it is clear that the respondent did not conme to Court wth

clean hands and, in the circunstances, proceedings for
contenmpt of Court on his application was wong exercise of
di scretion. However, the main fact remains that no

al l egation was nade in the petition that the respondents had
del i vered possession

The appel |l ants were not served, by the tinme the delivery of
possession my be supposed to have taken place, wth the
order of the Hi gh Court extending the stay, order up to My
23, 1958. The tel egram sent by the counsel of Gurbachan
Si ngh from Chandi garh, reached the first appellant, the Sub
Divisional Oficer, at 1-30 p.m, on May 10, 1958, and any
order of his on it did not reach appellant No. 2 till 6
p.m, by which tinme, according to him possession had been
del i vered. The formal stay order from the H gh Court
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reached nmuch | ater.

It may not be necessary to serve prohibitive order on the
party against whomit is granted, but that party must have
noti ce of the order before it can be expected to obey it can

be conmitted for contenpt of Court for disobeying it. Thi s
i s what
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Gswald states at page 203 of his book on 'Contenpt of
Court’, Ill Edition. He says:

"In order to justify conmittal for breach of a
prohibitive order it is not necessary that the
order should have been server upon the party
against whom it has been granted, if it be
proved that ~he had notice of the or der
aliunde, as by telegram or newspaper report,
or otherwise,...."
It woul d appear fromthe later part of the observation that
it was sufficient that the party concerned gets notice of
the prohibitive order by any neans, specially by tel egram or
newspaper report. is however not what was held in the cases
referred to by OCswald in support of "his statenent. Noti ce
to the party concerned, of the prohibitive order, in those
cases was comunicated by the Court through its regular
procedure or by a Solicitor of the Court:
In Inre Bryant (1) the parties concerned wet, (, infornmed by
the solicitor of the judgnment-debtor that the debtor had
filed a liquidation petition in the London Bankruptcy Court
and that application would be made at the next sitting of
t he Court to restrain further ~proceedi ngs - under t he
execution. The auctioneer concerned received a telegram
from Bryant’'s solicitors referring to the parties to the
case and stating that injunction staying sale and  further
proceedi ngs Lad been granted that norning and that the order
woul d be served as soon as possible. The auctioneer, how
ever, pr oceeded with the sale. It was in t hese
circunstances that the parties concerned were held to have
di sobeyed the order of the Court ‘and to have commtted its
contenpt. The solicitor was an officer of the Court.
Thi s case is no authority for the proposition t hat
i nformati on conveyed to the party concerned
(1) I.R (1876) 4 Ch. D. 98
147
by telegramfroma person who is not an officer of the Court
would anpunt to the requisite notice of the prohibitive
order by the party concerned.
In Ex parte Langley, Ex parte Snith, In re Bishop (1) the
facts were as follows. Bishop filed a liquidation petition
in the London Bankruptcy Court on August 6, 1879, The  same
day the Court passed an order restraining until the 8th of
Sept enber, further proceedings in several actions which had
been conmenced against the debtor and, i nter alia
restraining the sheriff of Kent, his officers and servants,
from taking any further proceedings in an action which had
been brought against the debtor by Messrs. Wade and
Thur st on. The sheriff had fixed the sale of the attached
furniture of the debtor on the 6th of August, having
adjourned it fromthe 5th in order to afford an opportunity
to the debtor to pay the debt. Snmith was he sheriff’s

officer who was in charge of the sale. Hi s assistant,
Emmerson and Langl ey, an auctioneer, were to carry out the
sal e. Emmerson had directions to start the sale at 11

"clock and not a nmonent |ater. Langley, however, postponed
the sanme to 12 o' clock, on his own responsibility, due to
paucity of persons present. Langley received a tel egramfrom
one Matthews, the manager of the hotel in which the debtor
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was carrying on business as a |licensed victual er, saying:
"Smith gone to Canterbury. You had better
stop Bal e on your own account, as | know it is
all right."
The auctioneer was also informed by the debtor’s son and
anot her person between 11 and 12 o’ clock that the debtor
would conme down by the nmid-day train fromLondon wth the
noney to pay the execution debt. The sale was again put off
to 1 o' clock when it did start. After a fewlots had been
sol d, Emmerson received a tel egram purporting to be
(1) L.R (1979) 13.Ch. D. 110
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from Learyod & Co., Solicitors, London, to the sheriff’'s
of ficer in possession stating:
"Take notice, the London Court of Bankruptoy
has nade an order restraining you fromselling
or taking any further proceedings in the
action agai nst Bi shop".
The tel egram was shown to Lanol ey who thought it to be a
ruse on the part of the debtor but was prepared to stop the
sale tenporarily till instructions from Smth. Emmer son
sent a telegramto Smith saying:
"Langl ey just received telegramto stop sale.
Shall ~ we ~proceed? People are waiting your
reply."
Smith's reply was:
" f telegram to Langley does not state
Def endant filed petition or nmoney paid, sel
at once"’
The sale thereafter  proceeded. Langley and Smith were
commtted for contenpt by Bacon C J. But on appeal they were
acquitted. Janes, L. J., said at page 116:
"Wth regard to the sheriff’s officer, he does
not seemto have been a party to the | alleged
contempt at all, because | do not think the
nmere fact of the telegramis sufficient to
bring home to himany Participation in the
supposed contenpt."
He further said at page 117, in considering the case of the
aucti oneer.
"It appears. to ne that he might have taken
some steps (though I do not know what steps |
should have taken if | bad been in his
position) to ascertain whether an order had
really been nade by the Court. Perhaps  sone
aucti oneers woul d have done so.  But -~ he has
taken upon hinself to swear positively (and he
149
has not been cross-exam ned) that which /Lord
El don, in Kinmpton v. Eve (1813 2 V. & B. 349==

35 EER 352), field to be sufficient. He
swears that he did not believe that there had
been any pr oceedi ngs what ever in t he

Bankruptcy Court it, or that any such order
had been made. A person in | such a position

and a sheriff’'s officer is placed in great
difficulty wupon receiving a telegramof this
ki nd, knowi ng nothing at all of the person who
may have gone to the post office and sent it,
a tel egram which m ght just as well have been
sent by the debtor or by Matthews, or any one
el se on behalf of the debtor, in the nanme of
Messrs. Learoyd. | amvery far from saying
that notice of an order cannot be given by
telegram But it is very difficult to conmt
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for contenpt where a man says that which the
aucti oneer does here, under ci rcumnst ances
which certainly give color to his assertion

and there is some anpunt of probability that
he my, having regard to what had already
taken place that ay, not have believed that
any order had been made by the Court, and have
had no suspicion whatever that he was
di sobeying any order of the Court when he
continued the sale.™

Thesinger, L. J., said at p. 119:

I in no way dissent fromthe proposition laid
down by hin(Bacon, C J.) in this case and al so
in Inre Bryant (supra), that, under certain
ci rcunst ances, ‘a tel egram may constitute such
a notice of an order of a Court as to make a
person who disregards the notice and acts in
contravention of  ‘the order, liable for the
consequences of a contenpt of Court..... But
the question i neach case, and dependi ng upon

the particular circunstances of the case nust

be or was there or was there not such a
notice given to the person who is charged with
150

contenpt “of Court that you can infer from the
facts that he had notice in fact of the order
whi ch had been nmade? And, in a matter of this
kind, bearing in mind that the liberty of the
subj ect is to-be affected, |I think that those
who assert that there was such-a notice ought
to prove it beyond reasonable doubt."

He further stated at page 121
"But, on the other hand, he has positively
sworn that, coupling what had happened before
with the tel egram he bona fide believed that
he was not bound to-act upon the telegram
whi ch he had received, and that there had been
no proceedings which would justify him in
stopping the sale. He has not been cross-
exam ned, - and not hi ng _has been proved to show
that his affidavit is not true. Under such
circunst ances the observations of Lord Eldon
in Kinpton v. Eve (supra) seemto ne pertinent
and material, and | may add that in a case
like the present the benefit of ~ any doubt
ought to be given to the person charged wth
contenpt."

The further remarks of James L. J., at page 122 point. out

the proper way of comrunicating a notice about  injunction

orders to the parties concerned by the solicitor ~of the

party obtaining the order fromthe Court. He says:
" wish to add this, that when parties
who .obtain an injunction wish to conmunicate
it by telegram there is a very obvious node
by which they can prevent difficulties Iike
this. | f t he solicitor, i nst ead of
tel egraphing to the sheriff’'s officer, were to
tel egraph to sone solicitor as his agent at
the place, and tell himto go and give notice
of the order, then the person affected would
have the responsibility

151
of an officer of the Court for what he was
doi ng. "

This case well illustrates the difficulties of the parties
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against whom a prohibitive order is made when they are
infornmed by a telegram about these orders having been nmade
by the Court oven when the telegramwas froma solicitor of
the Court. The difficulties would be still greater if the
tel egram was one froma; person who is not a solicitor and
therefore an officer of the Court.
In The Seraglio(l) notice of the issue of warrant which was
subsequently di sobeyed was sent by tel egram by the narsha
to the customhouse officer at Plynmouth who went on board the
seraglio to informthose in charge of the ship. The master
of the Seraglio, however by the owner’s order, left Plynouth
with the custom house officer on- board. The warrant was
served on hi msubsequently. Sir Janmes Hannon said at page
121.
“I't nmust be understood that a litigant cannot
be disregard-a notice sent to himby tel egraph
by an officer of the Court."
In none of the cases referred to, a party 1s said to have
received information of the Court’s injunction order through
any source having no connection with the court Passing the
or der. Il woul'd not |ike an extension if this, practice of
hol ding a person guilty of contempt even though he is not
served with the order, to cases in which his alleged
know edge of the order i's dependent on the veracity of the
Wi t nesses exam ned /by a party praying for action against the
ot her. Conviction for contenpt of Court must depend on
uni npeachabl e evidence of the knowedge of the alleged
cont emmer about the order said to have been disobeyed.
In support of the note that it could be proved that the
party proceeded agai nst had notice of the
(1) L.R (1885) 10 P.D. 120.
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order by newspaper report or otherw se, Oswald has referred
to Daniell’s Chancery Practice, Vol’'. 1, Edition 7, page
1368. That edition is not available, but in the 8th edition
of that book, Vol. Il, at page 1413, is noted the practice
in urgent cases thus :
"I'n such (urgent) cases, the practice is to
serve the party enjoined personally with
notice in witing that the injunction has been
granted, and that the order will be drawn _up
and served as soon as it can be passed through
the offices ; or else to procure a transcript
of the mnutes of the order signed by the
Regi strar, and to serve the sanme personally by
delivering a copy of it, showing at the same
time the original transcript so signed ; and
either the notice or the copy of the mnutes
will be sufficient to render the defendant or
ot her person enjoined guilty of a contenpt, if
he acts in opposition to the injunction."
I do not find any reference that know edge of the party
proceeded against through a newspaper report or otherw se,
and not through Court, has been considered sufficient for
cont enpt proceedi ngs.
Agai n, at page 1419, have been nentioned certain other neans
through which the party proceeded agai nst could have been

informed of the injunction order. They are practically
those sunmarized in Gswal d’ s note.
In the appeal before us, | am not satisfied that the

appel | ants had been inforned that the H gh Court had passed
an order staying the delivery of possession in proceedings
on the wit petition filed by respondent Gurbachan Singh

The communication mnade to the appellants about the stay
order of the Hgh Court is said to be through t he
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applications and affidavit presented by Didar Singh to the
appel l ants on May 20, 1958, and through a
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chit said to have come fromthe advocate of the High Court
regardi ng the injunction order

Didar Singh had put in another wit petition against his
t hr eat ened di spossession by appellant No. 1 t hrough
appellant No. 2. There is said to have been” a third wit

petition by another person praying for simlar relief. Al

these petitions were separately dealt with by the High
Court. Separate stay orders were passed on them These
five affidavits, in view of their contents, are not

sufficient to prove that the appellants had been inforned
through these docunents that the Hi gh Court had extended the
stay orders in all thethree cases. viz., the cases on the
wit applications of Gurbachan Singh, Didar Singh and
another third person. No statenment is made in any of the
affidavits that the applications and affidavits presented to
the appel l'ants nmentioned that the Hi gh Court had stayed the
delivery " of possession in all the three cases. It is not
stated by Didar Singh and Mastan Singh what was witten on
the chit sent by the advocate of the H gh Court and whether
that «chit related tothe order in the case of Didar Singh
alone or referred to the orders in all the cases.

As Didar Singh claineda receipt for the presentation of the
application and affidavit to appellant No. 2, the latter,
after consulting the prosecuting inspector, went to
appel l ant No. 1 for consultation and was advised to, return
the application to Didar Singh if he insisted on getting a
receipt. The application and the affidavit were therefore
then returned to one Ganga Bi shan

The chit alleged to have been sent by the H.gh Court
advocate has not been produced. The application presented
to appellant No. 2 in the village and returned by himin the
Sub- Di vi si onal Oficer’s Court, though presunmabl y in
possession of Didar Singh, has not been filed. They would
have indicated what their contents were. That
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woul d have been the best evidence of what was conveyed to
appel l ants Nos. 1 and 2. Ganga Bishan’s statenent. that he
had drafted the application addressed to appellant No. 2 to
the effect that the stay order issued by the H gh Court in
Jag Mal era Nandhari cases had been extended, is not the best
"evi dence of what the application (a fair copy presunmably),
actual ly contained, an application which is in t he
possession of Didar Singh. O course, the application and
affidavit presented to the Sub-Divisional Oficer, are in
the possession of the State. No attenpt was nade by the
respondent to summon themor to file certified copies of
those docunents in these proceedings in the absence of the
best evi dence, the docunents, | amnot prepared to hold that
the application and affidavit filed by D dar Singh nust have
referred to all the cases. Nornmally, he had no business to
refer to the stay orders in the other cases and to rmake
prayer for the stay of delivery of possession in all the
cases. He had to restrict his application and affidavit to
his own case

Further, whatever was stated in the application and the
affidavit,, in the nature of things, was not on the basis of
personal know edge of Didar Singh Didar Singh hinmself did
not even have the tel ephonic conmunication with his counse
at  Chandi gar h. The tel ephoni ¢ conmuni cati on was between
Teja Singh and that counsel. Appellant No. 2 states-and
see no reason to doubt that statenent-that in the background
of the facts about the possession over the |l and he did not
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consider it advisable and safe to accept the statenment of
facts contained in the application or affidavit on its face
val ue.

Lastly, the presence of Ganga Bishan, Advocate, on the
occasi ons of the presenting of the application and affidavit
to appellants Nos. 1 and 2, is
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stated in all the affidavits. But it is only in paragraph 5
of Didar Singh’s affidavit that it is stated that Babu Ganga

Bi shan, Advocate, presented the application and t he
affidavit to the Sub-Divisional Oficer. Ganga Bishan
hi nsel f does not state so. It is not stated anywhere that

Ganga Bi shan had been engaged as counsel by Didar Singh. It
woul d appear a bit unusual that 'in the presence of a duly
appoi nted advocate, applications and affidavits be presented

by Didar Singh personallyand not through his counsel. On
the basis of the statenents and the affidavits, I am not
prepared ‘to hold that Galiga Bishan was the duly appointed
counsel for Di dar  Si ngh. He nay be acconpanyi ng

Didar .Singh like other persons on account of his interest
in the matter.
Further, any request by himto the Sub-Divisional Oficer
for passing the necessary orders on the application of D dar
Singh, as stated by himin paragraph 3 of his affidavit,
cannot lead to the -conclusion that be professionally
represented Didar Singh, as simlar requests were nade,
according to his own affidavit, by the other persons also,
who had acconpanied Didar Singh to the Sub-Divisiona
Oficer’s Court. The Sub-Divisional Oficer, therefore,
could not have treated his request to be a statenent of fact
about the High Court’s extending the stay order up to My
23, 1958.
Ganga Bi shan does not state that he told the Court that the
H gh Court had extended the duration of the stay order or
that he requested the Sub-Divisional Oficer, who is also
the Sub-Divisional Mgistrate, to stay the delivery of
possession in view of the application filed by Didar Singh
He sinply states:

"Several requests were- made to the Sub-

Di vi sional Magistrate by us that necessary

orders on the application presented to
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hi m be made and the Managing O ficer becalled

back. "
Even if Ganga Bishan bad stated that the ~H gh~ Court bad
extended the order, his statenent too, had no better value
when he could not speak about that order on the  basis of
personal know edge or on the basis of any communication to
hi m by the Advocate of the High Court. He has not stated in
his affidavit that he was present when the order was passed
or that he had received any comunication from “the High
Court Advocate. | amtherefore of opinion that his ' nerely
acconpanying Didar Singh and others did not invest any
greater weight to the correctness of the statenents made in
the application and the affidavit.
The public officers are not to blane if they do not take at
face value what 1is contained in deliberately prepared
applications and affidavits. | have already nentioned of
the way in which the crucial basic fact to be nentioned in
the petition for contenpt proceedi ngs agai nst the appellants
had not been nentioned and statenents were nmade in a way
which at first sight could lead to the inpression that the
delivery of possession had been nade in defiance of the
order of the Hi gh Court.
I am therefore of opinion that it is not established the
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respondent s did not rely on the statenents in the
application and the affidavit nmala fide because they were
bent upon delivering possession in defiance of the orders of
the Hi gh Court.

| find in this case that on May 16, orders of the H gh Court
were obtained for serving the stay order upon the appellants
through the petitioner respondent, but no such order was
obt ai ned for serving the order dated May 19. In view of the
urgency of the matter, the respondent and others who bad
obt ai ned extension of the stay orders on
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the 19th could have and should have obtained simlar orders
of the H gh Court for serving them |If that precaution had
been taken %gain on May 19, 1958, probably what happened
subsequently on the spot and thereafter, would not have
taken pl ace.

I amtherefore of opinion that the appellants committed no
contenpt of Court, and would allow their appeal

By COURT : In accordance with the opinion of the majority,
the appeal fails and is disnissed.

Appeal dism ssed




