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ACT:

Evacuee Pr operty- - Cust odi an- - Power of revi sion--Patial a
Evacuees (Adninistration of Property) O dinance of Sanvat
2004 (No. |IX Of 2004)--Patiala and East Punjab States Union
Ordinance No. Xl Il of Sanvat 2006--Patial a and East Punjab
State Union Odinance No. XVIH of 2006--Central O dinance
No. XXVII| of 1949--Adm nistration of Evacuee Property Act
(No. XXXI of 1950) SS. 27 and 58(3).

HEADNOTE:

The Custodi an of Evacuee Property, Patiala, took possession
of two houses under the provisions of the Patiala Evacuees
(Administration of Property) O dinance of Samvat 2004 ( No.
I X of 2004) but on the appellant claimng the -houses as
belonging to himthey were released in his favour by the
Custodian by an order dated June 6, 1949. Thereafter
several Ordinances relating to evacuee property were passed
one after another, the later one repealing the previous one
and creating a chain of fictions by which certain provisions
of the repeal ed Ordi nance were deemed to continue under the
repeal ing Ordinance. The last O dinance was replaced by the
Adm ni stration of Evacuee Property Act No.. XXXI. of ~ 1950)
under the provisions of which the Deputy Custodian  Genera
set aside the order of Custodian dated Julie 6, 1949, @ after
giving notice to the present appellants. On appeal by
speci al | eave the appellants contended that (1) the deem ng
provi sions of the repealing Odinances and Acts cul m nating
ins. 58(3) of the Act apply only to things or action taken
by the Custodian in exercise of his adnmnistrative powers
and not to orders nade by himin exercise of his judicia
powers, (2) the order dated June 6, 1949 passed by the
Cust odi an under Ordi nance | X of 2004 could not be deenmed to
be an order passed under the, Act as the chain of fictions
was broken when Ordinance No. Xl Il of 2006, repealing the
previous Ordinance | X of 2004 was issued, (3) S. 58 (3) of
the Act expressly saves the previous operation of Odinance
XXVI'1  of 1949 or any corresponding | aw and, therefore, the
orders that had becone final under the said O dinance could
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not be revised under s. 27 of the Act.

Hel d, that the operation of S. 58(3) of the Adnministration
of Evacuee Property Act, 1950 (No. XXXI of 1950) was not
confined only to administrative acts done by the Custodian
under the earlier Odinances but the provisions of that
section applied also to judicial orders passed by him

215

Indira Sohan Lal v. Custodian of Evacuee Property, Delhi,
[1955] 2 S.C.R 117, foll owed.

The order dated June 6, 1949, releasing the property in dis-
pute was passed under Ordinance No. I X of 2004 by the
Custodian and not the Clains Oficer as provided in the
successive Odinance No. XlIl of 2006 and therefore that
order could not be deened to have been passed under the
successive Odinances ~and the Act. The alleged chain of
fiction was broken during the period when O dinance No. Xl
of 2006 was in force. Even if the Custodian was the dains
Oficer, his order nmust be deened to be an order nade under
the later Ordinance only for the limted purpose of appea
or revisions. Under s. 25 of the last Odinance nanely
Ordi nance- No.- XXVI| of 1949 the order of the Custodian was
appeal abl e but no appeal having been filed it had becone
final under S. 28. “The order of the Custodian which had
becone final under the said O dinance, could not be affected
retrospectively under-s. 58(3) of the Act so as to deprive
the order of the Custodian of the finality it had acquired
under the said Odinance. Section 58(3) does not contain
any positive indication giving it such retroactivity but in
express terms it 'saves the previous operation of that
Or di nance.

Col oni al Sugar Refining Co. Lid. v. Irving, (1905 A C. 69,
fol | owed.

Indira Sohan. Lal v. Custodian of Evacuee property, - Del hi,
[1955] 2 S.C.R 1117, considered.

Del hi Coth and General. MIlIs v. Incone-tax Comni ssioner
Del hi, (1027) 1.L.R 9 Lah. 284, referred to.

janki Prasad v. The Custodi an Evacuee Properly, Jullundur
(1955) I.L.R 8 Punj. 823, disapproved.

The words "any tinme" or "any Custodian" in S. 27 of the Act
must necessarily be confined only to orders of any ~one of
the Custodians defined in the Act  and to orders of
Cust odi ans deened to have been made under the Act but  had
not becone final before the Act canme into force

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 66 of 1959.
Appeal by special |eave fromthe judgnent and order ~ dated
the February 1, 1958, of the Deputy Custodian-Ceneral
Evacuee Property, New Del hi, in No. 1017-R/ Judl/Punj.
Achhru Ramand M L. Kapur, for the appellants.

N. S. Bindra and T. M Sen, for the, respondents.

1961. WMarch 8. The Judgment of the Court was delivered by
216

SUBBA RAO, J.-This is an appeal by special |eave against the
order of the Deputy Custodi an-General of Evacuee Property,
I ndia, dated February 1, 1958, setting aside the order dated
June 6, 1949, passed by the Custodi an of Evacuee Property,
Patiala, and remanding the case for enquiry.

The facts lie in a snall conpass and may be briefly
st at ed. One Dafedar Niranjan Singh, the first appellant
herein, owned houses Nos. 915 and 916 situate in the town of
Pati al a. During the latter part of 1948, the Custodian of
Evacuee Property, Patiala, took possession of the said
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houses under the provisions of the Patiala Evacuees
(Administration of Property) O dinance of Samvat 2004 ( No.
I X of 2004) (hereinafter referred to as Odinance |X of
2004), on the ground that they were evacuee properties. On
January 27, 1949, Dafedar Niranjan Singh filed a claim
petition before the said Custodian alleging that the said
properties belonged to himby inheritance. The Custodi an by
order dated June 6, 1949, allowed the claimand rel eased the
said properties. This order was communicated to t he
Assi stant Custodian on June 7, 1949, and pursuant to that
order the said houses were rel eased. On June 9, 1955, the
first appellant sold a part of the said properties to Mjor
Bhagwant Singh, the second appellant herein, for Rs. 6, 000.
On June 21, 1949, Odinance | X of 2004 was repeal ed by the
Patiala and East Punjab States Union Ordinance No. Xl Il of
Sanvat 2006 (hereinafter referred to as Ordinance No. Xl|
of 2006) which was in its turn.repealed by the Patiala and
East Punjab State -Union Odinance No. XVl of 2006
(hereinafter referred to as Ordinance No. XVII of 2006). On
Oct ober . 18, 1949, Odinance No. XVII of 2006 was also
repeal ed by Central Ordinance No. XXVII of 1949, under which
for the first time the office of Custodian-CGeneral was
creat ed. This Central O'dinance was replaced by t he
Admi ni stration of Evacuee Property Act (No. XXXl of 1950).
The said Act was anended fromtinme to tine. Nothing turns
upon the said anendnents in the present appeal. On Decenber
24, 1955, i.e., nore than six years after the order of the
Cust odi an, the Litigation

217

| nspector of Evacuee Properties filed an application be

fore

the Custodian of Evacuee Property, Patiala, for review of

the order of the Custodian dated June 6, 1949. During
pendency of that application, the powers of the Custo
and the Additional Custodian of Evacuee Property of re
and revision under s. 26 of the Act were taken away by
Adm nistration of Evacuee Property (Amendnment) Act & XCl
1956. On April 2, 1957, the Additional Custodian submi
the case to the Custodian-Ceneral of Evacuee Property
enable himto take action suo notu under s. 27 of the
On My 24, 1957, the Deputy Custodian-General, to whom
powers of the Custodian-General in that behalf  had
del egated, issued notice to the appellants to show cause
the order of the Custodian of Evacuee Property, Pati
dated June 6, 1949, be not revised. On February 1, 1
after hearing the parties, the Deputy Custodi an Gener al
aside the order of the Custodian dated June 6, 1949,
remanded the case to the Custodian for further enquiry.
present appeal by special |eave was directed against
sai d order.

Learned counsel for the appellants raised before us
following three points: (1) The deemi ng provisions- of
repeal i ng. Ordi nances and Acts culnminating in s. 58(3)
the Act apply only to things done or action taken by
Custodian in exercise of his admnistrative powers and
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Ordi nance | X of 2004 had no jurisdiction to allowthe claim
of the first appellant and,

28

218

therefore, the said order was non est; with the result, the
Cust odi an- General could vacate it at any tine

under s. 27 of the Act.

Bef ore considering the argunents advanced by | ear ned
counsel, it would be convenient at the outset to give a
short history of the legislation relevant to the present
enquiry leading to the conferment of plenary powers of
revision under the Act on the Custodian-Ceneral. The
earliest Odinance was the Patiala Evacuee (Adm nistration
of Property) Odinance No. | X of 2004. It extended to the
whole of Patiala State. Section 3 thereof enabled the
appoi nt nent of Custodi an of Evacuee Property and also the
appoi ntnent of one or nore Deputy Custodians and Assi stant
Custodiians for ~such - local areas as mght be specified.

Section 5 enjoined on the Custodian within the area placed
in his charge to take possession of evacuee property and to
take all measures he considered necessary or expedient for
preserving or safeguarding such property. Under the proviso
to s. 6, the said Custodian, if any owner objected to his
taking possession, after the issue of "~ notice for taking
possessi on and before taking possession thereof, should stay
proceedi ngs forthwith and should send the record of the case
to the clains officer for decision. Section- 12 provided for
preferring of clainms of any kind against evacuees or their
property before the clainms officer appointed for that
pur pose. Sub-section (2) thereof conferred a right of
appeal wthin 60 days of the date of decision of ‘the said
officer to the Custodian, urban areas; and under sub-s. (4)
the decision of the claims officer, and, where an appeal had
been filed, the decision of the appellate authority, 'should
be final and concl usive and shoul'd not be called in question
in an court by way of appeal or revision or in any origina

suit, execution application or other petition. Section 14
enabl ed the Custodian, urban areas, either suo motu or on
application of any claimant to transfer on sufficient
grounds any claim fromthe clains officer to any other
of ficer appointed in this behalf by the Prinme Mnister Under
s. 16, decisions of the clains

219
officer and the Custodian were deenmed to be decrees  of
court. It may be noticed at this stage, as- it nmay have sone

bearing on an argunent for the first time" advanced on
behal f of the State, that none of the provisions of the said
Ordi nance expressly enabl ed the Custodian to decide hinself
at time first instance a claimset up by an evacuee in
respect of his property proposed to be taken possessi on of
by him But it may be contended that such a power was
implicit in the power conferred on the Custodian to take
possession of an evacuee property. Wen he could take
possession of an evacuee property, if he had reason to
believe that it was an evacuee property, he could equally
release it if he was satisfied that he made a mstake in
that regard. It may also be that the Custodian could
withdraw the case to hinself under s. 14, iif he was
appoi nted by the Prine Mnister under s. 14 of the Ordinance
to nake an enquiry.

Ordi nance | X of 2004 was repeal ed by Ordinance Xl of 2006
whi ch cane into force on June 21, 1949. Under s. 10 of the
sai d Ordi nance, any person claimng any right to or interest
in any property of which the Custodi an had taken possession
or assuned control under s. 9 mght prefer such clai mbefore
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the Custodian by an application within 30 day.,.; from the
dat e on which the possession of the property was taken. The
Custodian was enpowered to nmake a summary inquiry and to
make an order on the application. Sub-section (5) of s. 10
conferred a power of revision on the Custodian against the
order of an Assistant or Deputy Custodian for the purpose of
satisfying hinself as to the legality or propriety of any
order passed by the said officer. Under sub-s. (6) thereof,
any person aggrieved by an order made under sub-s. (4) or
sub-s. (5) could prefer an appeal to the District Judge
wi thin whose’ jurisdictional limts the property was situate
within one nonth of the date of the said order. Under sub-
s. (7) thereof, all orders passed by the dains Oficer
appoi nted under Odinance |IX of 2004 should be deened to
have been passed under sub-s. (4) of the said section of
this Ordinance for the purpose of appeal or revision
220
and such appeal could be filed to the District Judge wthin
whose juri'sdictional limts the property was situate wthin
one nonth after the conmencenent of this Ordinance or the
peri od prescribed under sub-s. (6) whichever expired |later.
Sub-section (8) conferred revisional jurisdiction on the
H gh Court agai nst orders nmade under sub-s. (4), (5) or (6).
Under sub-s. (9), subject to the decision of the District
Judge on appeal or the H gh Court in revision, the order of
the Custodian would be final and ’concl usive. One thing
that may be noticed in this Odinanceis that no order nade
by the Custodi an under O di nance I'’X of 2004 was deened to
continue wunder this Odinance. ~ Sub-section (7) of s. 10
applied only to orders made by a Cains O ficer  appointed
under the earlier Odinance.
Ordinance No. XVI1 of 2006, which cameinto force on July
31, 1949, repealed the earlier Ordinance X1l of 2006.
Section 40 of this Odinance read as follows:
(1) The Pati alla and East Punjab States Union
Evacuees’ (Admi ni stration of Property)
Ordi nance, 2006, is hereby repeal ed.
(2) Not wi t hst andiing such repeal, anything
done or any action taken in the exercise of
any power conferred by the O dinance aforesaid
shal | be deened to have been done or taken .in
the exercise of the powers conferred by this

Or di nance, and any penalty i ncurred or
proceedi ng conmenced under t he repeal ed
O dinance shall be deemed to be  a penalty

i ncurred, or proceeding cormenced under this
Ordinance as if this Ordinance were in force
on the day when such thing was 'done, action
t aken, penal ty i ncurred or proceedi ng
comenced

(3) Notwi t hstandi ng anything contained in
this Ordinance or in any other law relating to
the administration of evacuee property in
force in the Union before the conmencenent - of
this Odinance, all clains pending in the
court of the Cains Oficer appointed under
t he provi si ons of the Patiala  Evacuee

(Administration of Property) O dinance,

shall be heard and decided by himin accord-
ance with the provisions of the aforesaid
O di nance.

221

(4) Any order passed under sub-section (3)
shall be appealable to or revisable by the

2004
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Custodian with. in such time and in such
manner as is laid down it the Odinance
referred to in sub-section (3).

Under this O dinance anything done or an action taken under

Ordinance Xl 11l of 2006 should be deened to have been done
or taken in the exercise of the powers conferred by this
Ordinance. | f the order of the Custodi an under O di nance | X

of 2004 could not be deemed to be an order nade under O di-
nance Xl Il of 2006, sub-s. (2) of s. 40 of this Odinance
could not obviously operate on the said order, for the
condition necessary for invoking the deenmi ng provision was
that the order should have been nade under O di nance Xl I1 of
2006.
Then canme the Administration of Evacuee Property Ordinance,
1949 (No. XXV 11 of 1949). This Ordinance cane into force
on October 18, 1949. This Ordinance for the first tine
created the office of Custodian-Ceneral. Under s. 5 of this
Or di nance,
"The Central Governnent nay, by notification
in the Oficial Gazette, appoint a person to
be the Custodi an-General of Evacuee Property
in Indiafor the purpose of discharging the
duties imposed on the Custodian-CGeneral by or
under ‘'t hi s O di nance. "
Section 27 of this O dinance which dealt with
powers / of revision of the Custodian-Ceneral
read as follows: -
"(1) = The Custodi an-General nay at any tine,
either. .on his own notion or on  application
made to ~him in this behalf, call for the
record of -any proceeding in whichany District
Judge or Custodian has passed” an order in
appeal under the provisions of this Chapter
for the purpose of satisfying hinself as to
the legality or propriety of any such ' order
and may pass such order in relation thereto as
he thinks fit."
"(2) Notwithstanding anything contained in
subsection (1), where in respect of any
proceeding called for under sub-section (1),
the Custodi an- General is
222
of opinion that the District Judge is in error
i n holding any person not to be an evacuee  or
any property not to be evacuee property, he
shall not pass any order in relation thereto
but shall refer the matter, with his own
opinion thereon, to the H gh Court to which
the District Judge is otherw se subordi nate."
"(3) Any reference nade under subsection (2)
shall be heard by a Bench of the High Court
consisting of not less than two Judges, and
the Custodian-Ceneral shall dispose of the
proceedi ng i n accordance with the decision  of
the H gh Court."
Section 28 read:
"Save as otherwi se expressly provided in this
Chapter, every order made-by the Custodian-
General, District Judge, Custodi an, Additiona
Cust odi an, Authorized Deputy Custodi an, Deputy
Custodi an, or Assistant Custodian shall be
final and shall not be called in question in
any original suit, application or execution
proceedi ng. "
A conbined reading of ss. 27 and 28 indicates that the
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Custodi an-General’s revisional jurisdiction was confined
only to appellate orders of the District Judge or the
Cust odi an; and, subject to the provisions of the Odinance,
the orders of the respective authorities were nade final
Section 55 repeal ed the Ordi nances of the various Provinces
and provi ded under sub-s. (3) there of as follows:
"Notwi t hstandi ng the repeal by this Odinance
of the Administration of Evacuee Property
Ordi nance, 1949, or of any corresponding |aw,
anything done or any action taken in the
exercise of any power conferred by t hat
Ordi nance or |aw shall be deened to have been
done or taken in the exercise of the powers
conferred by this Odinance, and any penalty
i ncurred ~or proceedi ng conmenced under that
O dinance or law shall be deemed to be a
penalty incurred or proceedi ng cormenced under
this Odinance as if this Odinance were in
force on the day on which such thing was done;
action taken, penalty incurred or proceeding
comenced. "
The effect of the provisions of this Odinance
may be
223
stated thus: An order nade under Ordinance No.
XVl of 2006 should be deenmed to have been
nmade i n exercise of the powers conferred under
this  Odinance; any order so made, if it had
not becone final under the earlier Odinance
woul d be subject to the appel | ate or
revi sional _jurisdiction, as the case may be,
in the manner prescribed by this O dinance;
but if the said order was not nade in ' appea
by the Custodian or the District Judge, it
woul d not be subject” to the revi si ona
jurisdiction of the Custodian-General, wth
the result that, under this O dinance, even if
the said order had not becone final under the
earlier Odinance, it would become final under
this Odinance, if no further proceedings as
provi ded under this O dinance were taken _.in
respect of the said order.
Ordinance No. XXVII of 1949 was repealed by
the Administration of Evacuee Property Act,
1950 (No. XXXI of 1950) (hereinafter called
the Act), which cane into force on April 17,
1950. This Act enlarged the revi si ona
jurisdiction of the Cust odi an- Gener al
Section 27 is in the follow ng terns:
"(1) The Custodian-General nmay at any tine
either on his owm nmotion or on application
made to himin this behalf call for the record
of any proceedi ngs in which any Custodian has
passed an order for the purpose of satisfying
hinself as to the legality or propriety of -any
such order and may pass such order in relation
thereto as he thinks fit:
The nmain difference between s. 27 of the Act and s. 27 of
the Ordinance repealed by the Act is that under the. Act
the Custodi an- General may exercise his revisional powers in
respect of any proceedings in which any Custodi an had passed
an order, while wunder the Odinance hi s revi si ona
jurisdiction was confined only to an appell ate order nade by
the Custodian or the District Judge, as the case may be.
Section 58 of the Act, which repeal ed the ordi nance provided
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in sub-s. (3) as foll ows:
"The repeal by this Act of the Adnministration
of Evacuee Property Ordinance, 1949 (XXVII of
1949), or the, Hyderabad Admnistration of

Evacuee

224

Property Regul ati on (Hyderabad No. XI| of 1359
F.) or of any corresponding |aw shall not

af f ect t he previ ous operation of t hat
Ordi nance, Regulation or corresponding | aw,
and subject thereto, anything done or any
action taken in the exercise of any power
conferred by or under that Odinance, Re-
gul ati on or corresponding | aw shall be deened
to have been done or taken in the exercise of
the powers conferred by or tinder this Act as
if this Act were in force on the day on which
such thing was done or action taken."
The second part of s. 58(3) of the Act is simlar to that of
s. 55(3) of the Ordinance.. But ‘there is an essentia
di fference between the first part of ‘the said sub-section in
the Act and that in the Ordinance. The difference lies in
the fact that under the Act the repeal of the O dinance or
of any corresponding | aw was not to affect the previous
operation of that O dinance or the correspondi ng | aw. Only
subject to this qualification, anything done or any action
taken in exercise of any power conferred by  the Odinance

shall be deened to have been done or-taken in  exercise of
the powers conferred by or under the Act. One of the
guesti ons rai sed in this appeal turns upon the

interpretation of’ the words "previous operation  of that
Or di nance".

This Act was anended fromtinme to time and the |atest of the
amendnments was by Act 91 of 1956. ~As nothing turns upon the
provisions of the’ amending Acts, we need not consider al
of them it would be enough if . s. 7A which was added by s. 4
of Act 52 of 1954 was noticed. Under that /section
“"Notwi t hst andi ng anyt hing contained in this Act, no property
shal | be declared to be evacuee property on or after the 7th
day of May. 1954". There is also a proviso to that section
but that does not concern us here.

Wth this background we shall proceed to consider the
argunents advanced by | earned counsel

The first argunment of |earned counsel for the appellant,
nanely, that the operation of s. 58(3) of the Act shall be
confined only to administrative acts done by the Custodian
under the earlier Odinances, was specifically raised before
this Court and negatived by

225

it in Indira Sohan Lal v. Custodian of Evacuee Property,
Del hi (1). There, on February 23, 1948, and application was
made to the Custodi an of Evacuee s Property for confirmation
of the transaction of exchange under s. 5-A of the  East
Punj ab Evacuees’ (Adm nistration of Property) Act, 1947, as
anmended in 1948. That application was not disposed of unti
March 20, 1952, on which date the Additional Custodian
passed an order confirmng the exchange. Meanwhile Act XXXI
of 1950 was passed which conferred by s. 27 revisiona
powers on the Custodi an-General. The Custodi an-CGeneral, in
exercise of his powers under that section, set aside the
order of <confirmation and directed the matter to be
reconsidered by the Custodian. It was contended, inter
alia,that the positive operation of the provision that
"anything done or any action taken in the exercise of any
power conferred by or under that Ordinance............ shal
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be deenmed to have been done or taken in the exercise of the
powers conferred by or under this Act as if this Act were in
force on the day on which such thing was done or action
taken" applied only to purely administrative matters. But
this contention was rejected by this Court which held that
the said provision applied to the order in question which
was admittedly a judicial order. It was further held in
that decision that the said application had to be dealt with
and di sposed of under the said Act and, therefore, the order
of confirmation passed in 1952 was subject to the revisiona
power of the Custodian General under s. 27 of the said Act.
In view of this decision nothing further need be said on the
first point and it is, therefore, rejected.

There is force in the second contention. The Cust odi an-
CGeneral found an unbroken chain of fiction leading to the
conclusion that the order dated June 6, 1949, nmade by the
Custodian nust be deemed to be an order made by the
Custodian in exercise of the powers conferred on him under
the Act ~'and, therefore, was ~subject to the revisiona
jurisdiction of “the Custodian-CGeneral under s. 27 of the
Act. But the history

(1) [1955] 2 S.C R 1117.

29
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of the legislation in the context of the facts of the
present case shows  that the said chain had broken even
during the period when Ordinance No. XI'll of 2006 was in
force. In the narration of facts we have pointed out that
the order under Ordinance No. | X of 2004 was made by the
Custodian and not by the dains Oficer. Sub-s. (7) of s.
10 only provided that orders passed by the dains Oficer
under Ordi nance No. | X of 2004 shoul d be deened to have been

passed under sub-s. (4) of s. 10 of Odinance No. Xl IIl of
2006 for the purpose of appeal or revision. This sub-
section, therefore, had introduced a fiction with two
[imtations-one limtation was that the original order

shoul d have been nmade by the Clainms O ficer and the other
was that it was only for the purpose of appeal or “revision

The result was that the said order of the Custodian’ could
not be deened to be an order made under the said Odinance,
as he was not the Clains Oficer and that, even if he was
the Cains Oficer, his order nmust be deened to be an order
made under the later O dinance only for the |imted purpose,
nanely, for the purpose of appeal or revision. |If this be
so, it follows that the said order could not be  deemed to
have been passed under the successive Ordinances -and the
Act. We, therefore, accept this contention

The third contention is based upon the assunption that the
order of the Custodi an dated June 6, 1949, by the process of
fiction shall be deened to be an order made by the Custodi an
in exercise of the powers conferred on himby O dinance No.
XXVI'1  of 1949. As we have already indicated at an ‘earlier
stage of our judgnment, the order of a Custodian under ' that
Ordi nance was subject to an appeal under s. 25 thereof to
the District Judge designated in that behalf by t he
Provincial Governnent. The order of the District Judge on
appeal was subject to revision by the Custodian-Cenera

under s. 27. Subject to the said provision, the order of
the Custodi an was final under s. 28. In the present case, no
appeal was filed against the order of the Custodian to the
District Judge and, therefore, the said order had becone
final under s. 28. To put it in other words, by operation
of the provisions of the said Ordinance the order of the
Cust odi an

227
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made under Ordi nance No. | X of 2004 but deened to have been
made under Ordinance No. XXVII of 1949 had becone final

What then was the effect of the Sin repeal of that O dinance
by the Act of 1950? W have already noticed the provisions
of s. 58 which repeal ed the said Odinance and which also
made certain savings in respect of acts done tinder the
Or di nance. Sub-s. (3) of s. 58 dealing with the said
savings, as we have stated when considering the history of
the legislation, is in tw parts. The first part says that
the repeal by the Act of the said Odinance shall not affect
the previous operation of the said O dinance; and the second
part says that anything done or any action taken in the
exerci se of any power conferred by or under that Ordinance
shall be deened to have been done or taken in the exercise
of the powers conferred by or under this Act as if this Act
were in force on the day on which such thing was done or
action taken. The second part is expressly nmade subject to

the first part. If acase falls under the first part, the,
second part does not apply to it. In the present case under
the previous operation of the Ordinance the order of the
Cust odi an- _had becone final. |If so, the fiction introduced

in the second part could only operate on that order subject
to the finality it had acquired under that Ordinance.

Looking at the sectionfroma different. perspective, the
sane result would flow therefrom The section does not
expressly affect a vested right of a person in whose favour

there was a final determ nation under the Ordinance. Nor
does the section inmply such retroactivity by necessary
i nt endnent . An order which had beconme final under the

Ordinance could be deened to be an order ~under the Act
wi thout disgorging itself of the attribute of finality
acquired by it under the repeal ed Ordi nance. ~The first part
of the section definitely precludes any inplication of such
i nt endment . In Del hi Coth and General MIls v. Incometax
Comm ssioner Delhi (1), a simlar question arose for
consi deration. There, on references nmade to, the Hi gh Court
under s. 66 of the Indian |nconme-tax Act,

(1) (2927) I.L.R 9 Lah. 284.

228
1922, the Hi gh Court made orders before April—1, 1926. On
April 1, 1926, the Incone-tax (Anendnent) Act, 1926, cane

into force and under that anmendnent a right of appeal  was
given to an aggrieved party against the order of _a High
Court, subject to certain conditions, to the Privy
Counci | . The guestion was whether that Act could
retrospectively confer a right of appeal  against  orders
whi ch becane final before the amendnent came into force
The Judicial Comrittee restated the principlelaid down by
themin Colonial Sugar Refining Co. Ltd. v. Irving (1) /thus
at p. 290:

" While provisions of a statute dealing nerely
with matters of procedure may properly, unless
that construction be textually inadn ssible,
have retrospective effect attributed to them
provi si ons which touch a right in existence at
the passing of the statute are not to be
applied retrospectively in the absence of
express enactment or necessary intendment."”
After stating the principle, the Judicia

Conmittee made the follow ng remarks in
respect of the question that arose in that
case:

"Their Lordshi ps can have no doubt that provi-
sions which, if applied retrospectively, would
deprive of their existing finality Orders
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whi ch, when the statute canme into force, were

final, are provisions which touch existing
ri ghts. Accordingly, if the section now in
guestion is to apply to orders final at the
date when it canme into force, it nust be

clearly so provided. Their Lordships cannot
find in the section even an indication to that

effect."
We respectfully accept the said principle as |aying down the
correct law on the subject. |If so, by the sane parity of

reasoning, we nust hold in the present case that the order
of the custodi an which had become final under O dinance No.
XXVI'1  of 1949, could not be affected retrospectively under
s. 58(3) of the Act so as to deprive the order of the
Custodian of the finality it had acquired under the said
Ordi nance. Not only the said provision does not contain any
positive indication giving it such

(1) (1905) A C.69.

229

retroactivity. but also in express terns it saves the
previ ous operation of that O di nance.

It is said that. this construction of s. 58(3) is no |onger
open in view of the authoritative interpretation placed upon
the said sub-section by this Court in Indira Sohan Lal’s
case (1). W have /carefully gone through that judgnent and
we are of the view that the said decision is not only not
against the construction placed by us on the said sub-
section but also the observations therein support the, sane
construction. There, unlike here, an application nmade to
the Additional Custodian of Evacuee Property on March 20,
1948, was not di sposed of until March 20, 1952 that is, till
after the Act of 1950 cane into force. The Additiona
Custodi an rmade the order in that application on Mrch 20,

1952. The Custodi an-CGeneral, in-exercise of his powers
under s. 27 of the Act of 1950, Bet aside the order of the
Addi ti onal Custodian and directed the matter to be
reconsidered by the Custodian. (In the present case the

order made by the Custodi an, as we have earlier pointed out,
had becone final before the Act of 1950 canme into force and
no proceeding in respect thereof was pending at the com
mencenent of the Act. Wth this difference in mnd if one
reads the observations of Jagannadhadas, J., at p. 1132 of

the above judgnment, the legal position will be clear.  After
consi dering the decision of the Judicial Conmittee in Delh
Cloth and CGener al MIlls Co. Ltd. V. | ncome-t ax

Commi ssioner, Delhi (2) the Iearned Judge proceeded to
observe thus at p. 1132:
"This is obviously so because finality
attached to them the noment orders were
passed, prior to the new Act. In the present
case, the position is different. The action
was still pending when Central Act XXXl of
1950 canme into force. No order was ' passed
which could attract the attribute of finality
and concl usiveness under section 5-B of the
East Punjab Act XV of 1947. Further the
possibility of such finality was definitely
affected by the repealing provision in Centra
Or di nance No. X I of 1949, and Centra
Ordi nance No. XXVI1 of 1949,
(1) [1955] 2 S.C R 1117.
(2) (927) I.L.R 9 Lah. 284.
230
which specifically provided that a pending
action was to be deemed to be an action
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comenced under the new Ordinance as if it
were in force at the tine and therefore
required to be continued under the new
O di nances. "
These observations are certainly in accord
with our view The same distinction can also
be discerned in the observati ons nmade by the
| earned Judge at p. 1133:
“"Nor can this be brought under the anbit of
the phrase ’previous operation of the repeal ed
law . What in effect, |earned counsel for the
appel l ant contends for is not the '’ previous
operation of the repealed |law but the 'future
operation of the previous law . There is no
justification for such a construction
Besi des;, if in respect of t he pendi ng
application in the present case, the previous
repealed law is to continue to be applicable
by wvirtue of the first portion of section
58(3) the question arises as to who are the
authorities that can deal with it."
In that case, therefore, the repealed | aw could not operate
on the subsequent stages of a pending application, for the
previous |aw was repeal ed; whereas in the present case by
operation of the "previous |aw, the order had becone final
We are, therefore, of the opinion that the decision of this
Court does not touch the point that arises for consideration
in the present case.
Rel i ance is placed by |earned counsel for the respondents on
a judgnent of a division bench of the Punjab H gh Court in
Janki Prasad v. The Custodi an, Evacuee Property,  Jul | undur
(1). There, an order confirmng the sale effected by an
evacuee was nade by the Assistant Custodian on February
25,1949, and the said order was confirned by the Additiona
Cust odi an on February 28, 1949. ’'the question was
whet her under the provisions of the East Punjab Act X'V of
1947, the order of the Assistant Custodian coul d be revi ewed
by the Additional Custodian in exercise of the powers
conferred on himunder s. 26 of the Act of 1950. The learned
Judges hold that by fiction the
(1) (2955) I.L.R 8 Punjab 823.
231
earlier order nust be deenmed to have been made under the Act
of 1950 and, therefore, the Custodi an woul d have power to
review it under s. 26 of the Act of 1950. ~We think,~ with
respect to the | earned Judges, that they have not correctly
appreci ated the scope of the provisions of s. 58(3) of the
Act of 1950. In our view, for the reasons al r eady
nmentioned, that view of the Punjab H gh Court in the above
decision is not correct. W, therefore, accept the /'third
contention of |earned counsel
Then remains the point that was raised for the first tine
before wus by | earned counsel appearing for the State. The
argunent was that Ordinance No. XXVII of 1949 was repeal ed
and reenacted by the Act of 1950 in substantially the sane
terns, and, therefore, a repeal by i mplication was
ef fectuated only of those provisions which were omtted from
reenact ment. For this position reliance was placed upon a
passage from Sutherland s Statutory Construction 3rd edn.
Vol. 1, at p. 514. Therefore, it was contended that, as
there was no provision in the Act correspond. 9 to the
proviso to s. 6 of the Ordinance No. [|X of 2004, that
proviso nmust be deened to have been repeal ed; and an order
made illegally under that proviso was non est. It is said
that wunder s. 27 of the Act, the Custodian-Ceneral, at any
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time can ignore that order and proceed with fresh inquiry in
respect of the question whether the property was an evacuee
property or not.

This question was raised for the first tine before us and it
was not hinted even in the statenment of case filed by the

St ate. In the circunmstances, we would not be justified in
allowing the respondents to sustain the order of the
Cust odi an- Gener al on the said basis. Even ot herw se

it.would be of no avail to the respondent in the present
case. W are 'not concerned in this case with the question
whet her the said order was made by the Custodian illegally
or wthout jurisdiction. W are only concerned with the
guesti on whether the Custodi an-CGeneral can, under s. 27 of
the Act set aside an. order made by the Custodian. W have
poi nted’ . out, that he has no such power to revise

232

orders that had ~becone final before the Act cane into
force.

Nor do we find any force in the argunent of |earned counse

for the State that under s. 27 of the Act, the Custodi an-
CGeneral may at any tine revise the order of any Custodian
and, therefore, the Custodi an-General can revise wthout any
[imt of tinme any order made by any Custodi an wunder any
previ ous I aw. Section 27 of +the Act <can be gi ven
retrospective operation only to the extent permtted by s.
58(3) of the Act. W have held that s. 58(3) does not
affect the previous operation of the law and therefore
cannot affect the finality of the orders nade under the
Or di nance. So the words in the section "any tine" or "any
Custodi an” nust necessarily be confined only to orders of
any one of the Custodians defined in the Act and to orders
of Custodi ans deenmed to have been nade under the Act but had
not becone final before the Act cane into force

No other point was raised. In the result, the order of the
Cust odi an-General is set aside and that of the Custodian
dated June 6, 1949, is restored. The respondents will pay

the costs to the appellants.
Appeal al | owed.




