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ACT:

Crimnal Procedure Code, 1898, s. 494--Prosecution on
private conplaint ‘being conducted by conplainant--Public
Pr osecut or not in charge -of  case--Wether can file
application--for withdrawal of case.

HEADNOTE

The first respondent instituted a conmplaint before the
Magi strate of certain offences under the Penal Code and the
Magi strate, after holding a prelimnary enquiry, issued
summons to the second respondent and anot her accused.
The Prosecuting Deputy Superintendent of Police, in his
capacity as Public Prosecutor for the District, filed an.
application before Trial Mgistrate under s. 494 Cr.P.C. for
perm ssion to withdraw fromthe prosecuti on of the case and
for discharging the second respondent on the ground that it
had cone to his know edge during an investigation of an
earlier conplaint that the second respondent was i nnocent
and that he had been falsely involved in the case by the

conpl ai nant . This application was opposed by the first
respondent, but the trial Magistrate granted perm ssion for
the withdrawal of the case and the Sessions Judge, in

revi sion, upheld this decision

However, the High Court, in appeal, accepted the contentions
of the first respondent and held that a Public Prosecutor
cannot withdraw under s. 494 of the Code from the
prosecution of a case pending before the Magi strat e,
instituted upon a private conpl ai nt despite t he
conpl ainant’s objection to the withdrawal of the case.

On a further appeal to this Court,

HELD: As the prosecution was being conducted by the
conpl ai nant, the H gh Court was right in holding that the
Public Prosecutor was not entitled to file an application
for withdrawal . [360 E]

The reasonable interpretation to be placed upon s. 494 s
that it is only the Public Prosecutor who is in charge of a
particular case and is actually conducting the prosecution
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that can file an application under that section seeking
perm ssion to withdraw fromthe prosecution. [360 C D

There was no force in the contention that the expression
"the Public Prosecutor ins. 494 is to be understood as
referring to any person who is a Public Prosecutor, whether
he is a Public Prosecutor appointed gene under s. 492(1) or
for the purpose of a particular case, as contenplated under
s. 492(2) of the Code. |If any Public Prosecutor, who had
nothing to do with a particular case, is held entitled to
file an application under s. 494 the result will be very
anomalous in that if there are tw Public Prosecutors
appointed for a particular Court, and one of the Public
Prosecutors is conducting the prosecution in a particular
case, and desires to go onwith the proceedings,it will be
open to the other Public Prosecutor to ask for wthdrawal
fromthe prosecution. [359 F; 360 A-B]

State of Bihar v. Ram Naresh Pandey [1957] S.C R 279;
Queen Express v. Mirarji Gokuldass |.L.R (1889) 13 Bom
389; State v. Atmam M Ghosale, |.L.R [1965] Bom 103;
referred to.

348

@l l'i Bhagat v. Narain Singh, 1.L.R [1923] 2 Pat. 708; Amar
Narain V. State of Rajasthan A l.R 1952 Raj. 42; Pratap
Chand v. Behari Lal, A.1.R 1955 J jas K 12; distingui shed,;

Sher Singh v. Jitendranath, Al.R 1931 Cal . 607,
di sapproved;
Rat ansha Kavasji v. Behramsha Pardiwala, |.L.-R [1945] Bom

141, approved.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION : Crimnal Appeal No. 97

of 1966.
Appeal by special |eave fromthe judgment and order dated
Decenber 20, 1965 of the Punjab Hgh Court in Crimna
Revi si on No. 671 of 1965.

Bi shan Narain and R N. Sachthey, for the appellant.
Nuruddi n Ahnmed, Anil Kumar Sabl ok and R B. Datar, for res-
pondent No. 1.

S. V. CQupte, Solicitor-General and A G Pudissery, for the
Advocat e- General for the State of Keral a.

-R H. Dhebar and S. P. Nayyar, for the Advocate-General
for the State of Cujarat.

o P. Rana, for the Advocate-Ceneral for the State of
Uttar Pradesh.

Naunit Lal, for the Advocate-CGeneral for the State of Assam
A V. Rangam for the Advocate-CGeneral for the State ' of
Madr as.

The Judgrment of the Court was delivered by
Vai di al ingam J. The question that arises for consideration
by special leave, is regarding the right of a an
application, under s. 494 of the Code of Criminal Procedure
(hereinafter called the Code), in respect of a conplaint,
filed by a private party, and which was being prosecuted by
hi m as such.

The facts giving rise to this appeal are, briefly, as
fol | ows. Harnek Singh | odged a conplaint at the Police
Station, Phul, oil Cctober 15, 1964, at about 10.40 p.m,
that while com ng out of a picture house, along with Surjit
Singh, first respondent herein, his foot accidentally struck
against a third party, Avtar Singh, who was al so com ng out
of the picture house, along with Raj Pal, the second
respondent. According to the conplaint, Avtar Singh and the
second respondent picked up a quarrel wth Harnek Singh but
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they were pacified and separated by the Manner of the
cinema, who intervened. It is also alleged that when |ater,

Harnek Singh and the first respondent were near the Cvi
Hospital, Phul, the second

349
respondent fired a shot at Harnek Singh. The Police appears
to have invested this conplaint and took the view that the
second respondent had not participated in the occurrence and
that he, has been falsely inplicated on account of ennmity .
But, before the police actually filed a conplaint before the
Magi strate against Avtar Singh alone, the first respondent
instituted a conmplaint before the Magi strate under ss. 307,
504 and 323 read with S.34, |.P.C., against both Avthar
Si ngh and the second respondent. The Magistrate, after
holding a prelimnary enquiry, issued summons to both the
accused.
On January 8, 1965, the Prosecuting Deputy Superintendent of
Pol i ce,  Bhatinda, Shri~ Harbans Singh, filed an application
in his capacity as Public Prosecutor, before the tria
Magi strat'e,~ under s. 494 of the Code, for permssion to
withdraw — from the prosecution of the case and for
di scharging the second respondent. According to that
officer, the second respondent was innocent and had been
falsely involved, in the case, by the conplainant and that
this fact hid 'come- to his know edge during the
i nvesti gation.
The said application was opposed by the first respondent on
two grounds : (1) that Shri Harbans Singh, Prosecuting
Deputy Superintendent of Police, did not exercise the powers
of a Public Prosecutor and therefore that he had. no |[|ocus
standi to file the application; and (2) that the application
was not bona fide.. In consequence, the second respondent
prayed that perm ssion should not be granted for wi thdrawal.
The trial Mgistrate, by his order dated February 8, ' 1965,
over ruled the objections raised by the first respondent and
held that the Prosecuting Deputy Superintendent of Police
was the Public Prosecutor for( the entire district of
Bhatinda, wthin whose Jurisdiction the Magistrate's / Court
at Phul was situated, and that the application was bona
fide. I n consequence, the Magistrate gave permission for
t he withdrawal of the case, as against t he second
respondent, 'who was one of the two accused.’
This order was challenged by the first respondent, in
revi sion before the | earned Sessions, Judge, Barnala. Apart
from contending that the officer, who presented the
application wunder s. 494 of the Code, for wthdrawal, was
not a public Prosecutor, the first respondent urged a
slightly new ground of attack. That ground of | attack was
that, even assuming that the said Oficer was a Public
Prosecutor, nevertheless, he could not file an application
under s. 494 of the Code, inasnuch as the Public Prosecutor
was not in charge of the prosecution, which was @ being
conducted by the conplainant, a private party. The | earned
Sessions Judge held that the Oficer, who filed the
application under s. 494 of the Code, had been appointed as
Public Prosecutor for the Magistrate's Court at Phul by the
CGovernment. The Sessions Judge also held that the said
3 50
Public Prosecutor could intervene in a crimnal case,
instituted on a private conplaint and such Public Prosecutor
could be considered to be one who had taken charge of the
case when he nmde an application to wthdraw from the
prosecuti on. In this view, both the objections, raised by
the first respondent, were overruled. The |earned Sessions
Judge, on the nerits, had also taken the view that, in
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giving permssion to withdraw from the prosecution, the
Magi strate had exercised his jurisdiction judicially, and
not in any arbitrary manner, and that he gave perm ssion
only after considering the reasons given by the Public
Prosecutor in the application filed by him Utinmately, the
order of the trial Mugistrate was confirnmed by the |earned
Sessi ons Judge.

The first respondent, again, went up in revision to the
Punjab Hi gh Court, challenging the two orders passed by the
trial Magistrate and the | earned Sessions Judge. A Division
Bench of the Punjab H gh Court, consisting of Falshaw, C. J.
and Khanna J., by their order dated Decenber 20, 1965, have
accepted the contentions of the first respondent herein and
have, wultimately, held that a Public Prosecutor cannot
wi t hdraw, under s. 494 of the Code, fromthe prosecution of

a case pending before a Mugistrate, instituted upon a
private conplaint, despite the conplainant’s objection to
the w thdrawal ~of the case. The |earned Judges, in

consequence, directed the conplaint filed by the first
respondent, agai nst both the accused, to ,be proceeded with.
In the H. gh Court, the first respondent has accepted the
position that Shri Harbans Singh, Prosecuting Deput y
Superintendent of Police, Bhatinda, has been vested wth
powers of a Public Prosecutor, and therefore he was a Public
Pr osecut or. But the main objection taken before the High
Court to the legality of the orders of the |earned Sessions
Judge and the trial Magistrate, was that, as the case before
the Magistrate had been started on a private conplaint and
the Public Prosecutor being nowhere in the picture, he had
no locus standi to file an application under s. 494 of the
Code. The Hi gh Court, after a review of the decisions
placed before it, has held that when-a case is " pending
before a Magistrate and has been initiated on a police
report, it 1is the State that normally arranges for the
conduct of the prosecution; but, in the case of a private
conplaint before a Magistrate, which is conducted by the
conpl ainant or by his duly authorized counsel, the Public
Prosecut or does not cone into the picture in the conduct of
such cases, and therefore he has no locus standi to file an
application wunder s. 494 of the Code in respect ~of such
case. It is the further view of the H gh Court -that when
neither the Public Prosecutor, nor, for the matter of that,
any agency of the State, was in charge of the conduct of the
prosecution it is difficult to hold that the Public
Prosecutor can withdraw from such prosecution. The |earned
Judges have also held that, if it is
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accepted that any public prosecutor can file an [ application
under s. 494, in a case which is being proceeded with by the
conplainant, on a private conplaint, it will lead to al
ki nds of abuses and m schi ef.
Before we advert to the contentions of the |earned counse
f or the appellant and for the respondents, and t he
Advocat es- General of some States, who have intervened in the

matter, on notice issued to them it will be convenient to
refer to the material provisions of the Code, dealing wth
Public Prosecutors, contained in Chapter XXXVII1, Part |X of

the Code. Those provisions are ss. 492 to 495. Public
Prosecutors are appointed by the State Governnent under s.
492(1), or by the District Magistrate or the Sub-Divisiona
Magi strate, wunder sub-s. (2) of s. 492. The appoi nt ment,
under sub-s. (1) of s. 492, can be a general appointnent, or
for a particular case, or for any specified class of cases,
in any local area. Under this provision, mnore than one
of ficer can be appointed as Public Prosecutors by the State
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Government. Under sub-s. (2), the appointnent of the Public

Prosecutor is only for the purpose of a single case. There
is no question of a, general appointnent of the Public
Prosecutor, wunder sub-s. (2). Therefore, it will be seen,

that a Public Prosecutor or Public Prosecutors, appointed
either generally, or for any case, or for any specified
cl asses of cases, under sub-s. (1), and a Public Prosecutor
appoi nted specifically for a single case, under sub-s. (2),
are all Public Prosecutors, under the Code.

Section 493 dispenses wth the necessity of the Public
Prosecutor having to file any witten authority, when he is
in charge of a particular case. That section clearly deals
with a particular case and refers to the Public Prosecutor

being in charge of that particular case. Under those
circunstances, he is not required to file any witten
aut hority. That s. 493 deals with a single specified case

and that it applies only to the Public Prosecutor, who is
actually in charge of that case, is also made clear by the
later 'part of s. 493. That is to the effect that if the
Public Prosecutor is in charge of a particular case and, in
that particular case, a private person instructs a pleader
to prosecute any person, the Public Prosecutor alone is
entitled to conduct” the prosecution and the pl eader
appearing in that case for the private person is only to act
under his instructions. The expression 'any person in any
such case', occurring in the later part of s. 493, clearly
| eads to the conclusion that both the Public Prosecutor and
the private person, through a pleader, are prosecuting the
same case. Hence it is, in our view, that s. 493 deals with
a particul ar case.

Section 494 deals with withdrawal from prosecution. The
expression 'any case of which he has charge’, occurring in
s. 493, is-not found in s. 494, But® the expression
"withdraw fromthe

352

prosecution of any person,’ occurring ins. 494, 'in our
opi nion, contenplates that the Public Prosecutor, who files
the application for withdrawal under that section, nust be
Public Prosecutor, who is already in charge of t hat
particul ar case, in which the application is filed. <~ Section
494 indicates the stage at which the Public Prosecutor can
file an application for withdrawal and it also deals wth
the effect of such withdrawal. 1In cases tried by jury, the
application nust be filed before the return of the verdict
and, in all other cases, before the judgnent is ~pronounced.
The effect of such withdrawal is also indicated in - clauses
(a) and (b) of s. 494.

W may, at this stage, note that an argunment was attenpted
to be raised by | earned counsel for the appellant that s.
494, when it speaks of an application being filed "in /other
cases bef ore the judgnent is pronounced’ clearly
contenplates that in all cases, which are not tried by a
jury, whether a Public Prosecutor is in charge or not, he is
entitled to file an application under s. 494. In —our
opinion, this contention has only to be stated to be
rejected. As we have already pointed out, s. 494 deals only
with the stage when an application can be filed, depending
upon whether it is a case tried by a jury-in which case it
must be filed before the return of the verdict and, in other
cases, before the judgnment is pronounced. The expression
"in other cases’ occurring in s. 494, nust be understood in

this context and, if so understood, it only neans that it
takes in cases, other than those tried by jury.

We then come to s. 495. Under that section, power is given
to a Magistrate, enquiring into, or trying any case, to
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permt the prosecution to be conducted by any person, other
than an officer of police below a rank to be prescribed by
the State Governnment in that behal f; and such an officer

under s. 495 (2), is again clothed with the power of
"withdrawing fromthe prosecution, as provided by S. 494.
It will be seen that s. 495 deals with a person permtted by

the Magistrate to conduct the prosecution of a particular
case. But for the specific provision nade in sub-s. (2) of
s. 495, such an officer will not have the power, which could
be exercised by a Public Prosecutor, under s. 494. Sub s.
(3) also indicates that a prosecution can be conducted by a
private conplainant, either by hinself or by pleader. It
will be noted, that both's. 492(2) and 495(1) deal with the
appoi ntnent of a person to prosecute a particular case. The
State CGovernment can also appoint, under s. 492(1), a public
Prosecutor for a particul ar case.

M. Bishan Narain, |earned counsel for the appellant, has
urged that the view taken by the Iearned Judges of the
Punjab Hi gh Court, is quite opposed to the clear wording of
s. 494 'of 'the Code. Learned counsel points out that the
sai d section is unanbiguous, and that it gi ves an
unqual ified right to any person, who, inlaw, is a Public
Prosecutor; to filean application to wthdraw from the
Prosecuti on.

353
Counsel al so points out that all offences affect the public
and that all prosecutions are conducted by the State,

through its officer, viz., the Public Prosecutor; and, even
though the crimnal prosecution, in the instant. case, has
been initiated on ~a private conmplaint ~by the fig$
respondent, neverthel ess, the prosecution, in law, is in the
hands of the State and so the Public Prosecutor, appointed
under s. 492 is entitled to intervene at any stage and file
an application under s. 494.

M. Bishan Narain further points out that there is no
limtation, prescribed by s. 494 of the Code, that the
application for wthdrawal can be filed only by a Public
Prosecutor, who is already in charge of the case. Even
assumng that it is necessary that the Public ~Prosecutor,
who files an application under s. 494 of the  Code,”  should
have charge of the case in question, that is anply satisfied
in this case. According to | earned counsel, the first
respondent has accepted that the Public Prosecutor, who
filed the application in question, is the Public Prosecutor
appointed by the State Governnent to conduct cases in the
Magi strate’s Court at Phul, where the first respondent’s
conplaint was being enquired into. Wen the said Public

Prosecutor intervened, in this case, by filing an appli-
cation wunder s. 494, he nust be considered to have  taken
charge of the case. |If so, counsel points out, the Public

Prosecutor anply satisfies the requirenments of his'being in
charge of this case

Counsel was also prepared to contend for the [ar ger
proposition that, even when a Public Prosecutor is appointed
generally, by the Governnent, for any |ocal area, under _s.
492(1) of the Code, by virtue of his appointnent as such
Public Prosecutor, he nmust be considered to be in charge of
every prosecution that is being conducted before that Court,
irrespective of the fact whether he actually conducts the
prosecution or not. Counsel also pointed out that a duty is
cast, in law, on the Public Prosecutor, who is an officer of
Court, to bring to the notice of the Court that there is no
case which has to go to trial as against a particular
accused and it is, for that purpose, that power is given to
him under s. 494, to file an application to withdraw from
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the prosecution. Therefore, according to | earned counsel
the Hi gh Court has taken a very narrow view, when it held
that, in this case, the Public Prosecutor, who filed an
application wunder s. 494, cannot be considered to be in
charge of the <case, inasmuch as it was initiated as a
private complaint, filed by the first respondent, and was
bei ng conducted by himas such

The | earned Solicitor General, M. S. V. G@pte, has appeared
on behal f of the Advocate-Ceneral of Kerala. The Advocates-
General of Assam Utar Pradesh and Madras, were also
represented before wus, by counsel. Respondent No. 1 was
represented by | earned counsel, M. Nuruddin Ahnmed. Counse
appearing for the Advocates-General of the States of Assam
Utar Pradesh and Madras, have supported the appellant’s
contentions.

MLSup. Cl/67-9
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The learned Solicitor GCeneral, on the other hand, has
supported the vi ews expressed by the Punjab Hi gh Court. He

poi nted out-that sub-s. (1) of s. 492, of the Code, provides
for the appointrment of Public Prosecutors. The appointnent
of a Public Prosecutor, by a State Governnent, can be a
general one, or, for a particular case, ,or, for any
speci fied classes of cases, for any local area. Under sub-
s. (2), the District Magistrate, or 'the Sub-Divisiona
Magi strate, is given power to appoint, in circunstances
nmentioned therein, any person not being an O ficer of the
Pol i ce bel ow such rank as the State Government nmay prescribe
in that behalf, to be Public Prosecutor for the purpose of

any case. Therefore there can be two types of Public
Prosecutors, as contenplated in sub-ss. (1) and (2), i.e.,
Public Prosecutors appoi nt ed general ly, and Public

Prosecutor appointed for any particular case. Section 493
of the Code dispenses with the filing of any witten
authority, by a Public Prosecutor appointed under sub-ss.
(1) or (2) of s. 492. The learned Solicitor Ceneral points
out that S. 493 deals with ~a( Public Prosecutor, wth
specific reference to the particular case of which he has
charge. It is pointed out that if the contention of the
appel l ant that any Public Prosecutor can file-an application
under S. 494-even when he is not in charge of that case-is
accept ed, then the position wll be that a Public
Prosecutor, who is appointed for a particul ar case, say Case
A, either by the State Governnment, under s. 492(1), or by
the District Magistrate, under sub-s. (2) of that section
will become a Public Prosecutor and, as such, entitled to
file an application, wunder s. 494, for permssion to
withdraw fromthe prosecution of Case B, wi th which he has
nothing to do. That will lead, the Solicitor General points
out, to very anonml ous results, and such a situationis not
contenplated by the provisions of the Code. The - | ear ned
Solicitor points out that s. 494 nust be interpreted in the
light of s. 493 of the Code and, if so interpreted, it  wll
follow that the Public Prosecutor, who is referred to, under
s. 494, as being entitled to file an application to w thdraw
fromthe prosecution, can only be the Public Prosecutor who
is actually in charge of that particul ar case. He points
out that the expression 'withdraw from the prosecution’
used in S. 494, shows that the Public Prosecutor is already
in charge of that case. |If he is not in charge of the case,
in which the application under s. 494 is filed, there is no
guestion of the Public Prosecutor withdrawing from the
prosecution, in that case.

The | earned Solicitor General also points out that the idea
underlying s. 494 is that the Public Prosecutor, who is an
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officer of Court and who is conducting the prosecution

woul d have considered the materials available in the case
and formed an opinion, on that basis, to withdraw from the
prosecution of any person. |If a Public Prosecutor, who had
nothing to do with the case, and who has not been in charge
of that case, is allowed to step in and file an application
under S. 494, in any case, the entire object and purpose

355

for which that section has been enacted, the |earned
Solicitor points out, will be conpletely defeated. He also
poi nts out that no general power, as such, is intended to be
conferred by s. 494, on all Public Prosecutors. He further
urges that, inasmuch as a privilege or aright is given to
an officer under s. 494, the scope of authority, conferred
by that section, rmust be very strictly [imted to serve the
purpose for which that section has been enacted.

M. Nuruddi n Ahned, | earned counsel appearing for the first
respondent, has~ also supportedin full, the -contentions
advanced by the |l earned Solicitor General. Counsel for the
appel | ant'. _points  out that the schenme of the Code itself
shows that a conplainant is allowed to file a private
conplaint and prosecute the same. That nmay be necessary,
according to |earned counsel, when, for sone reason or the

other, the policedo not file a conplaint, inplicating a
particular person’/ as an accused. in such cases, when the
conpl ai nant hi nsel f° prosecutes the ~conplaint, | ear ned

counsel points out, the Public Prosecutor is nowhere in the
pi cture and he cannot be considered to be in charge of the
case, so as to give hima right to file an application under
S. 494. Counsel also points out that s. 493, when it refers
to a Public Prosecutor in conjunction with a case of which
he has charge, it refers to the Public Prosecutor, ~not in
the abstract, but to the Public Prosecutor who is ‘actually
in charge of a particular case. Under s. 494 al so, | counse
poi nt's out, the Public Prosecutor, who can ask for
wi thdrawi ng fromthe prosecution, nust be the one who is in
charge of the particular case.in which he asks for such
perm ssion from the Court. Therefore, according to M.
Nuruddin Ahned, in this case, when his client had filed a
crimnal conplaint and was prosecuting the same, the public
Prosecutor, who was nowhere in the picture, had noright to
ask for withdrawal fromthe prosecution under S. 494 of the
Code, as held by the Hi gh Court in the order under attack
After giving due consideration to the contentions raised
before wus, and referred to above, in our opinion, the
contentions of the learned Solicitor General and  of M.
Nuruddin  Ahmed will have to be accepted. W have already
referred to the rel evant provisions of the Code and pointed
out their salient features. We will refer, now, to sone of
the decisions placed before us by counsel for the appellant,
M. Bi shan Narain.

Before we refer to those decisions, however, it is necessary
to advert to the decision of this Court in The State of
Bi har v. Ram Naresh Pandey(1) where, after tracing the
history of the present s. 494, the Court has observed that
it is right to renenber that the Public Prosecutor, though
an executive officer, is, in a larger sense, also an officer
of the Court and that he is bound to assist the Court

(1) [21957] S.C.R 279.
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with his fairly considered view and the Court is entitled to
have the benefit of the fair exercise of his function. But

the question which is posed, in the present case, did not
arise for consideration in that decision
In Queen Enmpress v. Mirarji Gokuldas(l), there are no doubt
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observations to the effect that all offences affect the
public and that in all prosecutions the Ctowmn is the Public
Prosecutor and that a proceeding is always treated as a
proceedi ng between the Crown and the accused. In our
opi ni on, these general observations will not, in any manner
assi st the contentions of the appell ant.
In State v. Atmaram M Ghosal e(2), the | earned Judges have
observed that it is very obvious to think that al
prosecutions, however initiated, are always to be deened as
prosecutions by the State. That decision also does not
advance the case of the appellant any further.
In @ulli Bhagat v. Narain Singh(3), the | earned Judges had
to consider, whether a perm ssion granted under s. 494 of
the Code, to the Public Prosecutor, to withdraw from the
prosecution, can be challenged in revision, by a private
party. Rejecting the revision, the |earned Judges have, no
doubt, observed that
"there is a deeper and indeed a fundamenta

reason for non-interference which turns upon

the position of a private prosecutor in

prosecuti ons for cognizable offences."
The Ilearned Judges also state that the Crown is the
prosecutor and the custodian of the public peace and if it
decides to |l et an offender go, no other aggrieved party can
be heard to object. A careful study of the facts, in that
case, will show that the | earned Judges were dealing with a
case where the Public Prosecutor was conducting t he
prosecution and he was in charge of the particular case in
which he asked for leave to withdraw the prosecution as
agai nst sone of the accused, and | eave was granted. That
order, was challenged by a private party, by way of
revi sion, before the High Court. That decision, again, does
not assi st the appellant.
In Amar Narain v. State of Rajasthan(4), the |earned Judges
had occasion to deal with a matter simlar to the one that

cane up before the Patna High Court in @lli Bhagat’s
CaSe(3). A private party had chal |l enged, before the Hgh
Court, in revision, the order of the Magistrate permtting

the public prosecutor to withdraw fromthe prosecuti on under
s. 494 of the Code. That again was a case, as will be seen
from the facts gathered fromthe judgnent, in which the
prosecution was | aunched by the State and it was al so being
(1) I.L.R (1889) 13 B om 389.
(3) I.L.R (1923) 2 Pat. 708.
(2) I.L.R (1965) Bom 103.
(4) AI1.R 1952 Raj. 42.
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conducted by the Public Prosecutor and the Public Prosecutor
filed an application under s. 494 for withdrawal. from the
prosecution and that was allowed, Wnchoo, C.3J., in
dismissing the revision petition of the private party,
chal l engi ng the order of the Magistrate,, observed that the
private party, under those circunmstances, had no right to go
to the H gh Court in revision. The |earned Chief Justice
also states that in a crimnal case, it is the State which
is in control of proceedings, particularly where t he
prosecution is launched at the instance of the State, and
observes, at p. 43
"In cases, therefore, in which the Public
Prosecutor appears it is for him to decide
whet her he woul d continue with the prosecution
or withdraw from it. If he decides to
withdraw, he has the power to apply to the
Court under s. 494 Criminal, P.C, for giving
consent to his withdrawal. This power cannot,
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in our opinion, be subject to the wishes of a

third person even though he mght be interesed

directly in the case."
The Rajasthan H gh Court, in the above decision, had no
occasion to consider as to whether a Public Prosecutor, who
is not in charge of a particular case, has got a right to
apply under s. 494 of the Code. Therefore, this decision
also, is not, in our opinion, in any way, helpful to the
appel | ant .
In Sher Singh v. Jitendranath(1l), the | earned Judges had
occasion to consider the question as to the legality of an
application for withdrawal of prosecution filed by a Public
Prosecutor, entering appearance for that purpose only.
Ghose, J., expresses the view that such an application filed
by a Public Prosecutor, who has not been in charge of the
case, though not regular, —cannot be considered to be

illegal. On the other hand, Lord WIllians, J., the other
menber of ‘the Bench, was prepared to take the view that the
action of the Public Prosecutor, in entering appearance
sinmply flor~ the purpose of wthdrawal, though wunusual, is
neither “illegal nor irregular. ~No doubt, this decision of

t he Calcutta High Court, prima facie, supports t he
contention of the appellant. But we are not inclined to
accept the reasoning, adopted by the | earned Judges, in this
case.

In Pratap Chand v. Bihari Lal(2), the Public Prosecutor
entered appearance, in a case instituted  on a private
conplaint, which was being prosecuted by the 'said private
conpl ai nant, and asked for withdrawal fromthe prosecution,
under S. 494 of the Code, and that application was granted
by the Additional District Mgistrate. That  order was
chal l enged on the ground that the Public Prosecutor had no
right to intervene in the proceedings, initiated on a
private conplaint, and ask for w thdrawal from the
prosecution and that,

(1) A I.R 1931 Cal. 607.

(2) AI.R 1955 J & K 12.
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in any event, the Public Prosecutor should not -have asked
for such withdrawal without consulting the conplainant. The
| earned Judges were not prepared to accept this —-contention
and they held that the Public Prosecutor, in that case, ~ had
taken charge of the case, under instructions of the District
Magi strate, on a date nmuch earlier to the date when the
application for withdrawal fromthe prosecuti on was nmade by
the Public Prosecutor. On this ground, the learned Judges
dismssed the revision filed by the private conplainant.
Thi s decision, again, in our opinion, nust be restricted to
the facts of the case and as one based upon the finding that
the Public Prosecutor had taken charge of the <case |ong
before the date on which he filed the application-under S.

494. |If that is so the Public Prosecutor can be considered
to be in charge of the case in which he filed an application
under S. 494. Therefore, this decision also, in our

opi nion, does not assist the appellant. But, if, on the
other hand, the effect of this decision is to |lay down, as
is contended before us, that a Public Prosecutor, merely by
virtue of his office, is entitled to file an application
under S. 494, even in a case of which he is not in charge,
in our opinion, that decision cannot be accepted as |ying
down the correct |aw.

M. Nuruddi n Ahnmed, |earned counsel for the first respon-
dent, has referred us to the observations of the Bonbay Hi gh
Court in Ratansha Kavasji v. Behramsha Pardiuala(l). In
that case it will be seen that in respect of a conplaint




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 12

filed by the police before a Magistrate, the Public
Prosecutor applied for pernission to withdraw the conpl aint
and the Court granted the sanme and allowed the case to be
wi t hdrawn, and di scharged the accused under S. 494 of the
Code. I mredi ately after the withdrawal of the said com
plaint, a private conplaint was filed by the revision-
petitioner before the Hi gh Court, against the same accused,
on the same facts and before the sane Magistrate. The
Magi strate dism ssed the conplaint on the ground that, as
the police case on the sane facts has been allowed to be
wi t hdrawn, the second conpl ai nt was not maintai nabl e. Thi s
order of the Magistrate was challenged, in revision, before
the High Court, by the conplainant. No doubt, ultinmately,
the | earned Judges set aside the order of the Magistrate and
remanded the proceedings as, in their opinion, there has
been no sufficient conpliance with the provisions of S. 203
of the Code. But, it is necessary to note that, on behalf
of the respondents before the Hi gh Court, one of the grounds
urged, for not interfering with the order of the Magistrate,

was that. even the second prosecution, initiated by the
private conplainant, can, in |law, be w thdrawn by the Public
Prosecut or. On this ground, it was further urged that the

nmere circunstance that a fresh conplaint has been privately
| odged by the revision-petitioner on the sane facts as the
police prosecution had been based, would not be sufficient
ground for pro-

(1) I.L.R 1945 Bom 141.
359
ceeding with the conplaint. Inrrejecting this contention,

the | earned Judges observed, as follows :
"W may at once say that we do not agree with
the contention that in the second case the
Public Prosecutor or the Police Prosecutor
could have wthdrawn from the prosecution
The remarks that M. Thakor has relied on in
Queen Enpress v. Mirariji CGokuldas (1888 13
Bom 389) appear (to have been nade wth
reference to cases in which the prosecution is
conducted by the Public Prosecutor.” The words
"any Public Prosecutor may withdraw from the
prosecution’ in s. 494 clearly inply that the
prosecution referred to nmust be one which is
al r eady bei ng conducted by the Publ ic
Prosecutor and it seens clear to us that
unless the Public Prosecutor is ~already in
charge of the prosecution, he cannot wi thdraw
from it, and that the Public Prosecutor was
here not in charge of the second prosecution.™
The | earned Judges of the Bonmbay High Court quite rightly em
phasi sed that an application under s. 494 can be nmade' only
when the prosecution referred to thereinis one “which is
al ready being conducted by the Public Prosecutor and | that,
unless the Public Prosecutor is already in charge of the
prosecution, he cannot withdraw fromit. W are in entire
agreenment with these observations of the | earned Judges  of
the Bonmbay H gh Court as, in our opinion, that 1is the
correct interpretation to be placed on s. 494 of the Code.
In our opinion the Public Prosecutor, who can file an
application wunder s. 494 of the Code, must be the Public
Prosecutor who is already in charge of the particular case
in which that application is filed. W are not inclined to
accept that contention of the |earned counsel for the
appel l ant that the expression 'the Public Prosecutor’ in s.
494 is to be understood as referring to any person who is a
Public Prosecutor, whether he is a Public Pr osecut or
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appointed generally, wunder s. 492(1) or for the purpose
under of a particular 'case, as contenplated s. 492(2) of
the Code. Section 492 only deals with the appointment of
Public Prosecutors by the Governnment or by the District
Magi strate, in circunstances nmentioned therein and s. 493
specifically refers to the Public Prosecutor who is 1in
charge of the case which is under enquiry, trial or appeal
when appearing and pl eadi ng before such Court. Section 493
only dispenses with the Public Prosecutor having to file any
witten authority. That section also nakes it clear that if
any private person is instructing a pleader to prosecute any
person in any such case’ -which nmust have reference to the
case of which the Public Prosecutor is in char ge-
nevert hel ess the Public  Prosecutor shall conduct t he
prosecution and the pleader is to act under his directions.
Section 494 also, in our-opinion, must refer only to the
Public Prosecutor who is in charge of the particul ar case
360

in which he nakes a request to withdraw from the
prosecut.ion. Sone of these aspects have been already
adverted to by us earlier. |If any Public Prosecutor, who
had nothing to do with a particular case is held entitled to
file an application under s. 494, in our opinion, the result
will be very anomal ous.” For instance, if there are two
Public Prosecutors appointed for a particular Court, and one
of the Public Prosecutors is conducting the prosecution in a
particul ar case, and desires to go onwith the proceedings,
it will be open to the other Public Prosecutor to ask for
wi thdrawal from the  prosecution. Simlarly, a Public
Prosecut or appointed for case A, before a particular Court,
can, by virtue of his beinga Public Prosecutor,  file an
application in case B, with which he has nothing to do, and
ask for permission of the Court to wthdraw from the
prosecuti on.
The reasonable interpretation to be placed upon s. 494, in
our opinion is that it is only the Public Prosecutor, who is
incharge of a particular case and(is actually conducting the
prosecution, that can file an application under t hat
secti on, seeki ng perm ssion to withdraw ~ from the
prosecuti on. If a Public Prosecutor is not in charge of a
particular case and is not conducting the prosecution, _he
will not be entitled to ask for w thdrawal from prosecuti on,
under S. 494 of the Code.

In the case on hand, it is found by the Hi gh Court, that the
prosecution is being conducted by the conplainant, viz. the
first respondent herein, and the Prosecuti ng Deput y
Superintendent of Police, Bhatinda, was nowhere in the
picture, when he filed the application under s. 494 of the
Code. The view of the H gh Court that such a Public
Prosecutor is not entitled to file an application for
withdrawal , in the circunstances is perfectly correct.
The appeal therefore fails and is dism ssed.

R K. P.S.
Appeal dism ssed.
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