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PETI TI ONER
PRABHAT KUVAR SHARMA & CORS

Vs.

RESPONDENT:
STATE OF U.P. & CRS

DATE OF JUDGVENT: 10/ 07/ 1996

BENCH
K. RAVMASWAMY, G B. PATTANAI K

ACT:
HEADNOTE:
JUDGVENT:
ORDER
This special ' |eave petition arises from the judgnent

and order dated March 27, 1996 made by Al |l ahabad Hi gh Court
in Special Appeal No.258 of 1996. The petitioners came to
join as L.T. Gade teachers in S .S V. “Inter College
Ghaziabad. It is clainmed that 16 substantive vacanci es had
arisen in the said college and the intinmation thereof was
clainmed to have been issued to the U P. Secondary Education

Servi ces Commi ssi on at Al | ahabad [for short, t he
"Conmi ssion"]. But Dbefore reconmendation canme to be nmade by
the Conmi ssi on for appoi nt nent of the t eachers,

advertisenent notifying the said 16 vacancies appears to
have been issued in tw newspapers on June 28 and July 3,
1991 and interviews are clainmed to have been conducted by
the Managenment of the said college on July 12, 1991 and the
petitioners were allowed as stated above, to join_ as
teachers on July 15 and 16, 1991 When papers were sent on
Noverber 2, 1931 to District Inspector of Schools, Chaziabad
for according financial sanction to nake paynent of their
salaries, he nade certain queries regarding vacancies and
the procedure adopted in naking their —appointnments by
proceedi ngs dated Decenmber 19, 1991. Thereon the wit
petition bearing No.20128 of 1992 was filed and is stated to
have been allowed by the Hi gh Court. Thereon, since salaries
were not paid, they filed another wit petition bearing
No. 26646 of 1992. In the neanwhile, an appeal sane to be
filed against the order in the first wit petition. The
Di vi sion Bench dismissed the appeal but on appeal arising
out of the special Leave Petition No.12338 of 1994, this
Court on August 8, 1994 set aside the H gh Court’s order and
remtted the nmatter to ascertain whether appointnments had
beer nade properly and in accordance with |aw. The | earned
single Judge in an elaborate judgnent dated February 27,
1996 held that the Managenent clained to have sel ected the
petitioners and made them to join duty w thout issuing any
letters of appointnent before expiry of two nonths’ period
requi red under Section 16 and the appoi ntnents were not made
in accordance with Section 18 of the U P. Secondary Services
Commi ssion and Sel ection Board Act, 1982 [5 of 1982] [for
short, the "Act" read with First Utar Pradesh Secondary




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 10

Educati on Services Commi ssion and Sel ection Board Renoval of
Difficulties Oder, 1381 [for short, the "First 1981
Order"]. The learned single Judge held that the selection
and appoi ntrrent of the petitioners, therefore, were not in
accordance with law. On appeal the Division Bench upheld the
same. Thus this special |eave petition.

Shri P.P. Rao, |learned senior counsel, contended that
the U P. Secondary Education Services Conm ssion and
Sel ection Board Ordi nance, 1981 [ Ordi nance No. 8 of 1981] was
enacted to constitute Selection Conmittees and Board to male
avai |l abl e teacher recruited by the Comm ssion or the Board
for appointnent in Governnent aided private educationa
institutions. prior to the Act, appointnent to the posts of
teachers and principals in_ those institutions wused to be
nmade by the Managenent such institution in the nanner
envi saged under the U P, -Internedi ate Education Act, 1921
Since the Conmission could not start functioning prior to
Novermber 1, 1983 the CGovernnent had issued First 1981 Order
which into force we.f. July 31, 1981 for nmmking ad hoc
appoi ntnents to substantive vacancies and Second Renpval of
Difficulties Oder, 1981 which came into force we.f.
Septenmber 11, 1981 to fill up short-term vacanci es as per
the procedure prescribed thereunder. After the Comni ssion
started functioning  from Novenber 1, 1983, the First 1981
Order outlived its purpose. The U P. Secondary Education
Servi ce Conmi ssion and Sel ecti on Board Act, 1981 was further
amended by the Act which came into force with retrospective
effect from July 14, 1981. Section 16 of Act provides
procedure for recruitnment of the teachers by the Conm ssion
and al | ot ment of t he selected t eachers to the
institutions/colleges as per the requisition. Onits failure
to allot the teachers, Section 18 canes into play and gives
power appoi ntnent of ad hoc teachers in accordance with the
procedure prescribed thereunder. The renoval of difficulties
isonly transient and is effective during its operationa
efficacy since the Comm ssion did not function prior to from
Novermber 1, 1983. The first 1981 O der and the procedure
prescri bed thereunder for selection and appointnent / of ad
hoc teachers would no | onger be available. The Full Bench of
the Allahabad High Court in Radha Raizada & Os. Vs.
Comm ttee of Management, Vidyawati Darbari Grls College &
Os [1994 (3) UP.L.B.EC 15511 had not properly
consi dered the effect of the First 1981 Oder. The
appoi ntnents of the petitioners, therefore, were not validly
made in accordance wth the procedure prescribed under
Section 18 of the 1981 Act. The | earned single Judge and the
Di vi sion Bench, therefore, were not right in their
concl usi on that the appointments of the petitioners were not
valid in law. W find no force in the contention

It is true that Section 16 of the Act prescribes
procedure for appointnent of teachers by the Comm ssion. The
said section reads as under

"16. Appointnents to be made only

on recommendat i ons of the
Conmi ssi on or the Board. (1)
Not wi t hst andi ng anyt hi ng to the
contrary cont ai ned in t he

I nternedi ate Education Act, 1521 or

the Regul ati ons nade thereunder but

subj ect to the provi si on of

Sections 18 and 33

(a) every appointnment of a teacher
specified in t he Schedul e
shall, on or after July 10,
1981, be made by t he
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appoi

(3)

managenent only on the
reconmendat i on of t he
Commi ssi on;

(b) every appointment of a teacher

(ot her t han a t eacher
specified in the Schedul e)
shall, on or after July 10,

1981 be made by the nanagenent
only on the reconmendation of

t he Board:
Provided that in respect of
retrenched enpl oyees, the

provi sions of Section 16-EE of the

I nt ernedi ate Education. Act, 1921

shall apply with the nodification

that in sub-section(2) of the
aforesaid section, for the word

"six nonths” the words ’'two years

shal I’  be deened to have. been

substitut ed.

(2) Every appoi ntnment of a teacher

in contravention of the provisions

of sub section (1), shall be void.

Section 18 of ‘the -Act speaks of

ntment of ad hoc teachers and reads

"18. Ad hoc Teachers.-(i) Wuere the

managenent has notified a vacancy

to the Conmission in accordance
with the provisions of the Act,
and-

(a) the Comm ssion has failed to
recommend the nane of any
suitabl e candi date for being
appoi nt ed as a t eacher
specified in t he Schedul e
within one year fromthe date
of such notification; or

(b) the post of such teacher has
actually remai ned vacant - for
nor e than two nonths, then
the managenment may appoi nt, by
direct recruitnent or
pronotion, a teacher on purely
ad hoc basis from anongst the

per sons possessi ng
qualifications prescri bed
under t he I nt er medi at e

Education Act, 1921 or the
regul ati ons made t hereunder
(2) The provisions of sub-section
(1) shall al so apply to t he
appoi ntnent of a teacher (other
than a teacher specified in the
Schedul e) on ad hoc basis with the
substitution of the expr essi on
' Boar d’ for t he expr essi on
" Conmi ssi on".
Every appointnment of an ad hoc
teacher under sub-section (1) or
subsection (2) shall cease to have
effect from the wearliest of the
foll owi ng dates, nanely
(a) when the candi date reconmended
by the Conmi ssion or the
Boards as the case may be,

the procedure
as under:

for
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joins the post;

(b) then the period of one nonth
referred to in sub-section (4)
of Section expires;

(c) thirtieth day of June foll ow ng
the date of such ad hoc
appoi nt nent .

Section 33 of the Act enmpowers the State Governnent to
issue by a notification order for renoval of difficulties in
i mpl enentation of, and to give effect to the Act by way of
nodi fications addition or omssion, as it may be deened
necessary or expedient In exercise of this power, the First
1981 Order cane to be nade. Para 5 of the First 1581 Order
which is relevant for our purpose reads as under

"5 - Ad hoc appointnment by direct

recruitment.

(i) Where any vacancy cannot to

filled by pronoti on under

paragraph4, the same may be
filled by direct ~recruitnent

in_accordance with cl auses (2)

to 5

(ii) The Management shall as soon
as may be, informthe District
| nspect or of “School s about the
details of /the vacancy and
such Inspector shall invite
applications from the lLoca
Enpl oyment. Exchange and al so
through public advertisements
in at |east two newspapers.

(iii)Every application referred to
in cl ause (2) shal | be
addressed to the Di strict
| nspect or of Schools and shal
be acconpani ed-

(a) by a crossed postal order
worth ten rupees payable
to such Inspector.

(b) by a self addr essed
envel op bearing posta
stanp for pur poses of
regi stration.

(iv) The Distt. | nspect or of
School s shall cause the best
candi dates sel ected on the
basi s of quality poi nt's

specified in Appendi x. The
conplication of quality points
nmay be done on renunerative
basis by retired Gazetted
Covernment servants under the
personal supervision of such
I nspector.

(v) If nore than one teacher or the
same subject or category is to
be recruited for nore than one
institution, the nanes cf
sel ected teachers and nanes of
the institution shal | be
arranged in Hi ndi al phabetica
order. The candi date whose
nane appears on the top of the
list shall be allotted to the
institution the nane whereof
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appears on the top of the Iist
of institution, This process
shall be repeated till both
the lists are exhausted."
W are not concerned in this case wth the Second
Renoval of Difficulties Order 1981 which deal with filling

up of short-termvacancies of ad hoc teachers. It s,
therefore, not necessary to deal with the procedure
prescribed in that behalf. The Full Bench as elaborately

considered the legislative history. In paragraphs 23 and 27
it had dealt with the amendnments to the U P. Internediate
Educati on Act, 1921 and various provisions of O dinance 8 of
1981. The object was to provide teachers selected through
t he Commi ssion or the Board with a view to raise the
standard of education and in the event of there being del ay
in allotting the selected teachers, with viewto allow the
institution to appoint teachers on ad hoc basis so as to
avoi d hardship to the students. Procedure and Section 18 was
provi ded for appoi ntnent  of such teachers in the
institutiions purely on ad hoc basis in accordance with the
procedure prescri bed thereunder. The nethod of recruitnent
and appoi ntmrent of such teachers is regulated in para 5 of
the First 1981 Order The appoi ntnent, therefore, should be
made in accordance with the said procedure. |In paragraph 41
of the judgnent, it has expressly dealt wi th a appoi ntnent
as under:

"41 It has already been noticed

t hat Section 18 of the Principa

Act provides for power to appoint a

teacher purely on ad -hoc basis

either by pronmpotion or by direct

recruitnent against the substantive

vacancy in the institution when the

condition precedent for exercise of

powers exi st nanel y t hat the

Managenment has notified the -said

vacancy to the Conmi ssi on in

accordance with the provisions of

the Act and the Commi ssion  has

failed to recomrend the nane of any

sui tabl e candi dat e f or bei ng

appointed as a teacher w thin one

year from the dat e of such

notification of the post of such

t eacher has actual ly remai ned

vacant for nore than two nonths.

However, since the State CGovernnent

was alive to the situation that the

est abl i shnent of the Conm ssion may

take long tinme and even after it is

established, it nmay take long tine

to make available the required

teacher in the institution and as

such i ssue three Renoval of

Difficulties Oder dated 30.1.82

and Renoval of Difficulties Order

dated 14.4.1982. In fact these

Renoval of Difficulties Orders were

issued to renove the difficulties

coming in the way of a Managenent

in running the institution in

absence of teachers. This power to

appoint ad hoc teachers by direct

recruitment thus, it available only

when pre-conditions mentioned in
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Section 187 of t he Act are
sati sfied, secondly, the vacancy is
substantive vacancy and thirdly,
the vacancy could not be filled by
promotion. Neither the Act nor the
Renoval of Difficulties or der
defi ned vacancy. However , the
vacancy has been defined in Rule
2(11) of U. P. Secondary Education
Servi ces Conmi ssion Rul es 1983.
"Vacancy’' neans ’a vacancy arising
out as a result of deat h,
retirenment, resi gnation
term nation, dismssal, creation of
new post or appointnment prevention
of the incunmbent to any higher post

in subst antive capacity. Thus,
both under ~Section 18 of the Act
and under t he Rernoval of

Difficulties Order, the Managenent
of an_institution is enmpowered to
make ad hoc appoi ntrment ~ by direct
recruitnment, in- the manner laid
down in paragraph 5 of the First
Renoval of Difficulties Order only
when such vacancy cannot be filled

pronotion and for a period till a
candi date duly selected by the
Conmi ssion joins the post. As

noticed earlier both Section 18 of
the Act and the provisions of First

Reroval of Difficulties O der
provide for ad hoc appointnent of
t eacher inthe institution, later

further providing for nethod and
manner of such appointments are
part of the scheme. Schene/ being
provi sion for ad hoc appoi ntnent of
teacher in the absence of  duly
sel ected teachers by the
Conmi ssion. The provisions may be
two but the power to appoint is one
and the sane and, therefore, the
provi sions contained in Section 18
and Renoval of Difficulties Order
are to har moni zed. It is,
therefore, not correct to say that
appoi ntnent of a teacher on ad hoc
basis is either under Section 18 of
the Act or wunder the Renoval of
Difficulties O der. Thus, i f
contingency arises for ad hoc
appoi nt nent of teacher by direct
recruitment the procedure provided
under t he first Rernoval of
Difficulties Order has to be
foll owed. Paragraph 5 of the First

Renoval of Difficulties O der
provi des that the nanagenent shall

as soon as my be, inform the
District I nspector of Schools

about the details of vacancy and
the District Inspector of Schools
shall invite applications from the
| ocal Enpl oyment Exchange and al so
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through public advertisenent in at
| east t wo newspapers havi ng
adequat e circulation in Uttar
Pradesh. Sub par agraph (3) of
paragraph 5 further provides that
every such application shall be
addressed to the District |nspector
of Schools. Sub paragraph (4) of
paragraph 5 of the Renoval of
Difficulties Oder provides that
the District Inspector of Schools
shal | cause the best candidate
sel ected on the basis of quality
poi nt specified in Appendix. The
conplication of quality point may
be done by the Retired Governnent
Gazetted Oficer, in the persona
supervi si on of the I nspect or.
Par agraph 6 of the First Renoval of
Difficulties Order further provides
for —appointment of ~such teacher
under paragraph 5 who shall possess
such essenti al qualification as
[ aid down in Appendix A referred to
inthe Regulation 1 of Chapter II
of the Regulations nmade in the
I nt er nedi at e Educati on Act.

42. 1 n view of these provisions the
ad hoc appointnent of a teacher by
direct recruitment  can be resorted
to only when the-condition
precedent for exercise of such
powers as stated in paragraph 18 of
the Act are present and only in the
manner provided in paragraph 5 of
the Renpval of Difficulties Oder."
. Thus, both under Section 18
of the Act and under the Renoval of
Difficulties Order the Managenent
of an institutionis enmpowered to
make ad hoc appointment by direct
recruitment, in the nmanner laid
down in paragraph 5 of the First
Renoval of Difficulties Order only
when such vacancy cannot be filled
by promotion and for a period til
a candidate duly selected by the
Conmi ssion, joins the post. Both
Section 18 of the Act and the
provi sions of First Renmoval of
Difficulties Order provide for ad
hoc appoi ntrment of teacher in the
institution, | at er further
providing for nethod and nmanner of
such appointnments are part of one
schene. Schene being provision for
ad hoc appointnents of teacher in
the absence of dul y sel ected
teachers by the Conm ssion. The
provi sions may be two but the power
to appoint is one and the sane and,
therefore, the provisions contained
in Section 18 and Renoval  of
Difficulties O der are to
harmoni sed. It is therefore, not
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correct to say that appointnent of
a teacher on ad hoc basis is either
under Section 18 of the Act or
under t he First Renoval of
Difficulties Order. Thus i f
contingency arises for ad hoc
appoi ntnent of teacher by direct
recruitnment the procedure provided

under t he First Renoval of

Difficulties Oder has to be

fol |l owed. "

It would thus be <clear that any ad hoc appoint nent of
the teachers wunder Section 18 shall be only transient in

nature. pending allotnment of the teachers selected by the
Conmi ssion and reconmended for appointment, Such ad hoc
appoi ntnents should also be made in accordance with the
procedure prescribed in para 5 of the First 1981 Order which
was |l ater  streamlined in the anended Section 18 of the Act
with which we are not presently concerned. Any appoi nt ment
nmade in. ‘transgression thereof is illegal appointnent and is
void and confers no right on the appoi ntees. The renoval of
difficulties envisaged under Section 33 was effective not
only during the period when the Conmi ssion was not
constituted but also even thereafter as is evident from
second paragraph or the preanble to the First 1981 Order
whi ch reads as under:

"And whereas | the establishnment of

the Commission '‘and the Selection

Boards as likely to take sone tine

and even after the establi shnent

of the said Conm ssion and Boards,

it is not possi bl e to nake

sel ection of the teachers for the

first few nonths."

In Re The Del hi Laws Act. 1912, The Ajner- Merwara
[Extension of Laws ] Act, 1947 and The Para C States [Laws]
Act, 1950 [ 1951 SCR 747 at 846 ] this had dealt with the
power of nodification and held thus:

“I will now deal with the power of

nodi fi cati on which depends on  the

meani ng of the words "with such

nodifications as it thinks fit".

These are not unfamliar words and

they are often used by carefu

draftsmen to enable |aws which are

applicable to one place or object

to be so adapted as to apply to

anot her. The power of introducing

necessary restrictions and

nodi fications is incidental to the

power to apply or adapt the |[|aw,

and in the context in which the

provision as to nodification occurs

it cannot bear the sinister sense

attributed to it. The nodifications

are to be made within the framework

of the Act and they cannot be such

as to affect its identity or

structure or the essential purpose

to be served by it. The power to

nodi fy certainly i nvol ves a

di scretion to make suitabl e

changes, but it would be useless to

give an authority the power to

adapt a lawwithout giving it the
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At page 849, this Court had further held thus:

power to make suitabl e changes”.

"Simlar instances nmay be
multiplied, but the will serve no
usef ul pur pose. The mai n
justification for a provi si on
enpowering nodifications to be
made, is laid to be that, but for
it, the Bill wuld take longer to
be rmade r eady, and whol esomne
nmeasures woul d be del ayed, and that
once the Act become operative, any
defect in its provisions cannot be

renoved until amending | egislation
is passed. It is ~also pointed out
that the power “to nodify wthin
certain circunmscribed limts does

not go as far as nany other powers
which are vested by the | egislature
in high officials and public bodies
through whom it decides to act in
certain matters."

I n Mahadeva Upendra Sinai etc. etc. v. Union of India & Os.

[ (1975) 2 SCR 640 at 653 ]

guestion is
It is seen that when intination was

case.

"To keep /pace with the rapidly
increasing responsibilities of a
Wel fare turn out a plethora of
hurried | egislation, the vol ume of
which is often matched. with its
conpl exity. Under conditions of
extrene pressure, Wwth heavy
demands on t he time of t he
| egi sl ature and the endurance and
skill of the draftsman, if is well
hi gh i mpossible to force all the
circunstances to deal with which a
statute is enacted or to anticipate
all the difficulties that mght

arise in its working due to
peculiar local conditions or even-a
local law. This is particularly

true when Parlianment undert akes
| egi sl ati on which gives a new
di mensi on to soci oeconom ¢
activities of the State or extends
the existing Indian laws to new
territories or areas freshly nerged
in the Union of India. In order to

advi ate the necessity of
approaching the | egi slature for
renoval or very difficult,
howsoever Trival, encountered in

the enforcenent of a statute, by
going through the tine-consum ng
anendatory process, the legislature
sonetines thinks it expedient to
i nvest the Executive with a very
l[imted power to make m nor

adapt ati ons and peri phera
adjustrments in the statute, for
maki ng, wi t hout t ouchi ng its
subst ance. "

These principles are unexceptionable.
whet her they get attracted to the facts of this

This Court had held thus:

However, the

given by the
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college to the Comm ssion for allotnment of the teachers, the
Act envisaged that within one year the recomendati on woul d
be made by the Conmission for appointnment; but within two
nonths from the date of the intimation if the allotnment of
the selected candi dates is not nade to obviate the
difficulty of the Managenent in inparting education to the
students, Section 18 gives power to the Managenent to nake
ad hoc appoi ntnents. Section 16 is nandat ory. Any
appointnent in violation thereof is void. As seen prior to
the Amendment Act of 1982 the First 1981 Order envi sages
recruitnment as per the procedure prescribed in para 5
thereof. It is an in-built procedure to avoid manipul ation
and nepotismin selection and appoi ntrent of the teachers by

the Managenment to any posts in aided institution. It is
obvi ous that when the salary is paid by the State to the
Covernment aided private educational institutions, public

i nterest demands that the teachers’ selection nust be in
accordance with ~the procedure prescribed under the Act read
with the 'First 1981 Oder. Therefore, the Oder is a
per manent' one but not transient as contended for. The Ful
Bench of ~the H gh Court ~has -elaborately considered the
effect of the Order and for cogent and valid reasons it has
held that the Order will supplenent the power to select and
appoint ad hoc teachers  as per the procedure prescribed
under Section 18 of the Act. The view taken by the Division
Bench following the Full Bench decision, therefore, cannot
be faulted with. Accordingly, we find no nerit in specia
| eave petition.
The special |eave petition is accordingly dism ssed.




