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Application of "Hare System in Minicipal Election is
the question involved in this appeal which arises out of a
conmon judgrment and order dated 30.09. 2003 passed by the
Hi gh Court of Utaranchal at Nainital in A O No. 196 of
2003.

BACKCGROUND FACTS:

An el ection was held for the post of Adhyaksha, Zila

Panchayat Chanpawat situated in the State of Utaranchal

The appellant, the first respondent and one Bhagirath Bhatt
contested therefor. The appellant got six first preference
votes; whereas the first respondent got five first
preference votes and the said Bhagirath Bhatt recei ved one.
Upon elimnation of Bhagirath Bhatt, the appellant and the
first respondent obtained six votes each. The election was
hel d on the basis of proportionate representati on purported
to be by nmeans of a single transferable vote by ballot.

By reason of an order dated 24.5.2003, the Returning
O ficer declared the said office to be vacant on the
purported ground that both the contesting candi dates
recei ved equal votes as also on the ground that none of them
secured the quota which was said to be mandatory in nature

An el ection petition questioning the said decision was
filed before the District Judge, Chanmpawat, which was
al l owed. Aggrieved by and dissatisfied therewith, an appea
was filed thereagai nst by the Respondent herein before the
H gh Court of Uttaranchal at Nainital which by reason of the
i mpugned judgnent has been al | owed.

Hence this appeal
ELECTORAL PROCEDURE

The el ection to the said post is governed by the
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provi sions of Section 237 of the Utar Pradesh Kshettra
Panchayats and Zi |l a Panchayats Adhi niyam 1961 (for short
"the Act’). The Act has been adopted by the State of
Uttaranchal. The rules known as Utar Pradesh Zila
Panchayats (El ection of Adhyaksha and Up- Adhyaksha and
Settlement of Election Disputes) rules, 1994 (for short ’'the
Rul es’) were framed under the provisions of Section 237 of
the Act. Chapter IV of the Rules relates to el ection of
Adhyaksha. In terms of Rule 33, an election petition
calling in question the election of Adhyaksha or Up-
Adhyaksha may be presented to the Judge at any time within
30 days fromthe date of result of the election. Rule 34
provides for requirenents to specify the ground (s) on which
the election petition of the returned candidate can be filed
whi ch includes giving of a sunmary of the circunstances
seeking to justify the sane. Rule 35 of the Rules enables
the election petitioner to claimfor the foll ow ng

decl arati on: -

"(a) that the election of the returned
candi date is void.
(b) that the election of the returned

candidate is void and that he hinself or
any other candi date has been duly
el ected.”

CONSTI TUTI ONAL AND STATUTORY PROVI SI ONS

Article 243C of the Constitution of Indiareads thus:
"243C. Conposition of Panchayats.--(1)
Subj ect to the provisions of this Part,
the Legislature of a State may, by 1aw,
make provisions with respect to the
conpositi on of Panchayats;

Provided that the rati o between the
popul ation of the territorial area of a
Panchayat at any |level and the nunber of
seats in such Panchayat to be filled by
el ection shall, so far as practicable,
be the sanme throughout the State,

(2) Al the seats in a Panchayat shal
be filled by persons chosen by direct
election fromterritorial constituencies
in the Panchayat area and, for this
pur pose, each Panchayat area shall be
divided into territorial constituencies
in such manner that the ratio between
the popul ation of each constituency and
the number of seats allotted to it
shall, so far as practicable, be the
same t hroughout the Panchayat area.

(3) The Legislature of a State may, by
| aw, provide for the representation--
(a) of the Chairpersons of the
Panchayats at the village level, in
t he Panchayats at the internedi ate
level or, in the case of a State
not havi ng Panchayats at the
intermediate level, in the
Panchayats at the district |evel;

(b) i f the Chairpersons of the
Panchayats at the intermediate
| evel, in the Panchayats at the
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district |evel;

(c) of the nenbers of the House
of the People and the nmenbers of
the Legislative Assenbly of the
State representing constituencies
whi ch conprise wholly or partly a
Panchayat area at a | evel other
than the village level, in such
Panchayat ;

(d) of the nenbers of the
Council of States and the menbers
of the Legislative Council of the
State, where they are registered as
el ectors wthin\027

(i) a Panchayat area at the
i nternedi ate | evel, in Panchayat at the
i nternediate | evel

(ii) a Panchayat area at the district
| evel , \in /Panchayat at the district
| evel .

(4) The Chairperson of a Panchayat and
ot her menmbers of a Panchayat whet her or
not chosen by direct election from
territorial constituencies in the
Panchayat area shall have the right to
vote in the neetings of the Panchayats.
(5) The Chairperson of --

(a) Panchayat at the village |eve
shall be elected in such manner as the
Legi sl ature of a State may, by 1 aw,
provi de; and

(b) a Panchayat at the internedi ate

|l evel or district level, shall be
el ected by, and from anongst, the
el ected nenbers thereof."

Rul e 38 provides for the procedure for hol ding
el ection. Rule 40 enpowers the District Judge to pass a
final order on an election petition.. Rule 43 specifies the
procedure in case of equality of votes. Rule 47 provides
for appeal

Rule 26 of the Rules reads as under

"After all the valid ballot papers have
been arranged in parcels according to
the first preference recorded for each
candi date, the Returning O ficer shal
proceed to deternmne the result of the
voting in accordance with the
instructions contained in Schedule Il to
these rules.”

The rel evant cl auses of Schedule Il read as under:

"(2) the expression "first

preference" means the nunmber 1 set
opposi te the nane of any candi date, the
expression "second preference”
simlarly nmeans the nunber 2, the
expression "third preference" the
nunber 3, and so on

(3) the expression "next avail able
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preference" nmeans the second or
subsequent preference recorded in
consecutive nunerical order for a
conti nui ng candi date, preferences for
candi dat es al ready excl uded bei ng

i gnor ed;

(4) the expression "unexhausted paper"
neans a ball ot paper on which a further
preference is recorded for a continuing
candi dat e:

Provi ded that a paper shall be deened to
be exhausted in any case in which \026

(a) the nanmes of two or nore
candi dat es whet her ~continui ng or
not are marked with the sane
figure, and are next in order of
pref erence; or

(b) the name of the candi date next
in order of preference whether
continuing or not, is marked by
a nunber not follow'ng
consecutively after sone other
nunber on the ball ot paper or by
two or nore nunbers.

2. Ascertain the nunber of first
preference votes secured by each
candidate and credit himw th that
numnber .

3. Add up the nunbers so credited to
all the candidates, divide the tota
by two and add one to the quotient

di sregardi ng any remmi nder. The
resulting nunber is the quota
sufficient to secure the return of a
candi date at the election.

4. (1) If there are only two
contesting candi dates then \026

(a) i f one candi date gets |arger
nunber of first preference votes
than the other, declare the forner
as el ected, or

(b) if both the candi dates get
equal nunber of first preference
votes, determine the result by
drawi ng of lots. Exclude the

candi date on whomthe lot falls and
decl are the other candi date as

el ect ed.

(2) If there are nore than two

candi dates then \ 026

(a) If one of themis found to
secure first preference votes

equal to or nore than the quota

det ermi ned under instruction No.

3, declare himas elected, or

(b) I f none of them secures first
preference votes equal to or
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nore than the quota aforesaid,
proceed according to the

i nstructions hereinafter taking
into consideration second and
subsequent preferences as may be
necessary.

5. If at the end of the first or any
subsequent count the total nunber of
votes credited to any candi date is equa
to, or greater than the quota, or there
is only one continuing candi date, that
candi date is declared elected."

II'lustration appended to Schedule Il reads as under

"Il lustration \026 Suppose there are four
candi dates A, B, C and D and the nunber
of first ‘preference votes secured by
them are \ 026

A =12
B =11
c= 7
D= 5

35

The quota will be = 35/2+1 = 18.

No candi dat e havi ng obtai ned votes
equal to or over the quota at the first
count the candi date having the | owest
votes, namely, D w Il be excluded.

Suppose there are second
preferences marked on all four ball ot
papers in the parcel of D as bel ow
A=2
B=2

The fifth ballot paper will be
pl aced in the sub-parcel of exhausted
papers and the two papers recording
second preference for A and B each will
be placed in separate sub-parcels for A

and B; each of themw || be credited
with two additional votes. The votes
for AAB and C will now be

A=12+2

B=11+2

c=7

Since at the end of the second
count no candi date be decl ared el ected,
the candi date C having the | owest votes
out of the three continuing candi dates
wi |l now be excluded and his votes
transferred to other continuing
candi dates A and B

Suppose second preferences are
recorded in all the ballot papers in the
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parcel of C and are as bel ow.

A
B

4
3

After crediting A and Bwith their
addi ti onal votes A would have secured 18
votes, that is equal to the quota and B
16 votes. A will therefore be decl ared
el ected.”

In Cause 3 of the Schedule it is provided how the
guota will be fixed. It also provides that the resulting
nunber which is the quota sufficient to secure the return of
candi dates at the election. It is a mandatory provision but
the sane woul d appl y when one can be decl ared el ected under
cl ause 3 of Schedule Il.~ Causes 4,5 and 6 provide
procedure for elimnation of candi dates and counting of
votes in first, second and third rounds etc. The
illustration appended to clause 5 also denbnstrates that for
the purpose of achieving the ultimte result, adherence to
quota rule is not necessary.

The illustrationitself shows that a situation may
ari se where none of the candi dates secure the requisite
nunber of first preference votes so as to fulfill the
criteria or quota. In the illustration-itself the quota was
fixed at 18, none of the 4 candi dates had secured quota.
Still the continued processes are required to be undertaken
whi ch should result in declaration of election.

H GH COURT:

Bef ore the Hi gh Court a question of nmaintainability of
the election petition and consequently that of appeal was
rai sed. The High Court held that the provisions of the Act
and the Rules relating to filing of the election petition
and the appeal should receive benevol ent construction. ' The
H gh Court, however, proceeded on the basis that whether the
el ection petition before the District Judge was maintai nabl e
or not or whether the appeal filed thereagainst in the High
Court was maintai nable or not; as two wongs do not nmake one
right; the appeal was to be decided by the H gh Court on
nerit. Relying on or on the basis of the decision of this
Court in Jaidrath Singh & Anr. Vs. Jivendra Kumar & Os.

[ (2000) 3 SCC 154] over the decision of this Court in

Uni versity of Poona and Ot hers Vs. Shankar Narhar Ageshe and
O hers [(1972) 3 SCC 186] the Hi gh Court all owed the appea
and set aside the inmpugned order dated 28.07.2003 passed by
the District Judge holding that the Returning Oficer was
right in declaring the post to be vacant.

SUBM SSI ONS:

M. Dinesh Dwivedi, |earned senior counsel appearing on
behal f of the appellant woul d submit that the Hi gh Court
conmtted a nanifest error in interpreting the provisions of
the Second Schedul e. According to the |earned counsel, the
Second Schedul e provides for election of a candi date and,
thus, the quota rule as adunmbrated in the Second Schedul e
may not be applicable in a case of this nature where one or
nore candi dates is a continuing candi date.

The process of elimnation, M. Dw vedi would submt,
shoul d continue till the [ast pursuant whereto the candi date
who had secured | owest nunber of first preference votes
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shoul d be excluded and only when the nunber of first
preference votes secured by two or nore candi dates are the
sanme, a decision is to be taken by lot as to which of them
shal | be excl uded.

M. Kail ash Vasdev, |earned senior counsel appearing on
behal f of the first respondent, on the other hand, would
support the judgnment of the Hi gh Court contending that in
this case neither the appellant nor the first respondent
obtained the required quota. It was urged that right of a
candi date to contest an election being a statutory right,
the procedure | aid down therein nust be scrupul ously
conplied with. dause (3) of the Schedule, M. Vasdev woul d
submit, is mandatory in nature and, thus, unless the
candi date recei ves sufficient votes to fulfil the
requi renent of quota as is required under the Rule, he
cannot be declared elected. The illustration appended to
the Second Schedul e, the |earned counsel would urge, does
not provide for declaration of a candidate to be successfu
in electiionwho has not secured any quota and in that view
of the natter, the inpugned judgment cannot be faulted with.

CONSTI TUTI ONAL AND LEG SLATI VE SCHEME:

Constitution 73rd Anendnent Act, 1992 was enacted

with a view to provide for denbcracy at the grass-root

level. ’'Panchayat’ is an institution of self-governance at
the village, internmediate and district levels. It is
required to be constituted in accordance with Part |X of the
Constitution of India. “Article 243C (3) of the Constitution
provides that the Legislature of a State may by law provide
for the representation of a Chairperson of the Panchayats at

the village level, in the Panchayats at the internediate
level or in the case of a State not having Panchayats at the
intermediate | evel, in the Panchayats at the district level.

The Adhyaksha Panchayat ~at the district level is to be
el ected by and from anpongst the el ected nmenbers. The
provi sions providing for procedures for holding the election
nmust be construed having regard to the necessity of
establ i shing denbcracy at the grass-root |evel, being a
constitutional requirement. The State Act and the rules
applicabl e therefor nust, therefore, be interpreted having
regard to the constitutional schene.

HARE AND CLARK PRI NCl PLE

VWereas the election of office by majority is the

normal rule, a single transferable vote systemwas devel oped
in Denmark and Britain and i s known as Hare system named
after Thomas Hare, an Engli shman one of its devel opers.
Andrew Inglis Cark, Tasmani an Attorney-Ceneral 1888 and a
nmenber of the Tasmanian Parlianment, introduced a nodified
version of the Hare systeminto Tasmanian |aw in 1896. This
systemis now known as the Hare-C ark el ectoral system

Every voter under the Hare system has a single vote.
On the ball ot paper, voter has to rank all or any of the
conpeting candi dates giving them preferences 1,2,3 and so
on. A quota is fixed which is the m ni mum nunmber of votes
whi ch cannot be secured by nore candi dates than the number
of seats. When a candi date secures votes equal to this
guota, he is declared elected. |f a candidate receives nore
votes than the quota, then he is declared el ected and his
surplus votes (votes exceeding the quota) are transferred to
ot her candi dates in proportion of second preference
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indicated in his ballot papers. After surplus votes of al
candi dates are transferred, if all seats are not filled in
then candi date who has polled | owest votes is elimnated and
are continuing (are not elected or elimnated). This
process goes on till all seats are filled in by completion
of quota or candidates remaining do not exceed seats stil

to be filled in. This systemensures actual use of maxi mum
nunber of votes poll ed.

The system poses a conplex systemand difficult for use
where | arge nunmber of voters are illiterate. |In a conplex
society like India where divergent religious, |inguist or
cultural groups and | arge nunber of political parties exist,
use of single transferable systemin elections to
| egi sl atures and other bodies is although advocated but the
nmet hod of voting and conputations in this system sometines
renders it unsuitable for an election involving nasses. One
does not know i f-feeling of segregation from other groups
which is already there may be aggravated if this systemis
enpl oyed." (See Law of El ections by Narendra Chapal gaonker
2nd edition)

The purpose of the Hare systemis intended to secure
representati on of every shade of the electorate’s opinion in
direct proportion to its nurerical strength.

APPLI CATI ON OF THE RULE

The Hare-Clark el ectoral systemis a type of
proportional representation systemalso known as the Single
Transferable Vote (S.T.V.) nethod. Under thi's system
el ectors vote by show ng preferences for individua
candi dates. |In order to be elected, a candidate needs to
receive a quota votes. Each elector has a single vote,
whi ch can be transferred from candidate to candi date
according to the preferences shown, until all the vacancies
are filled.

As to how Single Transferabl e Vote works, has been
expl ai ned by Vernon Bogdanor at page 81 of his book title
"What is Proportional Representation/"-as follows :

a) In that system voters mark preferences for
candidates in the order of their choice by using
the numbers 1,2, 3, 4, 5 and so on. If there are

five vacancies, voters are instructed to show five
preferences; if there are seven vacanci es, voters
are instructed to show seven preferences.

b) In order to get elected a candidate has to receive
a quota of votes. However, he nmay be el ected

wi thout a quota. This can happen when the nunber
of candidates remaining in the count, who have not
been el ected or excluded (continuing candidate) is
equal to the nunber of vacancies that remain to be
filed. Suppose there are two vacancies. For the
sai d two vacanci es, suppose there are five

candi dates. One of them attains the exact quota,
then he stands el ected. However, the renaining
candi dates do not secure the quota. Therefore,
one vacancy out of two remains unfilled. For that
vacancy, the candidate with the small est nunmber of
votes is excluded and his votes are distributed to
conti nui ng candi dates according to the renaining
preferences. The elininated candidate with
smal | est number of votes is called "excluded

candi date". Votes of such excluded candi dates
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are distributed to the continuing candidates. |If
in the process, any continuing candi date secures
the quota, he fills up the renaining vacancy.
However, if despite the addition of transferred
votes, the renmai ning continuing candi dates do not
secure the quota then Returning Officer has to
continue to apply the principles of elimnation
till the nunber of continuing candidates in the
count is equal to the vacancy that remains to be
filled. Therefore, even under the Hare system a
candi date can be elected without a quota. It
operates at two levels. In cases where a

candi dat e recei ves votes in excess of the quota
the said system prevents wastage of surplus votes
by transfer of surplus in favour of continuing
candi dates. | n cases where the quota cannot be
attained, it elimnates the candi dates havi ng

| east nunber of votes, by principle of elimnation
and the votes of such excluded candidates are

di stributed to the remmining continuing candi dates
so that the resultant nunber is equal to the
vacancy which remains to be filled.

In short, the Hare system works on two principles,
nanely, transfer of surplus votes and transfer of votes of
el i mnated candidates. In the present case, we are concerned
with only one vacancy and three candidates and therefore the
principle of transferring the votes of elininated candi dates
al one is applicable.

How i s a candi date el ected?

A candi date is elected when his/her total nunber of
votes equal s or exceeds the quota.
What is the quota?

The quota is the | owest number of votes a candi date
needs to be certain of election.

To cal cul ate the quota, the nunber of formal votes is
di vided by one nore than the nunber of candidates to be
el ected (rounded up to the next whol e nunber).
If five candi dates each receive a quota (just over one
sixth of the formal vote) then |l ess than one quota of the
vot es renain.
Is a quota rul e nandatory?

The system states that it is always not necessary to
get a quot a.

In House of Assenbly elections, it is common that the
| ast el ected nenber in a division is elected w thout
obtaining a quota. In some cases the |last two el ected
menbers in a division are el ected wi thout each obtaining a
quot a.

During the distribution of preferences, some votes are
"lost" fromthe count. A small nunber are |ost due to
roundi ng of fractional numbers. A nore significant number of
votes are "exhausted" toward the end of the count, as many
bal | ot papers do not show a preference for any remaining
candi dat e

Where the contest for the last seat is close, it is
conmon for the remaining two candi dates to both have |ess
than a quota. The candidate with the | east votes is
excl uded, and the other candidate el ected w thout reaching
the quota. The nore votes that are | ost during the scrutiny,
the nore likely that not all elected nenbers will obtain the
quot a.

A |l ess comon situation occurs where renaining three
candi dates are contesting the last two seats. In this case,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of

21

the candidate with the | east votes is excluded, and the
ot her two candi dates el ected w thout either reaching the
quot a.
Transfer Val ues
Bal | ot papers and votes are different.
Bal | ot papers are the medi um from whi ch candi dat es
receive votes. The original value of a ballot paper is 1
vote, however, this can change during a scrutiny.
To distribute surplus votes the |ast parcel of ball ot
papers nust have a new (reduced) transfer value. This
fractional transfer value is calculated as foll ows:
Transfer Val ue= Sur pl us Vot es

Nurmber of ball ot papers in the |ast parce

(truncate to four decinal)

After each count, the total number of votes counted to
each continui ng candi-date is recal cul ated. Any continuing
candi dat e who has reached the quota is declared el ected and
does not continue in the scrutiny.
The next count
When nore than one candidate is elected with a surplus,
each surplus is redistributed in order of election as
separate counts.
Once all surpluses have been distributed, the candidate
with the fewest total votes is declared excluded, w thdrawn
fromthe scrutiny and all of his/her ballot papers are
redi stributed to continui ng candi dates.
Excl uded candi dat es
The exclusion of a candi date can take nmany counts to
conpl et e.
When a candi date is excluded, ballot papers are
redistributed in the order, and at the same transfer val ue,
they were received by the excluded candidate. Each parcel of
bal | ot papers is distributed as a new count.
After each count, each continuing candidate' s tota
nunber of votes is recal cul ated. Were a continuing
candi dat e reaches the quota, he/sheis declared el ected and
withdrawn fromthe scrutiny before the next count comences.
Once the exclusion is conplete, distribute the surplus
of any candi date(s) el ected during the exclusion(in order
of election). O herw se exclude the continuing candidate
with the fewest total nunber of votes.
VWhen does a Hare-C ark scrutiny stop?

The process of distributing surplus votes fromelected
candi dat es and excluding the candidate with the fewest votes
continues until all vacancies are filled.

In the case of the Tasmani an House of Assenbly, the
scrutiny stops as soon as five candi dates are declared
el ect ed.

Proportional Representations:

El ection of an al derman of a county council or a Mayor
depends upon the Statute governing the field. Section 14
(1) & (2) of the Local Governnment (M scellaneous and
Previ ous Act, 1953) by way of exanple |ays down the
procedure for an al derman of a county council had been laid
down thus:

"Every person entitled to vote may vote
for any number of persons, not exceeding
the nunber of vacancies to be filled, by
signing and delivering at the neeting to
the persons presiding thereat a voting
paper containing the full nanmes and

pl aces of residence and descriptions of
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the persons for whom he votes.

The procedure of declaring the result of
an al dermanic election was altered by
section 14 of the Local Governnent

(M scel | aneous Provisions) Act, 1953,
fornerly all the voting papers had to be
read out in full but the new procedure
is as foll ows.

The person presiding must ascertain
the votes given to each person and in
the m nutes of the neeting there nust be
i ncl uded the full nanes, residences and
descriptions of the persons to whom
votes were given and the names of the
persons by whomthe votes were given.

In the case of equality of votes,
the person presiding at the neeting,
whet her or not-entitled to vote in the
first instance, shall have a casting
vote. This includes the chairman, even
t hough an al der man.

As many persons as there are
vacancies to be filled, being the
persons who have the greatest number of
votes, shall be declared by the person
presiding at the neeting to be
el ected. "

(See Local Government El ections by
Schofield, Fourth edition)

It is interesting to note that the proportiona
representation doctrine in some jurisdiction has been
declared ultra vires by the Anmerican Courts. [In 123
Ameri can Law Reports (1939), page 235, it is stated

"El ections, Section 35 \026 proportiona
representation- constitutionality.

Provi si ons of proposed | egislation for
establ i shment of system of proportiona
representati on (known as Hare system
for electing nine menbers of city
council, which in effect allows to the
el ector only one effective vote for only
one council man are repugnant to the
constitutional provisions guaranteeing
right of citizens under conditions of
qualification specified therein to vote
in the election of all civil officers

and on all questions in all legally
organi sed town, ward, or district
nmeetings. "

At page 252 of the said book, by way of Annotation
is stated:

"I ntroduction
Thi s annotation supplenents that in

it
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110 ALR 1521.

The Mechanics of the Hare System which
appears to be the only system of
proportional representation which has
cone before the courts of |ast resort of
this country up to the present tine, are
outlined in the original annotation in
110 ALR on pp. 1521 and 1522, and readers
interested in the details of the systens
are referred to the pages cited.

Constitutionality-proportiona
representation.

(Suppl enenting annotation in 110 ALR
1522)

Prior to the decision s in OPINION TO
THE GOVERNOR (R.1.) (reported herew th)
ante, 235, the courts were apparently
evenly divided on the question of
constitutionality of statutes naking
provi sions for proportiona
representation in elections: As will be
observed, the Supreme Court of Rhode
Island in that case di'stinguished the
New Yor k deci si on upholding the validity
of the statute and took the view that
the Hare System of proportiona
representation, which the |egislature
was seeking to incorporate into an
amendment to the charter of the Cty of
Provi dence, was violative of a section
of the state Constitution providing that
citizens neeting certain residence
qualifications should "have a right to
vote in the elections of all civi
officers and on all questions in al

| egal | y organized town, ward or district
nmeetings. "

The position taken by the new York Court
of Appeals in Johnson v. New York
(1937) 274 N. Y. 411, 9 NE. (2d) 30, 110
ALR 1502, the case to which the origina
annotation is appended, that there is
nothing in the provisions of the New
York Constitution relating to el ections
whi ch render invalid the proportiona
representati on nethod of electing
nmuni ci pal officials was reaffirned in
Johnson v. Etkin (1938) 279 N. V.1, 17
N.E. (2d) 401, in connection with a
proposed change of the charter of the
City of Schenectady which introduced the
proportional representation systemto
that nmunicipality. The primary
controversy in this case, however,

revol ved around the power of a
muni ci pal ity which had adopted a plan of
government of fered under the Optiona
City Governnment Law to amend its charter
within a certain tine after the adoption
of such plan by neans of a |local |aw
adopt ed under the Hone Rul e Amendnent to
the Constitution, or by proper steps
taken under the City Home Rule Law.
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In Section 273 of Anerican Jurisprudence 2d, it is
st at ed:

"The expression "proportiona
representation" is a generic term and
applies to different systens of voting
which, while simlar to each other in
essentials, vary considerably in detail
One system comonly known as the single
transferable vote or "Hare systeni, is
usual ly applied to the election of a

| egi sl ative board of body. Under this
system candi dates are not el ected by
their obtaining a majority or plurality
of the votes cast, but by their
obtaining a quota of a desighated nunber
of votes or a certain proportion of the
entire vote in which electors are
permtted to express second, third, or
additi onal choices. So that an elector
woul d not' waste his vote, if the

candi dat e for whom he has expressed his
first choice does not need his vote, the
surplus votes are distributed in
accordance with the indicated second
choi ces anpbng candi dat es whose quot as
have not been filled.” If enough

candi dates are not elected by this
process, the candidate with the small est
nunber of first choices is then dropped
and his votes are distributed inthe
sanme way. This process of elinnation
goes on until enough candi dat es have
filled their quotas or until the
successive elimnations have left no
nore than enough to fill the vacant
positions. This system of voting has
been upheld in some jurisdictions

agai nst constitutional objections. But
in others it has been held to contravene
constitutional provisions relating to
the right of suffrage. For exanmple, it
has been held that by allow ng only one
effect vote for one officer in an

el ection of several such officers,
proportional representation is repughant
to a constitutional provisions
guaranteeing qualified citizens the
right to vote in the election of al

civil officers and on all questions in
all legally organised town, ward, or
district meetings.

How t he Courts should read the system

Al t hough Hare system of proportional representation has
been nade applicable in the instant case, the Court has to
bear in mnd that only one candidate is required to be
el ected whereafter only a District Panchayat woul d be
constituted. The schenme of the Constitution and the statute
is not that in case of persons securing equal votes, a re-
el ection shall be held which may also yield simlar result.
Experi ences show that even after hol ding repeated el ections,
the sane probl em of two candi dates securing same nunber of
votes may be felt as a result whereof constitution of a
Di strict Panchayat would become a difficult task. The
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nmechanismto elect a Chairman is a delicate task.

The provisions made in the Rules provide for different
nmet hods to be adopted at different stages. Securing of the
guota may be necessary at one stage but may not be so
necessary at a subsequent stage to which we would advert to
alittle later.

PRI NCI PLES OF | NTERPRETATI ON

It is now well-settled that object of the Act nust be
given effect to. The object of the Act being to elect an
Adhyaksha, constructions of the rules should be made in such
a manner which woul d not negate the sane. An interpretation
of the rules which would lead to el ection of one of the
candi dat es shoul d be adhered to and for that purpose, if
necessary, the doctrine of purposive construction may be
taken recourse to.

It istritethat for the purpose of interpretation a
statute i's to be read in its entirety and all efforts nust
be made to give effect to the statutory schene. [ See High
Court of CGujarat & Anr. Vs. Qujarat Kishan Mazdoor Panchayat
& Ors. [JT 2003 (3) SC 50], Indian Handicrafts Enporium and
O hers vs. Union of India and Gthers [(2003) 7 SCC 589],
Ameer Tradi ng Corporation Ltd. vs. Shapoorji Data Processing
Ltd. [JT 2003 (9) SC /109 = 2003 (9) SCALE 713], Ashok Leyl and
Vs. State of Tami | Nadu and Anr. [2004 (1) SCALE 224], State
of West Bengal and Ors. Vs. Sujit Kumar Rana [2004 (1) SCALE
641], Deepal G rishbhai Soni & O's. Vs. United India
| nsurance Co. Ltd. Baroda [2004 (3) SCALE 546] and
Secretary, Departnent of Excise & Commrercial Taxes and
QO hers Vs. Sun Bright Marketing (P) Ltd., Chhattisgarh and
Anot her [(2004) 3 SCC 185].

The obj ect underlying the statute is required to be
given effect to by applying the principles of purposive
construction.

Francis Bennion in his treatise 'Statutory
Interpretation’ at page 810 descri bed purposive construction
in the followi ng manner: -

"A purposive construction of an
enactnment is one which gives effect to the
| egi sl ative purpose by \026

(a) following the literal neaning of the
enact ment where that meaning is in accordance
with the | egislative purpose (in this Code
call ed a purposive-and-literal construction),
or

(b) applying a strai ned nmeani ng where
the literal meaning is not in accordance with
the legislative purpose (in the Code called a
pur posi ve- and-strai ned construction)."

Hol di ng of elections in a District Panchayat is
mandatory. The right to contest an el ection although flows
froma statute and regul ated thereby, it would not be
correct to contend that a strict construction of the
statutory provisions is called for.

The principle of literal interpretation to the
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provi sions of the rules and procedures |aid down therein
cannot be applied for nore than one reason

A statute rmust be construed having regard to the

legislative intent. 1t has to be neaningful. A construction
which | eads to mani fest absurdity nust not be preferred to a
construction which would fulfill the object and purport of

the legislative intent.

The question as to when there can be a tie between two
candi dates | eading to a deadl ock nust be judged on the fact
situation obtaining in a particular case. |If by a process
of interpretation such consequences can be avoi ded, the sane
shoul d be preferred to application of any other principle of
interpretation of statute.

It nust also be borne in mind that elector’s votes are
not to be wasted. The possibility of a tie would be very
high if strict interpretation of the rule is resorted to.
For proper construction of a statute the Courts nust al so
take into consideration the social mlieau. The courts
cannot ignore that local, caste and political affinity play
a mpjor role in our electoral system

It is furthernmore that unreasonable result or result
whi ch create uncertainty has to be eschewed.

In Mahadeo G| MIls and Qthers Vs. Sub-Divisiona
Magi strate Araria and Others [ALR 1978 Patna 86], it was
hel d:
"It was stated in this way by Parke B.
"It is a very useful rule, in the
construction of a statute, to adhere to
the ordi nary neaning of the words used,
and to the grammatical construction,
unless that is at variance with the
intention of the legislature, to be
collected fromthe statute itself, or
| eads to any nanifest absurdity or
repugnance, in which case the |anguage
may be varied or nodified, so as to
avoi d such inconveni ence, but no
further.” "If’', said Brett L.J. 'the
i nconveni ence is not only great, but
what | may call an absurd inconvenience,
by reading an enactnment in its ordinary
sense, whereas if you read it in a
manner in which it is capable though not
its ordinary sense, there would not be
any inconvenience at all, there would be
reason why you should not read it
according to its ordinary granmatica
meani ng. "

Even a construction which woul d nake the provisions
nore effective and workabl e nust be adopted and to see if it
is possible to be done without doing too nmuch viol ence of
the | anguage used.

Every cl ause of a section should be construed with
reference to the context and other clauses thereof so that
the construction to be put on a particular provision nmakes a
consi stent enactnent of the whole statute.

This would be nore so if literal construction of a
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particul ar clause |eads to nmanifestly absurdity or anomal ous
results which could not have been intended by the
Legislature. "An intention to produce an unreasonabl e
result", said Danckwerts, L.J., in Artenmiou v. Procopiou [
1966 1 B 878] " is not to be inputed to a statute if there
some ot her construction avail able". \Were to apply words
literally would "defeat the obvious intention of the

| egi sl ati on and produce a wholly unreasonable result: we
must "do sonme violence to the words" and so achi eve that
obvious intention and produce a rational construction

HOW SHOULD WE | NTERPRET?

Interpretation of a provision as regard el ectora
process framed to nake certain conditions requires
construction of principles having regard to the backdrop
t her eof .

Hare Principle was nade applicabl e when a | arge nunber
of posts were required to be filled up. The authorities
avail abl e-as regards the applicability of said principle,
sone of which are noticed hereinbefore do not suggest that
the said principles are applied in a case where the number
of voters are limted and only one post is to be filled up
It al so appears that the Legislatures of different countries
had | aid down different procedures for hol ding el ection
whi ch necessarily woul d depend upon the need of the
el ectoral college.  The court cannot al so ignore the fact
that questions have been raised as regards the suitability
of the said process in election involving illiterate nmasses.
In sone jurisdictions, as noticed, the Hare principle has
al so been decl ared unconstitutional

A continui ng candi date has been defined to mean not
el ected and not excluded fromthe poll at any given tine.

The expression "at any given time", in our opinion, should
nmean at all point of tines which in turn would nean that
till that time when the results can be declared.  ause

(3), of course, provides for a mninmm quota but
applicability thereof should not be stretched to all stages
of election. dause (4) as such does not speak of quota.

It speaks of declaration of a candi date who gets | arger
nunber of first preference votes than the other and in case
both get equal number of first preference votes, one

candi date has to be excluded on whomthe lot falls andthe
other candidate is required to be el ected.

By clause (5) two different situations have been taken
care of

(1) If at the end of the first or any subsequent
round, the total number of votes credited is

equal to or greater than the quota and

(ii) VWen there is only one continuing candi date
that candidate is declared el ected.

It is not conjunctive but disjunctive. A continuing
candi date may, therefore, also be elected who m ght not be
credited equal to or greater number of votes than the quota.
Cl ause (6) provides for the fornmula as to how an excl usi on
can take pl ace.

Sub-cl auses (a), (b) and (c) of O ause (6) are
di sjunctive although the expression 'and’ has been used.
Cl ause (6) again provides for exclusion by application of
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di fferent formul ae which woul d appear fromthe subsequent
par agraph which is as follows:

"1f, when a candidate has to be

excl uded under clause (a) above, two or
nor e candi dates have been credited with
t he sane nunber of votes and stand

| owest on the poll, exclude that

candi date who had secured the | owest
nunber of first preference votes, and if
that nunber also was the sane in the
case of two or nore candi dates, decide
by | ot which of them shall be

excl uded. "

Sub C ause(a) of clause 6 does not speak of a quota.
Thus, when a candi date has to be excluded who up to that
stage has been credited with the | owest number of votes, two
or nore candi dates m ght have been credited with the sane
nunber of votes and they may stand |owest on the poll then
one of the candidates has to be excluded who had secured the
| owest nunber of first preference votes. Only in the event,
the first preference votes secured by both the candi dates
are the same then and then only the deternination by the | ot
has to be taken for the purpose of exclusion.

The illustration appended to the rul es does not
envi sage such situation. [Illustration although are of
rel evance and have sone value inthe construction of the
text of the sections but they cannot have the effect of
nodi fyi ng the | anguage of the statute and they cannot either
curtail or expand the anbit of the statute.

I n Shanbhu Nath Mehra Vs. The State of Ajmer [AIR 1956
SC 404], the |l aw has been stated in the follow ng terns:

"13. W recognise that an illustration
does not exhaust the full content of the
section which it illustrate but equally

it can neither curtail nor expand its
anmbit; and if know edge of certain facts
is as nmuch available to the prosecution
should it choose exercise due diligence,
as to the accused, the facts cannot be
said to be especially" within the

know edge of the accused.

This is a section which nmust be
considered in a conmon sense way; and

t he bal ance of conveni ence and the

di sproportion of |abour that woul d be

i nvol ved in finding out and proving
certain facts bal anced agai nst the
triviality of the issue at stake and the
ease with which the accused coul d prove
them are all matters that nust be taken
i nto consideration. The section cannot
be used to underm ne the well
established rule of law that save in a
very exceptional class of case, the
burden is on the prosecution and never
shifts."
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Rules, if given the aforenentioned neaning, in our
opi nion, woul d subserve the object of the Act and, thus,
woul d fulfil the constitutional and statutory scheme. In
the end, the result for which an election is held nust be
achi eved.

APPLI CATI ON OF THE RULE:
In University of Poona (supra) a 3-Judge Bench of this
Court hel d:

"11. Election by Proportiona
representati on by neans of a single
transferable vote by ballot is often
descri bed as the Hare system of
proportional representation naned after
the English Political reformer Thomas
Hare. This systemof election is based
on a quota determ ned by the follow ng
formula. The total votes cast is divided
by the nunber of seats to be filled plus
one, and one is added to the quotient.

If 100,000 votes are cast and 4 seats
are to be filled, divide by 5 to get a
guoti ent of 20,000, thenadd 1 to get
20,001, which is the quota. A candidate
receiving the quota of first-choice of
votes is elected. Under this system

el ectors express first second; third or
addi ti onal choi ces according to the
nunber of candi dates. An el ector does
not waste his vote. |If the candidate for
whom he has expressed his choice, does
not need his vote, the surplus votes are
distributed in accordance with the

i ndi cated second choi ces anobng

candi dat es whose quotas have not been
filled. If enough candi dates are not

el ected by this process the candidate
with the small est nunber of choices is
then excluded and his votes are
distributed in the same way. This
process of exclusion or elimnation goes
on until enough candi dates have filled
their quotas or until the successive
elimnation’ s have left no nore than
enough to fill the vacancies."

(Underlining is ours for enphasis)

Under the system voters are required to express First,
Second, Third or additional choices according to the nunber
of candidates. |If the candidate, for whoma voter has
expressed his choice, does not need his vote, the surplus
votes are distributed as per the second choice. Only when
enough candi dates are elected by this process, the candidate
with the smallest nunber of choice is elinnated and his
votes are distributed in the sane way for the next round.

Uni versity of Poona (supra) states that the process of
elimnation nust go on. This decision is an authority for
two propositions (i) the process of exclusion or elimnation
goes on until enough candidates fill their quota, (ii) unti
the successive elimnations | eave behind one conti nuing
candi date, which woul d be enough to fill vacancy.
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In Uresh Sharma Vs. State El ection Conmi ssioner, WP.
No. 1021 (M B) of 2003 disposed of on 14th Novenber, 2003,
one of us (Kapadia, J.) held:

"W have given the facts of Poona

Uni versity case (supra) for two reasons.
Firstly, it indicates the nanner in

whi ch votes shoul d be counted under the
system of Proportional Representation by
nmeans of single transferable vote by
ball ot. The case of Poona University
(supra) was a case of counting of votes
where one seat was to be filled
Secondl y, the above facts in the case of
Poona University (supra) show that
difficulties in declaring results
normal ly arise in cases where two or
nore continui ng candi dates secure equa
nunber of 'votes. However, in our case,
that is notthe position. The judgnent
of the Suprene Court in Poona
University's case (supra) is relied upon
by us because it explains the meaning of
the words "El ection by Proportiona
Representati on by neans of single
transferable vote by ballot." It also

i ndi cates that under the system of
Proportional Representation by neans of
single transferable vote by ballot, the
i dea of Quota and the rul e of
Elimnation are in-built. The judgnent
of the Suprene Court in Poona
University’'s case (supra) further shows
that the rule of Elimnination should be
continuously applied till the candi dates
fill their quota or until successive

el i mnations | eave behi nd one conti nui ng
candi dat e, whi ch woul d be enough to fil

t he vacancy. "

It may be true that in that case there was no question
of tie and in that view of the matter it was observed:

"The object is to see that votes do not
get wasted. It is inportant to note
that under the above system votes woul d
not get wasted because the transferred
votes, which are carried forward from
first count to the second count and so
on, are added to the original votes.
However, in case of tie, there night be
a dead-lock. In our case, there is no
such tie. Therefore, the Returning
Oficer was required to go down the
line, try to ascertain whether any

candi date fills the quota or apply the
rul e of Successive Elimnation till one
candi date remains to fill-in one
vacancy. W may clarify that if there
were two vacancies and if by rule of

El i mi nati on two candi dates woul d renain,
then they could be declared el ected even
if there was no quota."
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Despite the sane the Court enphasized the need to see
that by rule of elinmnation, the left over candidates in the
fray are enough to fill vacanci es observing:

"It ensures results of an el ection

The said system does not only rely upon
guota. It also provides for an
alternative. This alternative

contenpl ates rule of Elimnination by

whi ch the remnai ning candi dates woul d be
sufficient to fill the vacancies.
Secondly, it is inportant to note that
el ections under this systemis by
Proportional Representation by neans of
single transferable vote by ballot."

We nmay notice that a Special Leave Petition against the
sai d deci'sion of the High Court in Sagar Singh Vs. Uresh
Sharma & Ors. (SLP(C) No. 22672/2003) has been di sm ssed by
this Court by an order dated 12.12.2003.

In Jaidrath Singh (supra) this Court did not have the
occasi on to consider these aspects of the matter. The
deci si on does not contain detail ed reasons. - The principles
of literal interpretation was applied therein wthout
noti ci ng the consequence therefor.

It is interesting to note that the impugned judgnent
was delivered by Ghildiyal, J. on 30th Septenber, 2003
wherein he relied upon Jaidrath Singh (supra). He'is also a
party to the decision in Uresh Sharna (supra) which was
del i vered on 14th Novenber, 2003. W have noticed
her ei nbefore that the Division Bench in Uresh Sharma (supra)
has dealt with the | egal position nore el aborately wherein
enphasi s has been laid on the decision of University of
Poona (supra).

Furt hernore, the decision of University of Poona
(supra) having been rendered by a 3-Judge Bench shoul d be
favoured in preference to the decision of Jaidrath Singh
(supra) which has been rendered by 2-Judge Bench

There is no detail ed exam nation of the principles and
the constitutional scheme in the said judgnent although
Uni versity of Poona (supra) had been referred to but the
rati o of that decision had not been appli ed.

WHETHER THE ELECTI ON PETI TI ON | S MAI NTAI NABLE

At the first flush it may appear that the el ection
petition was not maintainable as no result in the election
had been declared. The provisions of Rules 33 and 34 nust
be interpreted having regard to the maxi m’'ubi jus ibi
remedi umi . An election dispute would be adjudi cated upon by
the election tribunal specially constituted for that
purpose. A candidate may, having regard to the fact
situation obtaining therein nmake a prayer that he hinself or
any other candi date has been duly elected in the said case.
Once he nmakes out a case of being entitled to obtain the
af orenmenti oned decl aration, it goes w thout saying that he
has a right to question the order of the Returning O ficer
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in terms whereof he was not declared elected. A fortiorar
he has also a right to question the correctness of the order
of the Returning Oficer as a result whereof he had not been
declared elected. An election petition, therefore, would be
nmai nt ai nabl e.

CONCLUSI ON

We are, therefore, of the opinion that the H gh Court
commtted an error in interpreting the statutory provisions
| ayi ng down procedures for declaration of result on the

el ecti on of Adhyaksha Panchayat at district |evel. Applying
the law as we have interpreted, the appellant should have
been decl ared el ect ed.

For the reasons aforenentioned, we are of the opinion
that in the instant case the appellant herein had received
the hi ghest nunber of first preference votes and in that
view of . the matter he shoul d have been decl ared el ect ed.

The appeal is allowed.




