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IN THE HIGH COURT OF KARNATAKA
AT BANGALORE

Dated this the 31 day of March, 2006

BEFORE:

Ry

THE HON'BLE MR JUSTICE D V SHYLENDRA KUMAR

Wit Petition No 30717 of 2004 (LB-ELE]

Between:

H

5

IBRAHIM SAB IMAM SAB MULLA
AGE.54 YEARS - ‘ -
MEMBER TOWN PANCHAYAT
KUSTAGI, KOPPAL DISTRICT

MOHAMMAD BEGUM
W/O.NIZAMUDDIN KUSTAGI
AGE.25 YEARS '
MEMBER, TOWN FANCHAYAT

KUSTAGI, KOPPAL DIST ... PETITIONERS

(By M/s Neelakanth R M & Shivanand D S, Advs.)

THE STATE OF KARNATAKA
REP BY ITS SECRETARY

TO THE URBAN DEVELOPMENT
M.S.BULLDING,
BANGALORE-1

THE COMMISSIONER

KARNATAKA STATE

ELECTION COMMISSION

KARNTAKA STATE CO.OP FEDERATION
BUILDING, CUNNINGHAM ROAD
BANGALORE

THE CHIEF-OFFICER
TOWN PANCHAYAT
TALULK KOPPAL
KUSTAGI
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4  THE TAHSILDAR AND
THE RETURNING -
OFFICER, KUSTAGI TALUK

KOPPAL DISTRICT

5. GANGADHARA SWAMI
S/ 0 KARABASAIAH SWAMI
HIREMATH, AGE 32 YEARS
- QCC: MEMBER, TOWN PANCHAYAY
~-KUSTAGI, KOPPAL DIST ... RESPONDENTS

{Ms A R Sharadamba, HCGP for R-1 & 4;
€ri K Phanindra, Adv. for R-2; Sri Javid Hussain, Adv.
for R-3; & Sri VT Raya Reddy, Adv., for R-5

This writ petition is filed under Articles 226 and 227
of the Constitution of India, [originally numbered as WP
Nos 30717 & 30823 of 2004; number retained - WP No

- 30717 of 2004; number deleted 30823 of 2004] praying to

quash the notification dt. 12-7-2004 in respect of Kustagi Town
Panchayath issued by first respondent as per Annexure-C and
etc,

This petition coming on for orders, this day, the
Court made the following:-

ORDER

This writ petition, which should have been disposed of

. along with the order passed by this court on 6-8-2004, when

an application was filed by a party who came on record by way

of impleadment, for vacating the earlier interimn order of stay
that had been granted by this court on 29-7-2004, has
nevertheless been retained on the board in this court, as the
circumstance indicated that the petitioners, if not both at least

the first petitioner who has sworn to an aftidavit in support of

 the petition averments, had caused not only production of a

d
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false or forged certificate on the basis of which an interim order
has been obtained, but had also Sworn to an affidavit aﬁirming‘
that such copy was a true copy original. The order dated
6-8-2004 gives the facfs and circumstance, which reads as
under: |

LA.Il7 04 for impleading is an application filed
by a siiting member of the Kustagi Town
Panchayat, praying for being added as a party-
respondent to this writ petition. The applicand
seeks to come on record for the purpose of pointing
out the correct and factual position insofar as it
relates to the ear-marked post of President in the
Panchayat for the past three periods. Smt,
Akkamahadevi, learned Counsel for the applicant
submits that the petitioners by misrepresenting
Jacts has sought for and obtained an interim order
staying the election to the post of the President,
which had not been reserved in favour of any
category in terms of the notification dated
12.7.2004. | '

2. The applicant has sufficient locus to come
on record and to participate in the proceeding, hence
LA.Il/ 04 for impleading is allowed. FPetitioners are
directed to amend the cause-title.

3. LA/ 04 for vacating the interim order is
an app!ication filed by the impleaded person
praying for impleadment in. the present proceedings
and is seeking for uacatmg the interim order dated
29.7.2009.

4. This Court by an order dated 29.7.2004.
had granted the interim order staying further action
pursuant to the nofification dated 12.7.04 insofar as
it related to the post of President in Kustagi Toun
Panchayat is concerned, for the reason that the
notification as provided now, which provides for an .
opportunity to a candidate from general calegory to
contest to the post of President is detriment to the .
persons belonging to the backward dass in whose
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Javaour reservation is provided lo the extent of 1 /3'.'i _
in terms of the provisions of Section 192 2{A) of the
Act. The interim order was granted on the premise

~ that the backward classes had not been provided

an opportunity during the last three elections and
even now there is no opportunity provided to them
in terms of the present nofification. -

5.  Leammed Counsel appearing for the
applicant points out that the information and data
that had been placed by the petitioners irt the above
writ potition fo indioate tho pallorm in whioh tho
elections are held is incorrect that the post of
President had been reserved in favour of a person
belonging to backward class - B category in the very
first term of elections during the year 1996 and as
such not providing reservation in favour

‘backward classes in the present election, which is

the 4t term in the series is not in violation of the
provisions of Section 142 2(A)} of the Act.

6. Sri. Narayan, learned HCGP, for the State
Government also affirms this factual position.
Learned HCGP submits that for the first term
election was held in the year 1996, elections 1o the
post of President had been ear marked in favour of
backward classes - B category. If that is the

- factual position the present notification dated

12.7.2004, insofar as il relates to the post of
President in the Kustagi Town Panchayat does not
suffer from violation of the provisions under Section
142 2(A) of the Act. In the dircumstancss, there is
no justification to continue the interim order dated
29.7.2004. It is accordingly vacated.

7. Petitioner having mis-used the process of
this Court by placing incorrect facis has to be dealt
with accordingly.

8. Learned HCGP and leamed Counsel for the
impleaded respondent/ applicant points out that the

. Chief Officer, Kustagi Town Panchayat has infact

issued a false certificate based on which the
petitioner could obtain such interim order. Learned
HCGP is directed to cause an enquiry inio
dgrcumstances under which the Chief Officer could
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have issued such ant mcorrect cemﬁcate in favour cy‘
the petztzoner

List this writ petition along with
W.P.No.29636/2004. -

Hand delivery of this order is permitted.

2.,  There were attempts on the part of the petitioners to have
that order recalled, but failed and ultimately on 20-1-2005 this
court passed the following prder:

Sri. Shivanand, learmed coounsel for the
petitioners, Sri. Rayaraddi, learned counsel for the
St respondent and other leamed ocounsel
appearing for the parties in this writ petition, have
been heard on the question of initiating appropriate
proceedings againsi the petitioners, whe, prima
facie it appears to have committed an offence
punishable under. Section 193 of IPC for having
sworn o a false affidavit and for fabncatmg faJse

. evidence.

2, Sri. Rayareddi, learned counsel for the 5
respondent, submits that if the court is prima facie
satisfied of the commission of the offence under
Sections 191 and 192 of IPC, which is punishable
under Section 192 and Section 193 IPC, action as
contemplated under these sections are aftracted
and in such an event, further action and procedure
as contemplated under Sections 195 and 340
Cr.P.C. is required 1o be followed.

3. The court is of the oﬁniori that it is eapedient
in the inlerest of justice that a preliminary enquiry
should be held in this regard before this court and

record any finding to pursue further action either
for forwarding a complaint in writing lo the
Jurisdictional Magisirage after obtlaining necessary
undertaking and security from the persons or
appearance before the Magistrale or to initiale
contempt proceedings against the petitioners. -
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1. Petitioners though had been directed earlier
to be present in person have not cared lo appear so
far. ‘therefore, petitioners are hereby specifically
directed to appear before the court on 4.2,2005 ai

- 10.30 a.m. failing which warrants will have to be

issued in their names to secure their presence
before the court.

5. Sri. Shivanand, learned counsel for the
petitioner, seeks two weeks tlime {0 Ilake
instructions and to assist the oourt in taking
allornadive adlion againet the potitionere under
contempt juriscﬂafon if it is found to be more
appmpnate in the present situation.

6. Call on 4.2.2005.

7. Registry to issue a copy of this order to the
learned counsel appearing for the petitioners in
these writ petitions.

The matter was further examined in the hght of the

sﬂbéeqtmnt developments as on 22-8-2005 and it was ordered

as under:

First petitioner, second petitioner and the
third respondent (S M Rafiq) are present in person.
Parties are represented by their respective counsel.

2 The matter has come up jfor further orders
only for deciding the question as to whether il is
necessary 1o direct launching of  prosecution as
against the petitioners for having produced a
concocted document before this court to support the
averments made by the petitioners and the first
petitioner having sworn to an qffidavit indicating
that the copies of the documents produced along
with the writ petition are true copies of the
originals. The petitioners though had obtained an
order of stay on the sirength of such document i.e.
Annexure-B, indicating the pattern of reservation of
the posts of Adhyaksha and Upadhyalcsha n
respect of the earlier three elections 1o these posts



COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH CO/

7
i.e. two parts of 1996 to 2001 and the first part of
2003, it is turned out that the informatiorn as
contained in Annexure-B with reference to the
pattern of reservation for the first pari of 1996 is

incorrect and # was for such reason that an
application filed by the present fifth respondent,

- who was soughi to be impieaded as a respondent
. arnd who had also moved an apphcaﬁon for
" “vacating the inferim order of stay and in terms of

“the order dated 6-8-2004 the interim order of stay

was vacated and the High Court Governmend
Fleader was directed 10 cause an enquiry into the

circumstances under which the third respondent

Chief Officer is said 1o have issued such an
incorrect certificate in favour of the petitioners.

3. Thereafter, the third respondent had filed

“statement of objections -emphatically asserting that
 he had never issued any such. letter or copy of the

same; that the signature cordained therein is also
not his signature and that there were certain
discrepancies in the copy of the document as
produced by the petitioners vide Annexure-B to the
writ petition, such as the letterhead being not the
actual one that was being used by the Panchayat
at the relevant point of time; that the seal was also

" niot of the Panchayat and that it did not bear any
date and the very fact that at the top of it indicated
- as one addressed to the Pattana Panchayat

Karyalaya, Kushiagi, Koppal districi, which
showed the artifidal nature of the same, as the
Chief Officer of the very Panchayat could not have
addressed it to the office of the panchayat etc.

4. However, a rejoinder was filed by the first

- petitioner aeserting that the first petitioner had

approached the third respondent for fumishing of
information as regards the reservation for the post
of Adhyaksha during the previous occasions,
before filing the writ petition; that the third
respondent had, in response to such requesi,
asked him to come to collect the information after
wo days; that the third respondent when
contacted again after two days had given the
document at Annexure-B 1o the first petitioner from

" a file which was available at the office of third
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respondent and the petitioners, after obtaining the
same had produced it before this coourt as
Annexure-B to the petition while ﬁlmg the umt

pehtlon.

5. s Shivanand, leamed counsel for the
petitioners submits that it was only on the oral

request of the first petitioner and not on an

application filed by the first petitioner that the third
respondent had obliged the first petitioner.
Learned counsel for the petitioners also submils
that tne oontents of Annexure-B are 10 a
considerable extent correct version and that it is

- only in respect of the reservation for the first part of

1996 which is indicated 10 be incorfect, as in lerms

 of the government no!iﬁoanm for the relevant

period the reservafion was in favour of a person

belonging to BCB, but on facts even the version as

indicated in Annexure-B may be taken as correct
version, as though the post of Adhyaksha it had
- been_reserved for a person belonging to BCA,
f .

reservation had not been provided to a candidate
belonging to BCA at all and such reservation
should have been provided for.

6.  Sri Javid Hussain, leamed counsel for the
third: respondent points out that when this is a
circumstance in favour of the third respondent to

support the stand that the third respondent had

never issued such a copy; thai the peftitioner had
not made any such request to the third respondent
and if at all the third respondent should have
issued such a document, it could have reflected the
version as in the records and not as contained in
Annexure-B, wh:dufatallombecharadenzedas
a lay person’s understanding of the reservation,
the Chief Qﬂioer who is well conversant with the
records and issue of such certificates, would not

have commuited such a mustake or issue a copy of
the letter which did not reﬂea the con'ect state of

ajfmrsmt}wreoordseta

y the postitself had come to be occupied by
- person belonging to General Category and not by
" a person belonging to BCB category.  Learned
munselfor the petitioners also submits that whai
_ the wnit pefitioner had contended was that the

e
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ultimately filed betore this court and the same has also been

examined.

7. While . the petitioners and the third
respondent adhere to their respective stands, it is

quite clear that one of the two is not coming out

eithe_r with correct version or with the truth,

- 8. Learned ocounsel jbr the parties submit that

the Tahsildar had in fact initialed an enquiry jor
ascertaining as to whether the copy of Annexure-B
was ever issued and as 1o whether it did contain
the signature of the third respondent or any other
person should have issued i by forging the
signature elc.; that such enquiry was discontinued
as the matter had been taken up by this court on
this aspect of the matter for verification etc, and
even now the Tahsildar can be directed to complete
the enquiry, that the Tahsildar had already
recorded the statement of the third respondent and
other officials working in the office of the Pattana
Panchayat, Kusthagi.

9. In the drwms_tances, the fourth respondert
Tahsildar is direcled to complete the enquiry,
which he had started earlier for ascertaining such

facts and if no such enquiry had begun to hold an

enquiry into the matier and submit a report (o this
oourt within eight weeks from the date of receipt of
a copy of this order. Registry is directed to send a
copy of this order to the fourth respondent :
Tahsildar forthwith. .

List the matter for further orders on 7-11-
2005. First petitioner and the third respondent to
be present before the court on 7-11-20085.

The report of the Tahsildar dated 5-11-2005 was:

‘this court in the order dated 14-11-2005, which reads as

under:;

In fact the mport had been further commented by
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A copy of the report submitted by the

. Tahsildar is placed before the court by the learned

Government Pleader. Leamed Governmernt Pleader

submits that the Tahsildar had by mistake filed the

report before the Registry and that the Government

Pleader has retrieved the same and is placing it
before this court.

2. Mr. Lalsingh Naik, 'I‘ahsﬂdar is aIso pnesent
before the court,

3. The report does not throw much light on the

controversy in dispute except lo say that on being

enquired by the Tahsildar, while the erstwhile.
C.E.0. as well as the staff at the office have

mainiained that the certificaie issued by the C.E.O.

is not issued by the then C.E.O. and it does not

even bear the signature; that even the letter head

used was not one which was in use at that time

though the first petitioner, on the other hand,

asserted that he had received the copy only from
the Chief Officer.

4. The repon':'s' really not useful or helpfil to
this courl in resolving the controversy.

S. - However, Sri. Sluvanami, learned counsel for
the petitioner requests the matter to be oalled on
19-12-2005 as the first petitioner is unable to be
present before the court due to ill health. |
Call on 19-12-2005.  Further, personal
presence of either the Chief O_ﬂ‘ioer or the Tahsildar
is not required.
5.  The net resuit of all these developments is that there is a
strong indication that the petitioners obviously hes pmduced
some material before this court pnmanlv for the purpose of
supporting the case of the petitioners in the writ petition and

for demonstrating the action taken by the fourth respondent-

o
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Tahsldar in providing or not providing for reservation and the

manner of filling up of posts of president and the viée-ptesident
of Kustagi town pan_chaygt was not _in accordance with law,
was a material which is not borne on record; that though it was
produced as an annexure/exhibit {Annexure-B] to the writ
petitibn, which is as an endorsement issued by the third
respondent Chief Officer; that the third respondent has
emphatically denied having ever issued such endorsement or
certificate; that he has in fact disowned his signature which is
attributed to him as his signature; that if at all it figures on the
Annexure-B, itisa forged one and is not his signature and the
certificate or endorsement as at Annexure-B had never been
trom the office of the Taluk Panchayat. Such is the report of
the Tahsildar, who had enquired not only the third respondent

but also other staff members in the office.

6. In this regard, 1 have heard at length Sri Shivanand,
learned counsel fér the petitioner, Sri Javid Hussain, leamed
counsel for the third respondent and learned Govemment
Advocates/Pleaders, who appeared from time to time
representing the Tahsildar, and also Sﬁ V T Raya Reddy,
learned counsel for the fifth respondent, who came on record
by an application for impleadment and whq was instrumentat

in demonstrating that what was produced before the court in
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terms of Annexure-B8 and on the strength of which an interim
order of stay of the election process had been obtained; was not

a genuine document.

7, The developments are of some consequence and of
concern in o far as the proceedings before this court are
concerned; that the parties and the persons seeking for relief

do come with material which is suspect, which is fabricated,

which js forged and seek for orders, interim or final, on the

basis of such concocted documents and further if they further
embolden themselves to swearing to an affidavit indicating that
such documents are either true copies or certitied copies, then
matter calls for an apprbpriate acﬁbn at least to send a right

message to such errant and irresponsible persons.

8. While this court did examine the possibility of proceeding

- against the first petitioner in contempt jurisdiction also, that

course oi" action has been given up and instead, | am of the
view that the first petitioner who is rthe one who has sworn to
the affidavit in support of the writ petition averments and also
affirmed the correctness or geniuses of the annexures produced
along with the writ pe'tiﬁoﬁ, should be proceeded against for

committing acts of not 'on;ly' producing fabricated or forged

document but also for swearing a solemn aflidavit which to-

V

-
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his knowledge would not have been correct or true. There is a
strong prima facie case for action sgainst the first petitioner in
the light of the developments as indiéated in the orders reterred
to above and after the learned counsel for the parties were
heaﬂ as part of the preliminary enquiry, as it was telt that a
report was required and examined _bctbre the action :t’or

1aunchjng f»rosecution is resorted to.

9. The outcome of this entire exercise is oﬁe leading to the
view of the existence of a strong prima facie case against the
first petitioner for having committed acts of fo_rgcxy and
perjury. The first petitioner is required to be proceeded before
a com‘pétent court of jurisdiction and ibf-sucﬁ purpose, the
Registrar General of this court is directed to forward a
complaint to the jurisdictional magistrate to be registered and
proceeded against the ﬁrsi respondent in accordance with law.
The first petitioner to appear betore the Registrar General on
12-4-2006 in person for this purpose and for further action
and to take further instructions from the Registrar General.
The Registrar General is directed to ensure necessary -
compliance in t]ns regard ibr_ ibrwarding complaint as indicated
abové and to take 'steps" for ensuring the presence .of tﬁe

petitioner before the Magistrate court on a fixed day and to

5
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obtain such undertaking or bond from the first petitioner for

such purpose.

10. Writ petition obviously does not survive any more for
consideration and is theretore dismissed as having become

infructuous.

Sd/+
Judge

*pik



