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ACT:

Conpul sory retirenent-order passed in ternms of Section
16(3) of the Al India Services (Death-cumRetirenent)
Rul es, 1958, whether in violation of Articles 311(2) of the
Constitution.

HEADNOTE

The respondent in the two appeals was conpulsorily
retired by an order dated 20-4-74 wunder Rule 16(3) of the
Al India Services (Death-cumRetirenent) Rules, 1958. The
respondent challenged the said order by filing a Wit
Petition before the Andhra Pradesh High Court. A single
Judge of that Court allowed the petition. The said decision
was affirmed by the Division Bench in appeal
Al owi ng the appeals by certificate the Court,
N

HELD: 1. An analysis of Rule 16(3) of the Al 1India
Services (Death-cum Retirement) Rules, 1958 <clearly shows
that the follow ng essential ingredients of the Rul e nust be
satisfied before an order of compul sory retiring a
Government servant is passed: (i) that the nember or the
service nmust have conpleted 30 years of qualifying service
or the age of SO years (as nodified by notification dated
16-7-1969); (ii) that the Government has an absol ute right
to retire the CGovernnent servant concerned because the word
"require” confers an wunqualified right on the Centra
Government servant; (iii) that the order nust be passed in
public interest; and (iv) that three nonths’ previous notice
in witing shall be given to the Government servant
concerned before the order is passed. [742 GH 713 A-B]

The provision gives an absolute right to the Governnent
and not nerely a discretion, and, therefore inplied it
excludes the rules of natural justice. [743 B]

2. Compul sory retirenent after the enpl oyee has put in
a sufficient nunber of years of service having qualified for
full pension is neither a punishnent nor a stigma so as to
attract the provi si ons of Article 311(2) of t he
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Constitution. In fact, after an enployee has served for 25
or 30 years and is retired on full pensionary benefits, it
cannot be said that he suffered any real prejudice. [743 C
Dl

3. The object of Rule 16(3) is to weed out the dead
wood in order to maintain a high standard of efficiency and
initiative in the State service. It is not necessary that a
good officer may continue to be efficient for all tines to
cone. It may be that there nay be sone officers who may
possess a better initiative and hi gher standard of
efficiency and if given chance the work of the Governnent
m ght show marked inprovenent. In such a case conpulsory
retirement of an officer who fulfils the conditions of Rule
16(3) is undoubtedly in public interest and is not passed by
way of punishnent. Simlarly, there may be cases of officers
who are corrupt or of doubtful integrity and who may be
considered fit for being conpulsorily retired in public
i nterest. Since
737
they have al nost reached the fag end of their career and
their retirement would A not cast any aspersion, nor does it
entail any civil consequences. O course, it my be said
that if such officers were allowed to continue they would
have drawn their salary until the usual date of retirenent.
But, this is not /‘an absolute right which can be clained by
an officer who has put in 30 years of service or attained
the age of 50 years. Rule 16(3) does nothing of the sort of
attaching stigma. [743 D-H]

4. The jurisprudential philosophy of Rule 16(3) and
other simlarly worded provisions |ike F.R “56(j) and other
rules relating to Governnent servants is noteworthy. Rule
16(3) as it stands 1is one of the facets of the doctrine of
pl easure incorporated in Article 310 of the Constitution and
is controlled only by those contingencies which are
expressly rmentioned in Article 311. |If the order of
retirement under Rule 16(3) does not attract Article 311(2),
it is manifest that no stigma of punishnent is involved. The
order is passed by the highest authority, nanely, the
Central Covernnent in the nane of the President and
expressly excludes the application of rules of “natura
justice. [744A-(C

The safety valve of public interest is the nost
powerful and the strongest safeguard agai nst any abuse or
col ourabl e exerci se of power under this Rule. Mreover, when
the Court is satisfied that the exercise of power under the
rule ampbunts to a col ourable exercise of jurisdiction or is
arbitrary or malafide, it can always be struck down. Wile
examning this aspect of the matter the Court woul d have to
act only on the affidavits, docunent s annexures,
notifications and other papers produced before it by the
parties. It cannot delve deep into the confidential or
secret records of the Governnent to fish out materials to
prove that the order is arbitrary or malafide. The court,
has, however, the undoubted power subject to any privilege
or claim that nay be nade by the State. to send for the
rel evant. confidential personal file of the Governnent
servant and peruse it for its own satisfaction w thout using
it as evidence. [744 C E

The main object of Rule 16(3) is to instil a spirit of
dedi cation and dynamismin the working of the State Services
so as to ensure purity and cleanliness in the adm nistration
which is the paranobunt need of the hour as the services are
one of the pillars of our great denocracy. Any el ement or
constituent of the service whichis found to be lax or
corrupt, inefficient or not up to the work or has outlived
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his utility has to be weeded out. Rule 16(3) provides the
net hodol ogy for achieving the object. [744 E-G

Before the Central Governnent invokes the power under
Rule 16(3), it nust take particular <care that the rule is
not used as a ruse for victimsation by getting rid of
honest and wunobliging officers in order to make way for
i ncompetent favourites of the Governnment which is bound to
| ead to serious denoralisation in the service and defeat the
| audabl e obj ect which the rule seeks to sub-serve. |If any
such case cones to the notice of the Government the officer
responsi ble for advising the Government nmust be strictly
dealt with. . [744 G H]

Conpul sory retirenent. contenplated by Rule 16(3) is
designed to infuse the administration with initiative and
activismso that it is nade poignant and piquant, specious
and subtle so as to neet the expanding needs of the nation
whi ch require explanation of "fields and pastures now'. Such
a retirenment

738
i nvol ves 'no~ stain or stigma nor does it entail any penalty
or civil —consequences. In fact the rule nerely seeks to

strike a just balance between the ternmnation of the
conpl eted career of a tired enployee and mmi ntenance of top
efficiency in the diverse activities of the adm nistration
[ 745 A-B]

An order of compul sory retirenment on one had causes no
prejudice to the Government servant-who is made to lead a
restful life enjoying full pensionary and other benefits and
on the other gives a new animation and equanimty to the
services The enployees should try to wunderstand the true
spirit behind the rule whichis not to penalise them but
amounts just to a fruitful incident of the service made in
the larger interest of the country.~ Even, if the enpl oyee
feels that he has suffered, he should  derive sufficient
sol ace and consolation fromthe fact that this is his snal
contribution to the country for every good cause clains its
martyr. [745 B-D

Shyam Lal v. State of U P, [1955] S.C R 26; T. G
Shivcharan Singh and Ors. v. The State of Haryana A l.R
1965 S.C. 280; Union of India v. Col. J. N Sinha and Anr.,
[1971] 1 SCR 791; M V. Puttabhatta v. The State of Mysore
and Anr., [1973] 1 SCR 304; State of Assam & Anr. etc. v.
Prasanta Kumar Das etc. [19731 3 S.C R 158 & 167; Tara
Singh etc. v. State of Rajasthan and Ors. [1975] 3 SCR 1002;
Mayenghaon Rahamobhan Singh v. The Conmmissioner (Adm.)
Mani pur and Ors., [1977] 1 SCR 791; applied.

Bef ore passing an order under Rule 16(3), it is not an
entry here or an entry there which has to be taken into
consideration by the Governnent but the overall. picture of
the officer during the long years of his service that he put
in has to be considered fromthe point cf view of “achieving
hi gher standards of efficiency and dedication so as to be
retained even after the officer has put in the requisite
nunber of years of service. [750 C D

Under the various rules on the subject, it is not every
adverse entry or remark that has to be comunicated to the
of ficer concerned. The superior officer may nmke certain
remarks while assessing the work and conduct of the
subordi nate officer based on his personal supervision or
contact. Some of these remarks nmay be purely innocuous or
may be connected with general reputation of honesty or
integrity that a particular officer enjoys. It will indeed
be difficult if not possible to prove by positive evidence
that a particular officer is dishonest but those who have
had the opportunity to watch the performance of the said
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officer from close quarters are in a position to know the
nature and character, not only of his performance but also
of the reputation he enjoys. Therefore on the ground of non
conmuni cati on of adverse remarks, the inmpugned orders cannot
be set aside. [748? G H, 749 A

R L. Butail v. Union of India and ors., [1971] 2 SCR
55 and union of India v. Col. J. N Sinha and Anr., [1971] 1
SCR 791; appli ed.

State of Uttar Pradesh v. Chandra Mhan Ni gam & Os.
[1978] 1 SCR 721; referred to.

Madan Mohan Prasad v. State of Bihar and Ors., [1973] 4
S.C.C 166= [1973] 1 SCR 630; distinguished.

Al that 1is necessary is that the Governnent of India,
bef ore passing an order under Rule 16(3) shoul d consider the
report of the Review Committee
739
which is based onfull and conmplete analysis of the history
of the service of A the enployee concerned. [753 F-G

In the Jinstant case, it was clearly pleaded by the
appel l ant's ill the H gh Court that the report of the Review
Conmittee was —in fact considered by the Government of |ndia
bef ore passing the inpugned order. An exam nation of the
confidential file also confirms this. [753 GH 754 A

State of U. P. v. Chandra Mohan Nigamand Ors. [1978] 1
SCR 721 and S. R/ Venkataraman v. Union of India and Anr.
[19,9] 2 SCR 202; distinguished.

Chief Security officer, Eastern Railway & Anr. v. A ay
Chandra Bagchi [1975] 2 SLR 660 (Calcutta); overrul ed.

In the instant case (a) thereis no legal error in the
i mpugned order passed by the Government of India, retiring
M. Reddy. The order is not arbitrary as coul d be seen from
the material of the record. The Governnment of I ndia acted on
the orders passed by the Hone Mnister concerned who had
consi dered the report of the Review Conmittee in its various
aspects. There is nothing to show that Reddy was victim sed
in any way. On the other hand, the history O his service
shows that he was al ways given hi's due. He was taken by the
I.P.S. and allotted the year 1952. He was pronoted to the
sel ection grade also at the proper time. The order of
suspensi on was Wi thdrawn and the departnent enquiry was
dropped and the officer was reinstated and | ater pronoted as
D.I.G These facts conpletely mlitate against the concept
of victimsation. [756 F-H, 757 A]

(b) The inpugned order is a bonafide order and does not
suffer fromany legal infirmty. [757 G

JUDGVENT:

ClVIL APPELLATE JURISDICTION. G vil Appeal Nos. 12 and
13 of 1977.

Fromthe Judgenent and order dated 17-11-1976 of the
Andhra Pradesh High Court in Wit Appeal Nos. 591-592/76.

U R Lalit R N Sachthey and Grish Chandra for the
Appellant in C. A 12/77.

M Abdul Khadar and G Narayana Rao for the Appellant
in CA 13/177.

T. S. Krishna Murthy Ilyer and A Subba Rao for the
Respondent .

The Judgrment of the Court was delivered by

FAZAL ALI, J.-These two appeals (one by the State of
Andhra Pradesh and the other by the Union of India) by
certificate are directed against a Division Bench Judgment
of the Andhra Pradesh Hi gh Court dated 17-11- 1977
confirmng the decision of a Single Judge by which an order
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passed by the Central Governnent conpulsorily retiring M E.

Reddy, respondent No. | (hereinafter referred to

740

as Reddy) fromservice in public interest was quashed in a
wit petition filed before the Hi gh Court.

The facts of the case lie within a very narrow conpass
particularly in view of the fact that we have decided not to
go into the question of nulafide alleged agai nst respondent
No. 3, M. K Brahnmanand Reddy before the H gh Court because
Reddy in a previous Wit filed in the H gh Court against the
order of suspensi on had expressly withdrawmn all the
al  egati ons against M. K. Brahmanand Reddy respondent No. 3
inthe H gh Court. W shall, however, touch the fringes of
this question so far as it directly affects the order
i mpugned passed by the Governnent of India.

Reddy started his career. in the Police Service as
Deputy Superintendent of Police in the vyear 1948. |In the
year 1958 Reddy was -appointed to the Indian Police Service
and 1952 'was the year of his allotment. On 31-7-1958 Reddy
was pronoted as Superintendent of Police in the State of
Andhra Pradesh and hel d charge of a nunber of Districts from
time to tine. Reddy was also awarded the President Police
Medal near about the 14th August, 1967, but the award of the
President Police Medal was wthheld as  Reddy was placed
under suspension by the Governnent on 11-8-1967 pending
departnental enquiry into a nunber of allegations nmade
against him It is not necessary for us to detail those
all egations which are not gernmane for the purpose of
deci di ng these appeal s.

In 1969 Reddy filed a wit petition in the Andhra
Pradesh High Court praying that the order of  suspension
passed against himdated 11-8-1967 nay be quashed as it was
passed on false allegations and at the instance of M. K
Brahmanand Reddy who was the Chief Mnister of Andhra
Pradesh at that tinme. A large nunber of Limitations in
support of the plea of malice were nade by Reddy. The wit
petition was admtted by the H gh Court which passed an
order dated 17-7-1969 staying ~all further proceedings
including the witten statenent by Reddy to the six charges
framed agai nst him by the departnent. Wen the wit canme up
for hearing before the single Judge, the State Governnent
represented to the Hgh Court that it —had decided to
wi thdraw the order of suspensi on and reinstate the
respondent No. 1, Reddy. The State Governnent accordingly
withdrew the order of suspension and directed that the
period of suspension may be treated as on duty. Thereafter
Reddy filed an application before the Hi gh Court seeking
perm ssion to wthdraw the petition as also the allegations
made in the petition against the Chief Mnister respondent
No. 3 in the High Court. The Hi gh Court accepted the
741
prayer of Reddy and allowed the petition to be w thdrawn and
passed A the follow ng order: -

"It seens that orders reinstating the petitioner
and virtually cancelling the suspension order are being

i ssued. The | earned Advocate for the petitioner

therefore desires to withdraw the wit petition. The

wit petition is therefore dismissed as withdrawn".
As a result of these devel opnents the departnenta
proceedi ngs agai nst Reddy were dropped and he was given
Sel ection Grade which appears to have been wi thhel d because
of the order of suspension passed against Reddy. On 27-4-
1971 Reddy was given the Selection Grade with retrospective
effect from 6-6-1969. Thereafter by an order dated 28-4-1971
Reddy was pronoted to the Rank of Deputy | nspector-GCGenera
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of Police by the State Governnment. It appears that during
the course of the departnental enquiry the followi ng entry
appears to have been made in the Annual Confidential Report
of Reddy: -

"He is under suspension. Allegation against himis
that he concocted a case against Venugopala Reddy
(attenpt to rape) to please the Inspector-GCeneral of
Police K K Nannmbiar. There is also a strong suspicion
about his integrity. The Anti-corruption Branch are
enquiring into the allegations. In this enquiry
al l egations are proved".

After the proceedings were dropped and Reddy was
pronoted as Deputy Inspector-General of Police he nmade a
representation to the Governnment that the adverse entry
contained in the Annual Confidential Report may be expunged.
The Government of Andhra Pradesh after considering the
representati on of Reddy passed the follow ng order dated 20-
4-1974:

"The Governnent, after careful consideration, have
deci'ded that as the statenents are factual it would be
sufficient if a suitable entry is nmade in the said
confidential report” to the effect that the suspension
was subsequently lifted and the period was treated duty
and that further action was stayed as there were no
good grounds /to hold himaguilty of any of the charges
| evel | ed agai nst’ him

(3) A suitable entry has accordingly been made in
the confidential report for the year ending 31-3-1968"
W have expressly referred to this order of the

Government to show that it conpletely denolishes the case of
mal af i de pl eaded by 11-625SCl /79

742

Reddy against M. K Brahmanand Reddy, respondent No. 3 in
the H gh Court because if M. K. Brahmanand Reddy had any
ani nus agai nst the officer ‘he would not have accepted his
representation and denuded the effect of the adverse entry
nmade at the tine when Reddy was suspended. According to the
al l egations nade by the State of Andhra Pradesh on the 7th
August, 1975 a Review Committee consisting of ~the Chief
Secretary, Honme Secretary and the lnspector-General of
Pol i ce consi dered various cases of police officers including
the case of Reddy and made their recomendations. On 1lth
Septenber, 1975 the Governnent of India after considering
the report of the Review Conmittee ordered conpul sory
retirement of Reddy in public interest on the expiry of
three months’ notice from the date of service of order on
him This order was passed by the Central  Governnent in
consultation with the State CGovernnent hereinafter referred
to as the inpugned order) as nay be extracted thus:-

"I'n exerci se of the powers conferred by Sub-rule 3

of Rule 16 of the Al India Service (Death-cum
Retirenment) Rules, 1958, the President, in consultation
with the Governnent of Andhra Pradesh, is pleased to

order the retirement of Sri M E. Reddy a nenber of the
Indian Police Service borne on the cadre of Andhra
Pradesh, in the public interest, on the expiry of three
nonths fromthe date of service of this order on hin.

This order purports to have been passed under sub-rule

(3) of Rule 16 of the Al India Service (Death-cum
Retirement) Rules, 1958 which reads as follows: -
"16(3) The Central Government, in consultation

with the State Government, may require a nenber of the
Service who has conpleted 30 years of qualifying
service or who has attained the age of 55 years to
retire in the public interest provided that at I|east
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three nonths’ previous notice in witing will be given

to the nmenber concerned".

An analysis of this Rule clearly shows that the
following essential i ngredients or the Rule nust be
satisfied before an order compul sorily retiring a Governnent
servant is passed:

1. That the nenber of the Service nust have conpl eted
30 years of qualifying service or the age of SO
years (as nodified by notification dated 16-7-
1969),

2. That the CGovernnent has an absolute right to
retire the Governnent servant concerned because
the word require" clearly confers an unqualified
right on the Central Governnent;

743
3. That the order nust be passed in public interest;
4. That three nmonths’ ~previous notice in witing
shal | be given to the Government servant concerned
before the order is passed.
It may be noted here that the provision gives an absol ute
right to the Governnent _and not nerely a discretion, and,
therefore, inpliedly it excludes the rules of natura
justice. It is also not disputed in the present case that
all the conditions nentioned in Rule referred to above have
been conplied with. It is a different mtter that the
argunent of Reddy is based on the ground that the order is
arbitrary and mala fide with which we-shall deal |ater.

On a perusal of the impugned order passed by the
Government of India it would appear that the order fully
conforms to all the conditions mentioned inRule 16 (3). It
is now well settled by a long catena of authorities of this
Court that conpulsory retirenent after the enpl oyee has put
in a sufficient nunber of years of service having qualified
for full pension is neither a punishnent nor a stigma so as
to attract the provisions of Art. 311 (2) of the
Constitution. In fact, after « an enpl oyee has served for 25
to 30 vyears and is retired on full pensionary benefits, it
cannot be said that he suffers any real prejudice. The
object of the Rule is to weed out the dead wood in order to
mai ntain a high standard of efficiency and initiative in the
State Services. It is not necessary that a good officer may
continue to be efficient for all tines to conme. It may be
that there nmay be sone officers who may possess a better
initiative and higher standard of efficiency and if given
chance the work of the Governnent might show narked
i mprovenent. In such a case conmpulsory retirement- of an
officer who fulfils the conditions of Rule 16 (3) is
undoubtedly in public interest and is not passed by way of
puni shnent. Simlarly, there may be cases of officers who
are corrupt or of doubtful integrity and who nmmy be
considered fit for being conpulsorily retired in public
interest, since they have alnost reached the fag 'end of
their career and their retirement would not cast any
aspersion nor does it entail any «civil consequences. O
course, it may be said that if such officers were allowed to
continue they would have drawn their salary until the usua
date of retirement. But this is not all absolute right which
can be claimed by an officer who has put in 30 years of
service or has attained the age of 50 years. Thus, the
general inpression which is carried by nmost of the enpl oyees
that conpul sory H retirenent under these conditions involves
sonme sort of stigma nmust he conpletely renmoved because rule
16 (3) does nothing of the sort.

744
Apart from the aforesaid considerations we would Iike
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toillustrate the jurisprudential philosophy of rule 16 (3)
and other simlarly worded provisions like Rule 56 (j) and
other rule relating to the Government servants. |t cannot be
doubted that rule 16 (3) as it stands is but one of the
facets of the doctrine of pleasure incorporated in Article
310 of the Constitution and is controlled only by those
contingencies which are expressly nmentioned in Article 311

If the order of retirenent under rule 16 (3) does not
attract Article 311 (2) it is nanifest that no stigma of
puni shmrent is involved. The order is passed by the highest
authority, namely, the Central Government in the nanme of the
Presi dent and expressly excludes the application of rul es of
natural justice as indicated above. The safety valve of
public interest is the nmpst powerful and the strongest
saf eguard agai nst any abuse or col ourabl e exercise of power
under this Rule. Mreover, when the Court is satisfied that
the exercise of power under the rule amounts to a col ourabl e
exercise of jurisdiction or isarbitrary or made it can
al ways be struck down. While examning this aspect of the
matter the Court would have to act only on the affidavits,
docunent s, annexur es, notifications and ot her papers
produced before it by the parties. It cannot delve deep into
the confidential or secret records of the Governnment to fish
out materials to prove that the order is arbitrary or mala
fide. The Court has, however, the undoubted power subject to
any privilege or claim that may be nade by the State, to
send for the relevant confidential personal file of the
CGovernment servant « and peruse it for its own satisfaction
wi thout using it as evidence.

It seens to us that the main object of this Rule is to
instil a spirit of dedicationand dynam smin the working of
the State Services so as to ensure purity and cl eanliness in
the adnmnistration which is the paranount need of ‘the hour
as the Services are one of the pillars of our | great
denocracy. Any element or constituent of the Service which
is found to be lax or corrupt, inefficient or not up to the
mark or has outlived his utility has to be weeded out. Rule
16 (3) provides the nmethodol ogy for achieving thi's object.
We nust, however, hasten to add that before the Centra
CGovernment invokes the power under Rule 16 (3), it nust take
particular care that the rule is not used as a ruse for
victimsation by getting rid of honest —and unobliging
officers in order to nake way for inconpetent favourites of
the Governnent which is bound to lead to serious
denoralisation in the Service and defeat the |audabl e object
which the rule seeks to subserve. If any such case cones to
the notice of the Governnent the officer responsible for
advi sing the CGovernment nust be strictly dealt
745
with. Conpulsory retirenent contenplated by the aforesaid
rule is designed to i nfuse the adnmi ni stration wth
initiative and activismso that it is mde poignant and
pi quant, specious and subtle so as to. neet the expanding
needs of the nation which require exploration of "fields and
pastures now'. Such a retirenent involves no stain or stigm
nor does it entail any penalty or civil consequences. In
fact, the rule nmerely seeks to strike a just bal ance between
the termination of the conpleted career of a tired enpl oyee
and mai ntenance of top efficiency in the diverse activities
of the adm nistrating.

An order of conpul sory retirenent on one hand causes no
prejudice to the Government servant who is made to lead a
restful life enjoying full pensionary and other benefits and
on the other gives a new animation and equaninmty to the
Services. The enployees should. try to understand the true
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spirit behind the rule whichis not to penalise them but
amounts just to a fruitful incident of the Service made in
the larger interest of the country. Even if the enpl oyee
feels that he has suffered, he should derive sufficient
sol ace and consolation fromthe fact that this is his snal
contribution to his country for every good cause clains its
martyr.

These principles are clearly enunciated by a series of
decisions of this Court starting from Shyam Lal s(1) case to
Ni gans (2) case which will be referred to hereafter.

In the case of Shyam Lal v. The State cf Uttar Pradesh
& Anr. (1) This Court clearly held that compul sory retirenent
does not anount to renobval or termination nor does it
i nvol ve any stigma. In this connection, a Bench of 5 Hon' ble
Judges of this Court observed as follows: -

"There is no such el ement of charge or inputation
in the case of conpulsory retirement. The two require-
ments for _conpulsory retirenent are that the officer
has conpleted twentyfive years’ service and that it is
in the public interest “to dispense wth his further
services. It is true that this power of conmpul sory
retirement may be used ~when the authority exercising
this power cannot substantiate the m sconduct which may
be the real cause for taking the action but what is
inmportant to /'note is that the directions in the |ast
sentence in Note | to article 465-A

746

make it abundantly clear that an inputation or charge

isnot internms nade a condition for the exercise of

the power. |In other words, a conpul sory retirenent has
no stigma or inplication of m shehavi our or
i ncapaci ty".

"The nmore inportant thing is to see whether by
conpul sory retirenent the officer loses the benefit he
has earned as he does by dismissal or renoval. The
answer is clearly in the negative. The second el enent
or determ ning whether a term nation of service anounts
to dism ssal or renoval s, therefore, also absent in
the case of term nation of service brought about by
conpul sory retirenent.

The foregoing discussion necessarily leads us to
the conclusion that a conpulsory retirement does not
amount to dismissal or renoval and, therefore, does not
attract the provi sions of Article 311 of t he
Constitution or of rule 55".

The sane principle was reiterated by another Bench of S
Hon’ bl e Judges of this Court in the case of T. G
Shivacharan Singh & O's. v. The State of Mysore. (1) In this
case, the Court was considering the scope of rule 285 which
was alnpbst in the same ternms as rule 16 (3) and provided
that a CGovernnent servant could be retired, after conpleting
qual i fying service of 30 years or on attaining the age of 50
years if such retirenent was considered in public interest.
In this connection, the Court observed as follows: -

"I't would thus be clear that though the nornal age
of retirenent under R 95 (a) is 55 years, under R 285
it is conpetent to t he CGover nirent to retire
conpul sorily a governnment servant prematurely if it is
thought that such premature retirenent is necessary in
the public interest .............. M. Venkat aranga
I yengar contends that this Rule is invalid, because it
contravenes Art. 14 as well as Art. 16 (1) of the
Constitution. In our opinion this contention can no
| onger be entertained. because it is concluded by a
| ong series of decisions of this Court".
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Even the constitutionality of the provisions concerned
was uphel d by this Court.

The | eading case on the subject which has been deci ded
some years before and has been consistently followed by
| atter decisions
747
of this Court is the case of Union of India v. Col. J. N
Sinha & Anr.(1). This Court was considering the scope and
anbit of rule 56 (j) which is also worded in the same terns
as rule 16 (3). Rule 56 (3) runs thus:-

"Notwi t hst andi ng anything contained in this Rule
the appropriate authority shall, if it is of the
opinion that it is in the public interest so to do have
the absolute right to retire any Governnent servant by
giving him noticeof not less than three nonths in
witing or three nonths’' pay and allowances in |lieu of
such noti ce.

(1) if he isin Cdass | or Cass Il Service or
post the age for the purpose of direct
recruitnment to which.is below 35 years, after
he has attained the age of 50 years.

(ii) I'n any other -case after he has attained the
age of 55 years. D

Provided that nothing in this clause shall apply to a
Government servant/ referred to in clause (e) who entered
Covernment service on or before 23rd July 1966 and to a
Government servant referred to in clause (f)".

After considering the various shades, aspects, purpose
and object E of such provision this Court observed as
foll ows: -

"But if on the other hand a statutory provision

either specifically or by necessary i nplication
excludes the application of any or all the principles
of natural justice then the court cannot ignore the

mandate of the |egislature or the statutory authority
and read into the concerned provision the principles of
natural justice".

"The right conferred on the appropriate authority
I s an absol ute one. That power can be exercised subject
to the conditions nmentioned in the rule, one of which
is that the concerned authority nmust be of the opinion
that it is in public interest to do so. |If -that
authority bona fide forns that opinion, the correctness
of that opinion cannot be chall enged before courts. It
is open to an aggrieved party to contend that the
requi site opinion has not been forned or the decision
is based on collateral grounds or that it is
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an arbitrary decision Conmpul sory retirenment involves no
civil consequences. The aforenentioned rule 56 (j) is
not intended for taking any penal action against the
government servant. That rule nmerely enbodies ‘one of
the facets of the pleasure doctrine enbodied in Article
310 of the Constitution. Various considerations my
weigh with the appropriate authority while exercising
the power conferred under the rule. In sone cases, the
government may feel that a particular post may be nore
usefully held in public interest by an officer nore
conpetent than the one who is holding. It may be that
the officer who is holding the post is not inefficient
but the appropriate authority may prefer to have a nore
efficient officer. It may further be that in certain
key posts public interest may require that a person of
undoubted ability and integrity should be there. There
is no denying the fact that in all organisations and
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nore so in government organi sations, there is good dea
of dead wood. It is in public interest to chop off the
same. Fundanental Rule 56 (j) holds the bal ance between
the rights of the individual government servant and the
interests of the public. Wile a mnimmservice is
guaranteed to- the government servant, the governnent
is given. power to energies its nachinery and nake it
nore efficient by conpulsorily retiring those who in
its opinion should not be there in public interest”.

The observations nmade above clearly reveal the object
of this rule and | ay down that where an officer concerned is
of doubtful integrity he can be conpulsorily retired under
this rule.

M. Krishnamurthy |yer appearing for Reddy subnmitted
that the order inpugned is passed on materials which are
non-existent in as much as there are no adverse remarks
agai nst Reddy who-had a spotless career throughout and if
such remarks would have been, made in his confidentia
reports they -should have been comruni cated to hi munder the
rul es. This argument, in our opinion, appears to be based on
a serious - msconception. In the first place, under the
various rules on the subject it is not every adverse entry
or remark that has to be comunicated to the officer
concerned. The superior officer may make certain renmarks
whil e assessing the work and conduct of  the subordinate
of ficer based on his personal supervision or contact. Sone
of these remarks nmay be purely .innocuous, or nmay be
connected with general reputation of honesty  or integrity
that a particular officer enjoys. It wll indeed be
difficult if not inpossible to prove by positive evidence
749
that a particular officer is dishonest but those who has had
the opportunity to watch the performance of the said officer
fromclose quarters are in a position to know the nature and
character not only of his performance but also of the
reputation that he enjoys. The H gh Court has also laid
great stress on the fact that as adverse entries had not
been communi cated to Reddy, therefore, the order inpugned is
illegal. W find ourselves wunable to agree with the view
taken by the High Court or the argunment put forward by
| earned counsel for Reddy. Moreover, the appellant had
denied in their counter-affidavit at page 59 Vol. Il that
there was no adverse entry against the officer concerned
prior to 1968. This avernent is contained in para 6 of the
counter affidavit filed by Under Secretary to the Governnent
of India in the H gh Court. This aspect ‘as considered by
this Court in the case of R L. Butail v. Union of India
ors.(l) and the mtter is concluded by the very apt
observati ons made by Hidayatullah, C. J. who spoke for the
Court and observed as follows: -

"These rul es abundantly show that a confidentia
report is intended to be a general assessment of work
performed by a Government servant subordinate to the
reporting authority, that such reports are maintained
for the purpose of serving as data of conparative nerit
when questions of pronmotion, confirmation etc. arise.
They al so show that such reports are not ordinarily to
contain specific incidents upon which assessnents are
made except in cases Wiere as a result of any specific
incident a censure or a warning is issued and when such
warning is by an order to be kept in the personal file
of the Governnent servant. |n such a case the officer
nmaki ng the order has to give a reasonable opportunity
to the Governnent servant to present his case. The
contention, therefore, that the adverse remarks did not
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contain specific i nstances and wer e, t her ef ore,
contrary to the rules, cannot be sustained. Equally
unsustainable is the corollary that because of that
onmi ssion the appellant could not nmake an adequate
representation and that there fore the confidentia
reports are vitiated'. G

"I't my well be that in spite of the work of the
appel | ant being satisfactory, as he clained it was,
there may have been other relevant factors, such as the
hi story of the appellant’s entire service and
confidential reports through out the period of his
service, upon which the appropriate authority may stil
decide to order appellant’s retirenent under F.R 56 (

i)

In this case the Court. followed and endorsed the
decision of this Court ~in the case of J. N Sinha (supra).
Here we might nention that the appellants were fair and
candi d enough to place the entire confidential personal file
of Reddy ' before us starting from the date he joined the
Police Service and after perusing the sane we are unable to
agree with M. Krishnanmurthy lyer that the officer had a
spotl ess career. The assessment made by his superior
officers from the very -beginning of his service until the
i mpugned order was passed show that at best Reddy was nerely
an average officer and that the reports show that he was
found to be sonetines tactless, inpolite, inpersonated and
suffered from other infirmties though not all of themwere
of a very serious nature so as to anpbunt to an adverse entry
whi ch may be comunicated to him W m ght also nention that
bef ore passing an order under rule 16(3) it is - not an entry
here or an entry there which has to be taken into
consi deration by the Government but-the overall picture of
the officer during the long years of his service that he
puts in has to be considered fromthe point of view of
achi eving higher standard of efficiency and dedi cati on so as
to be retained even after the (officer has put/ in the
requi site nunmber of years of service. Even in the l'ast entry
whi ch was sought to be expanded through a representation
made by Reddy and other entries made before it appears that
the integrity of Reddy was not above board.

Even in the case of State of Uttar Pradesh v. Chandra
Mohan Niganm & Os.(1) on which great reliance has been
pl aced by M. Krishnanurthy lyer, it was observed thus:-

"We shoul d hasten to add that when integrity of an
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officer is in question that will be an exceptiona
circunmstance for which orders may be passed in respect
of such a person wunder rule 16(3), at any tinme, if

ot her conditions of that rule are fulfilled, apart from

the choice of disciplinary action which wll also be

open to CGovernnent.

Thus, even according to the decision rendered by this
Court in the aforesaid case the fact that an officer is of
doubtful integrity stands on a separate footing and if he is
conpul sorily retired that neither involves any stignma nor
any error in the order. W nmight also refer to an
observati on nmade by the Single Judge of the Hi gh Court whose
j udgrment was confirmed by the Division Bench, who appears to
have m sconstrued a judgment of this Court and by the
process of such msconception seens to have ignored the
| ater decisions of this Court given by small Benches on the
exact question at
751
i ssue. The |learned Judge relied on the decision in the case
of Madan Mohan Prasad v. State of Bihar & Os.(1) in
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support of the viewthat the order of retirenent even if it
isin public interest violates Article 311 (2) of the
Constitution even though no punishnent was intended. The
| ear ned Judge observed as foll ows: -

"In Madan Mdhan v. State of Bihar (supra) the
Supreme Court considered the validity of retirenent
order of a Judicial officer who for the reason that he
worked for seventeen years asserted was pernmanent
menber of the service when his retirement was ordered
under Bi har pension Rules of 1950 questioned the order
under Art. 32 of the Constitution of India that it was
a puni shment within the neaning of Art. 311 (2) of the
Constitution of India".

and then relies on certain observations of this Court in
order to hold that the termination of service of the officer
casts a stigma on his character and attracts Article 311(2)
of the Constitution. The |earned Judge further relied on a
decision of this Court in support of the proposition that a
j udgrment rendered by S Judges of . the Supreme Court woul d
prevail over a judgnent of a smaller Bench. So far this part
of the observation is concerned, there can be no doubt. But
the | earned Judge appears to have conpletely nisconstrued
the decision in Madan Mbhan 's case (supra) which was not a
case of conpul sory retirement at all, “nor was it a case
where the officer /concerned was retired under a rule like
rule 56(j) or 16(3) /' as we have indicated in this case. On
the other hand, in that case what happened was that the
of ficer was appointed as a tenporary Minsif and under the
terns of the notification by which he was appointed it was
provided that the appointnent- of temnporary Minsif could be
term nated by giving one nobnth's notice. The High Court it
appears, was not satisfied with the work of Minsif and
accordingly decided to ternm nate his services. But the Chief
M nister in one of his speeches on the floor of the House
had made certain observations inmplying that the services of
the Munsif were being term nated on account of inefficiency
and m sconduct. In these peculiar circunstances, therefore,
this Court held that the termnation of the Mnsif even
though he was a tenporary servant cast a stigm and,
therefore, attracted Article 311 of the Constitution. In
this connection, the Court observed as follows: -

"It seens to us that on the facts of this case,
the order dated January 15, 1972 violates Article
311(2) of the Constitution. The petitioner ~had first
been hol ding a tenporary post and then a pernmanent post
for nearly seventeen
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years. The Chief Mnister s statenent in the Assenbly
that his services were not satisfactory and the
CGovernment was considering serving show cause notice
and the fact that his services were termninated w thout
any enquiry being held would inevitably | ead the public
to believe that his services had been termnated on
account of inefficiency or m sconduct. This did cast a
stigma on his character”.
It is, therefore, manifest that the facts of this case and
the points involved were absolutely different fromthe facts
of the present case. The aforesaid case relied upon by the
H gh Court would have absolutely no application to the
present case where Reddy was neither a tenporary servant nor
was his service termnated. The Single Judge of the High
Court was, therefore, absolutely wong in equating the
principles of conmpulsory retirement under rule 16(3) with
term nation of the services of a tenporary enpl oyee under
the rul es.
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Simlarly, the case of J. N Sinha (supra) was followed
and relied on by later decisions of this Court in the case
of N V. Puttabhatta v. The State Mysore & Anr. (1) as al so
in the case of State of Assam and Anr. etc. v. Basanta Kumar
Das etc. etc.(2)

Again, in the case of Tara Singh etc. etc. v. State of
Rajasthan & Os(8) it was pointed out that conpulsory
retirement under the provisions sinmlar to rule 16(3) cannot
ampunt to a stignma, and the incidents of conpulsory
retirement were adroitly sumed up by Ray, C.J. who observed
as follows: -

"The right to be in public enployment is a right
to hold it according to rules. The right to hold is
def easi bl e according to rules. The rules speak of
conpul sory retirenent. There is guidance in the rules
as to when such conpulsory retirenment is made. Wen
persons conplete 25 years of service and the efficiency
of “such persons i's inpaired and yet it is desirable not
to bring  any charge of Lnefficiency or inconpetency,
t he " _Gover nnent passes order of such conpul sory
retirement. The Governnent servant in such a case does
not lose the benefits which a Governnent servant has
al ready earned. ~These orders of conpul sory retirenent
are made in publicinterest.. This is the safety valve
of making such orders so that no arbitrariness or bad
faith creeps in".
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"There is no stigma in any of the inpeached orders
of compul sory retirenent”.

The | earned Chief Justice pointed out that having regard to
the safeguards contained in the rules particularly the fact
that the retirenent was in public interest the safety val ve
of safeguarding nalafide or arbitrariness in the order was
clearly contained in the provisionitself. J. N ' Sinha's
case (supra) was endorsed and followed in this case al so.

In a recent decision of this~ Court in the case of
Mayenghoan Rahanohan Singh v. The Chi ef Conmm ssioner (Adm.)
Mani pur & Ors. the Court observed as follows: -

"Conpul sory retirement is not a punishnment. There
is no stigna in conpul sory retirenent".

"The affidavit evidence is that the order of
conpul sory retirement was nade in public interest. The
absence of recital in the order of conpul sory
retirement that it is made in public interest is not
fatal as |ong as power to make conpul sory retirenent in
public interest is there and the power in fact is shown
in the facts and circunstances of the case to have been
exercised in public interest”.

In this case, the Court was considering the scope of rule
56(j) which, as already indicated, is couched in the sane
terms as rule 16(3).

Learned counsel for Reddy heavily relied 'on the
decision of this Court in the case of State of Utar Pradesh
v. Chandra Mhan Nigam & Ors. (supra) and contended that as
the Governnment of India while passing the inpugned order had
not considered the report of the Review Cormittee the order
is vitiated by an error of |aw. W have-gone through this
deci sion and we are unable to agree with the contentions put
forward by |earned counsel for Reddy. The decision referred
to above is not an authority for holding that the decision
of the Review Conmttee is binding on the Governnent of
India. All that is necessary is that the Governnent of India
shoul d, before passing an order under rule 16(3) consider
the report of the Review Conmittee which is based on ful
and conpleted analysis of the history of the service of the
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enpl oyee concerned. In the instant case, it 1is clearly
pl eaded by the appellants in the Hi gh Court that the report
of the Review Committee was in fact considered by the
Governnment of India before passing the inpugned order. The
confidential file placed before us also clearly shows that
on the note sheet the notes by the
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Secretary on the recommendati ons of the Review Conmittee the
Home M nister, M K Brahmananda Reddy has appended his
signatures and has passed the order that Reddy should be
conpul sorily retired. Furthernore, in N gams case (supra)
referred to above what had weighed with the Court was that
after the Review Conmttee had subnitted its report to the
Governnent, the Governnent ordered a second Review Comittee
just in order to enable the Review Conmittee to give an
adverse report against the officer concerned. Such a course
of action was condemed and deprecated by this Court. In the
i nstant case, however, there is no allegation by Reddy that
any second Comittee was ever appoi nted. Even so in Niganms
case (supra) this Court did not depart fromthe ratio laid
down in Sinha's case (supra) and followed by |ater cases but
observed as follows: -

"As stated earlier, even in the case of compul sory
retirement under rule 16(3), an order may be chal |l enged
ina court if it is arbitrary or nala fide. |If,
however, the Governnment reaches a_  decision to
prematurely retire a CGovernnent servant, bona fide the
order, per se, cast any stigna on the enployee nor does
the enpl oyee forfeit any benefit which he has already
earned by his service, nor does it result in any civi

consequences”.
The Court at page 531 of the Report clearly pointed out
that the instructions issued by~ the CGovernnment for

constituting the Review Conmittee  were not nandatory. W
have already indicated above that ~this Court nade it
absolutely clear that where a person was retired under Rule
16(3) on the ground that his integrity was in question, the
observations made by this Court would have no application.
inthe instant case, it has been clearly averred by the
appel lants that the integrity of Reddy was not- beyond
suspicion and the remarks were rot expressly expunged by the
Chief Mnister.

Rel i ance was al so placed by |earned counsel for Reddy
on a recent decision of this Court in the case of Snt. S R
Venkataraman v. Union of India & Anr. The facts of this
case, however, are, clearly distinguishable fromthe facts
of the present case. 1In that case there was a finding of
fact by this Court that the order of retirenent was mala
fide and anpbunted to victimsation and the allegati on nmade
by the appellant before this Court were not only not
di sputed but counsel for the Union of India went to the
extent of saying that he was not in a position to support
the i npugned order which was
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unfair. It was in the background of these circunstances that
the Court held that the order was nal afi de and observed as
fol l ows: -

"The appellant has pointed out in this connection
that her service record was exam ned in March, 1976 by
the Departmental Pronotion Committee, wth which the
Uni on Public Service Comm ssion was associ ated, and the
Conmittee considered her fit for pronotion to the
sel ection grade subj ect to cl earance in t he
departrmental proceedings which were pending against
her, and that she was retired because of bias and
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aninosity. Qur attention has also been invited to the

favourable entry which was nade in her confidentia

report by the Secretary of the Mnistry.

M. Lekhi, learned counsel for the Union of India
produced the relevant record of the appellant for our
perusal . While doing so he frankly conceded that there
was not hing on the record which could justify the order
of the appellant’s premature retirenent. He went to the
extent of saying that the Government was not in a
position to support that unfair order"

"The influence of extraneous nmatters wll be
undoubt ed where the authority making the order has
admtted their influence. It will therefore he a gross
abuse of |egal power to punish a person or destroy her
service career in-a nmnner not warranted by |law by
putting a rule which  nakes a useful provision for the
premature retirement of government servants only in the
"public interest’, to a purpose wholly unwarranted by
it, and to arrive at quite a contradictory result. An
administrative order which is based on reasons of fact
whi ch.do - not exist ~must therefore be held to be
infected with an abuse of power".

These observations, however, do not apply to the facts of
the present case.

Lastly, M. Krishnanurthy lyer, |earned counsel for
Reddy heavily relied on a decision of the Calcutta High
Court in the case of Chief Security Oficer, Eastern Railway
& Anr. v. Ajay Chandra Bagchi on a perusal of this decision
we are of the opinion that this case was not correctly
decided as it is directly opposed to the ratio decidendi of
J. N Sinha' s case (supra) where this Court held that the
rule in question expressly excludes the principles of

natural justice and, therefore, it is manifest that the
Cal cutta High Court was in error in basing
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its decision on rules of natural justice. The Cal cutta Hi gh
Court in this case had observed as foll ows: -

"Thus even if the Railway authorities had absol ute
right to retire the Respondent petitioner  subject to
the requirenments as nentioned hereinbefore and in terns
of paragraph 3 of Chapter XVII of the Regulations read
with item6 of the instructions in the Formin Appendi X
XVIl in the admtted position of the case,  Vviz.,
certain adverse entries were taken into consideration
in having himconpul sorily retired, the action as taken
is thus certainly against all principles of natura
justice and nornms of fair play and as suchthe action
so taken cannot be supported. The said right under
paragraph 3 of Chapter XVII read with item 6 of the

instructions in the Formin Appendix XVIII can be used
and those principles can be applied or resorted to
subject to the principles of natural justice, | which

incidentally is the restraint put on the pretended

m suse of power”.
The High Court seened to rely on certain adverse entries
which were taken into consideration when the order of
retirement was passed. W have already pointed out relying
on the dictumof this Court |laid down by Hidayatullah, C. J.
that the confidential reports can certainly be considered by
the appointing authority in passing the order of retirenent
even if they are not comunicated to the officer concerned.
Thus, the two grounds on which the Calcutta decision was
based are not supportable in law. For these reasons,
therefore, we hold that the decision of the Calcutta High
Court referred to above was wongly decided and is hereby
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overrul ed.

On a consideration of the authorities mentioned above
we are satisfied that there is no legal error in the
i mpugned order passed by the Government of India retiring
Reddy. It was, however, contended by counsel for Reddy that
reading the order as a whole it contains an odour of
victimsation, so as to nmke the order arbitrary. W are,
however, unable to find any material on the record to show
that the order was in any way arbitrary. The Governnent of
India acted on the orders passed by the Home Mnister
concerned who had considered the report of the Review
Conmittee in its various aspects. There is nothing to show
that Reddy was victimsed in any way. On the other hand, the
history of his service shows that he was always given his
due. He was taken in the I.P.S. and allotted the year 1952.
He was prompted to the selection grade also at the proper
time. The order ~ of _suspension was wthdrawn and the
departnmental enquiry was dropped
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and the ‘officer was reinstated and |ater pronoted as D.I.G
These facts conpletely mlitate against the concept of
victimsation. It appears that on an overall consideration
of the entire history of the service of Reddy and the
various stages through which he had passed it was consi dered
inthe interest of administration and to ensure better
initiative and efficiency to retire himin public interest.
W are also unable to find any el enent of arbitrariness in
the inpugned order. For these reasons, therefore, the first
contention raised by |earned counsel for Reddy nust be
rej ected.

It was then contended that the order was nmala fide and
passed because Respondent No. 3, the  Chief Mnister of
Andhra Pradesh bore serious ani nus agai nst” Reddy and wanted
himto do certain things which he refused to do, hence he
was conpul sorily retired. Apart- fromthe fact that all the
al l egations regarding mala fide stood wi thdrawn as indicated
inthe wearlier part of the judgnment it is alleged in the
counter affidavit and this avernent has not been di sputed
before us that on 5-1-1970 the following Memo was fi'led on
behal f of Reddy before the H gh Court:

"The petitioner wi t hdraws  t he wit petition
including the allegations against the Hon ble Chief
M nister of Andhra Pradesh. The wit petition nay
kindly be disnissed as with drawn".

Furthernore, the counter affidavit at p. 73 -Vol. 1V contains
aletter submitted by the Second Go Pleader on 5-1-1970
the relevant part of which runs thus:-

"l have discussed the matter with the Advocate for
the petitioner. He agrees to withdraw the wit petition
as also the allegations nmde thereunder against the
Hon' bl e Chief Mnister and is prepared to file a Meno.
Copy of which is enclosed herew th"

Once Reddy had withdrawn the all egations of mal afi de agai nst
respondent No. 3 in the High Court, it is not open to himto
revive those allegations in these proceeding when the
i mpugned order is passed.

The inmpugned order as held by us is a bona fide order
and does not suffer from any legal infirmty, and,
therefore, we cannot pernit Reddy to play a game of hide and
seek with the Court by withdrawi ng the allegations of mala
fide against respondent No. 3 in the Hgh Court and then
reviving them when after sone tine an adverse order agai nst
hi mwas passed. Mreover, if respondent No. 3 was really
inimcally disposed towards Reddy he would not have either
dropped the departmental enquiry or reinstated him or have
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pronmoted himto the rank
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of DI.G. Furthernore, the Chief Mnister M. K
Brahnmananda Reddy has himself filed a personal affidavit
before the Hi gh Court which is contained at page 235 Vol.
[1l wherein he has categorically denied all the allegations
made agai nst himby Reddy. The assertions nmade in the
affidavit are fully supported by circunstantial evidence and
the conduct of Reddy hinself. For these reasons, therefore,
the second contention regarding the inpugned order being
mala fide is also rejected.

The result is that all the contentions raised by
counsel for Reddy fail. W are clearly of the opinion that
the High Court committed a clear error of law in quashing
the i npugned order which was fully justified by rule 16(3),
and did not suffer fromany legal infirnmty and was also in
consonance with the law laid down by this Court starting
from Shyamial’s case upto Sinha' s and N ganis case (supra)
di scussed above.

We, therefore, allowthe appeals, set aside the order
of the H-gh Court and restore the inpugned order retiring
Reddy. In the peculiar circunstances of the case there wll
be no order as to costs.

S R Appeal al | owed.
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