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S.B. SINHA, J

These appeal's arising out of a common judgnment and order dated
6. 7. 2001 passed by /the Hi gh Court of Punjab and Haryana at Chandi garh
were taken up for hearing together and are being disposed of by this
comon j udgnent .

The Respondents herein were at all material times working as
I nspector and Field O ficer/Supervisor. They were posted at Mboga. A
physi cal verification of stocks was carried out from 21st June, 1985 to 26th
June, 1985; pursuant whereto shortages of 4513 bags of wheat were said to
have been found.

Al l egedly, Tilak Raj, defendant No. 1 deposited in two instal nents
2400 bags and 210 bags of wheat. In-an audit report shortages of stock of
articles were said to have been highlighted.

It was all eged that, thus, shortages of wheet took place due to |ack of
proper supervision on the part of the Respondents. 1t was furthernore
all eged that whereas the defendant No. 1 was the actual holder of the stock
the defendant No. 2 being Senior Superintendent was negligent in making
proper supervision of the godowns.

Depart mental proceedings were initiated against both of them They

were di smssed fromservices. In the departnmental proceedi ngs, ‘against the
def endant No. 1, indisputably the appellate authority directed his

rei nstatement subject to his depositing remaining 400 bags of wheat, found
to be short. He conplied with the said direction of the appellate authority.
As despite the sane, he was not reinstated, a wit petition was filed by him
before the Hi gh Court wherein the H gh Court directed his reinstatenment.

The matter came up before this Court in SLP(C) No.5609 of 1989 and by a

j udgrment and order dated 23.8.1989, while upholding the direction of the

Hi gh Court as regard his reinstatenent the relief of backwages was deni ed.

So far as the order of dismissal passed in the departnental enquiry

agai nst the defendant No. 2 is concerned, he filed a suit which was the
subject matter of R S. A No. 2232 of 1998 before the H gh Court; the suit as
al so the first appeal having been dism ssed by orders dated 19.11.1992 and
23.2.1998 respectively.

The Appellant herein filed a civil suit before the Civil Judge, Mga
agai nst the Respondents herein for recovery of the price of the quantity of
wheat which had been found to be short.
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Inits plaint, the Appellant contended:

"\ 005The | oss has been suffered by Punsup on account of
m s-appropriation and unauthorized use of stocks by the
defendant No. 1 & 2 for their own interest and benefit.
Both the defendants are therefore equally responsible to
nmake good the shortages and | oss suffered by the
plaintiffs on this account."

Def endant No. 1 in his witten statenent denied and di sputed the said
al l egation stating that he had been nade a scapegoat. Defendant No. 2 in his
witten statenent averred that defendant No. 1 being Inspector was the
custodi an of the stock and took over the charge fromthe previous |nspector
and it was he who handed over the charge to the successor and, thus,
responsi ble for the stocks hold by himand as a supervi sor he had nothing to
do with hol ding of actual stock.

The said civil suit was dism ssed as agai nst the defendant \026
Respondent No.” 2 whereas the sane was all owed as agai nst defendant \026
Respondent No. 1. A Regular First Appeal was filed in the H gh Court by
the Appellant thereagai nst which was narked as RFA No. 1780 of 1997.

Def endant No. 1 also filed an-appeal thereagai nst which was marked as 347
of 1997. Defendant No. 2, as noticed before, also filed a second appeal
whi ch was marked as RFA No. 2232 of 1998. By reason of the inpugned
judgrment the High Court as regard the liability of defendant No. 1 held:

"\ 005t has been admitted that Shri Tilak Raj defendant No.
1 after having conceded the shortage of the bags has been
directed by the Appellate Conmttee to deposit 2/3rd of
the said bags and that had been nmade the condition
precedent for reinstatenent in service. As a seque
thereto, Tilak Raj has deposited the said bags and has
been reinstated accordingly. PUNSUP has not been able

to address neani ngful argunents for establishing the fact
that the claimis in exclusion of the said bags or is in
inclusion of the said bags. It is also the admtted case
that Tilak Raj had joined the duty at the place of posting
on April 6, 1984 and not hi ng has been brought on record

as to whether the stocks etc. were.in order on the date of
his posting as the reliance has been placed upon the audit
report for fixing the liability. However, there is

di vergence vis-‘-vis the physical verification which has
been carried out and the audit report which has been
relied upon. Thus, PUNSUP has not been able to

establish the clear cut liability against defendant No. 1. It
shall not be fair to rely upon the audit report as the
contents thereof have not been proved by way of any
supportive evidence brought on record by PUNSUP. It is
the settled law that liability cannot be fastened only on
the statenment of account/ audit reports as it is not

di scernible as to at what stage such kind of |oss had been
suffered and at whose hands as not hi ng has been brought

on record that on the date of joining by defendant No. 1
the shortages were in existence or cane into existence
thereafter."

So far as Defendant No. 2 is concerned, it was opined:

"\005It is a separate matter that he has been held liable for
dereliction of duty vis-'-vis supervisory control but that
too has been interpreted differently in view of the
judgrments rendered by the Courts below. Even

ot herwi se fromthe facts brought on record, the

supervi sory control of defendant No. 2 canme into force

w. e.f. Decenber 21, 1984 and that prior thereto, the
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articles being in actual factual control of defendant No. 1,
the dereliction of supervisory control could not have been
attributed to defendant No. 2. It is also the admitted case
of the parties that defendant No. 2 subnitted a conpl aint
which is dated April 10, 1985 to the i medi ate superi or

i.e. the District Manager and that the entire action was
started on the basis of the said conplaint. In this view of
the facts, dereliction of duty vis-‘-vis supervisory contro
is not attributable to defendant No. 2."

As regard the suit arising out of departnental proceedi ng against the
def endant no. 2, which was the subject matter of the Second Appeal, the
H gh Court hel d:

"\ 005However, the appeal filed by Sikander Singh has been
di sm ssed as has been dism ssed fromservice only on
account  of dereliction of duty of supervisory control
However, the admitted case is that the control of stocks
was that 'of “defendant No. 1 and not that of defendant No.
2. Since 1l have concluded that dereliction of duty vis-*-
Vi s supervisory control «is not attributable to defendant
No. 2, as such the order of dism ssal passed agai nst

def endant No. 2 is not sustainable.”

It was directed:

"In view of the above discussions, RFA No. 1780 of

1997 filed by PUNSUP fails and is hereby disnissed and

the RFA No. 347 of 1997 filed by Shri Tilak Raj

defendant No. 1 is allowed and the suit filed by PUNSUP

is dismssed. RSA No. 2232 of 1998 filed by Si kander

Singh is also allowed in view of the fact that it has been
held that dereliction of duty vis-‘-vis supervisory contro
is not attributable to defendant - No. 2\026 appellant in RSA
No. 2232 of 1998."

The | earned counsel appearing on behal f of 't he Appellant would
submit that although the Defendant Nos. 1 and 2 were the enployees of the
Appel lant, a civil suit was maintai nable against themfor recovery of noney
as shortage of wheat took place due to their negligence. So far as, defendant
No. 2 is concerned, it was submtted that although he had no direct role to
play but in view of his acts of non-feasance, he will be liable therefor as he
had a duty to supervi se the godowns.

The Trial Court in its judgnent proceeded on the basis that the
def endant No. 1 was incharge of the godown and the defendant No. 2 was to
act as a supervisor and in view of the fact that adm ttedly shortages were
found during physical verification of the stock in the godown, the defendant

No. 1 alone was found guilty of ms-appropriation thereof. In support of the
said finding, reliance was placed on the audit report which was proved by
PW1, Ashok G over. Apart froman inference drawn on the said audit

report, no other evidence was adduced by the appellant to show that the
defendant No.1 in fact m s-appropriated the said stocks. Onthe said finding,
the trial court cane to the conclusion that the Appellant was entitled to
recover a sumof Rs. 10,80,140.12 towards the price of the articles. The
Appel |l ant was also held to be entitled to Rs. 5,67,873.88 by way of interest
at the rate of 18% per annum Further interest of 18% per annum on the

princi pal amount was al so directed to be paid.

The High Court, on the other hand, as noticed hereinbefore, arrived at
a finding of fact that audit report could not be said to be adm ssible in
evi dence as the contents thereof were not proved by any supportive evidence
therefor. The High Court, further, opined that in any event, no interest was
payabl e on the ampunt of damages.
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The contention which has, however, been raised in these appeals, as
noti ced hereinbefore, is that the Respondents are jointly and severally liable
for their acts of negligence.

The Appellant is a 'State’ within the neaning of Article 12 of the
Constitution of India. The terns and conditions of service by and between
the Appellants and the Respondents herein are governed by the service rules
and/or terms and conditions of contract. |If the Respondents herein had
comm tted misconduct they could have been and in fact were departnmentally
proceeded with. In the said departnental proceedi ngs appropriate

puni shments had been inposed upon them So far as defendant No. 1 is
concerned, therein his negligence had been held to have contributed to the
| oss of 2/3rd of the shortages and by way of penalty, he was asked by the
appel | ate authority to deposit the requisite nunber of bags of wheat and/ or
pay the price thereof. The said order having been conplied with attained
finality. 1t is binding on the appellant. The dispute cannot, therefore, be
permtted to be reopened.

If the Appellant herein intended to proceed further against the

def endant No. 1, it could have done so by questioning the correctness or

ot herwi se of the said order of the appellate authority before an appropriate
forum Deposit of the requisite nunber of bags of wheat and/or price
thereof resulted in the defendant no.’s 1 reinstatement pursuant to an order
passed by the H gh /Court as also this Court. For his act of mi sconduct, he
had al so been deni ed backwages. |[|f in the departnental proceedings,

def endant No. 1 had been asked to pay a penalty by way of recovery of |oss
to the extent of which he was found responsible, we are of the opinion that
no civil suit could have been maintained for the self-same cause of action

So far as the defendant No. 2-is concerned, no finding of fact has been
arrived at that he for any intent and purport appropriated any article to his
advantage. |n absence of such a finding, we fail to understand as to how
under the comon | aw, he coul d be proceeded agai nst by way of a civil suit
for recovery of noney. A civil suit for recovery m ght have been

mai ntai nable only if he was found to have m sappropriated the goods.
Admittedly he has not. He was said to be negligent in performng his duties.
It is now well-settled that negligence sinpliciter nmay or nay not

amount to msconduct. In Union of India and others v. J. Ahmed, [(1979) 2
SCC 286], this Court stated the law thus :

"\ 005The Hi gh Court has noted the definition

of m sconduct in Stroud's Judicial Dictionary

whi ch runs as under:

"M sconduct neans, m sconduct arising

fromill motive; acts of negligence, errors of
judgrment, or innocent mstake, do not constitute
such m sconduct.”

In industrial jurisprudence anongst others,

habi tual or gross negligence constitute m sconduct
but in Utkal Machinery Ltd. v. Wrknmen, M ss
Shanti Patnai k5 in the absence of standing orders
governi ng the enpl oyee’ s undert aki ng,

unsati sfactory work was treated as m sconduct in
the context of discharge being assailed as punitive.
In S. Govinda Menon v. Union of India6 the

manner in which a nmenber of the service

di scharged his quasi judicial function disclosing
abuse of power was treated as constituting

m sconduct for initiating disciplinary proceedi ngs.
A single act of omission or error of judgnent
woul d ordinarily not constitute m sconduct though
if such error or onmission results in serious or
atroci ous consequences the same may anmpunt to

m sconduct as was held by this Court in P.H
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Kal yani v. Air France, Calcutta7 wherein it was
found that the two m stakes commtted by the

enpl oyee whil e checking the | oad-sheets and

bal ance charts woul d invol ve possi ble accident to
the aircraft and possible |oss of human life and,
therefore, the negligence in work in the context of
serious consequences was treated as m sconduct. It
is, however, difficult to believe that |ack of
efficiency or attai nnent of highest standards in

di scharge of duty attached to public office would

i pso facto constitute msconduct. There may be
negl i gence in performance of duty and a |l apse in
performance of duty or error of judgnent in

eval uating the devel opi ng situation may be
negl i gence in discharge of duty but would not
constitute msconduct unl ess the consequences
directly attributable to negligence woul d be such
as to be irreparable or the resultant damage woul d
be so heavy that the degree of culpability would be
very high. An error can be indicative of negligence
and the degree of culpability may indicate the
grossness of the negligence. Carel essness can often
be productive of nmore harmthan deliberate

wi ckedness or mal evol ence\ 005"

A suit for damages woul d be nmi ntainable only on the ground of
breach of the ternms and conditions of ‘the contract and when there are acts of
mal - f easance, m s-feasance and non-feasance.

A suit for dammges for breach of contract under conmon | aw can be
decreed only when the damages are found to have occurred by reason of
such breaches on the part of the defendant. For the said purpose, the extent
of damages suffered nust be proved interns of Section 73 of the Indian
Contract Act.

The Appel |l ants have not and-in | aw could not have filed any suit
agai nst the Respondents herein alleging any tortious act on their part. A suit
for damages by way of tortiuous claimis maintainable only when soneone
has a duty to performtowards others under a statute or otherwise. In this
case, we are not dealing with any case of tortious act on the part of
Respondent s herei n.

The | earned counsel appearing on behal f of the Appellant, however,
has pl aced strong reliance on Dr. H Mikherjee v. S 'K Bhargava [(1996) 4
SCC 542]. The said decision runs counter to the submi ssions of the |earned
counsel. In that case a suit was filed as damages for harassnment meted out
to the plaintiff. 1t was contended by the Appellant that the Civil Court had
no jurisdiction to entertain the suit in view of the Adm nistrative Tribunals
Act, 1985. Rejecting the said contention, it was held:

"The Tribunals under the Act are thus conferred w th the
exclusive jurisdiction, powers and authority exercisable

i medi ately before the appointed day by all courts

(except the Suprene Court) in relation to the matters set
out in clauses (a), (b) and (c) of sub-section (1) of
Section 14. The question is whether the present suit does
fall under any of the said clauses. W do not think that it
does. The suit appears to be one based on all eged tortious
acts of the defendant commtted with a view to harass the
plaintiff and cause himmental pain and injury. At this
stage, it is not our province to say whether the allegations
are true or false. W have to take the plaint allegations as
they stand. We al so assune for the purpose of this appea
that such a suit does lie according to | aw since no
contention to the contrary has been urged before us nor
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was urged before the civil court or the Hi gh Court. This

is a pure action for danages for deliberately harassing the
plaintiff by passing several vindictive and mala fide
orders and proceedi ngs and also by fabricating officia
records. Such a suit for damages is certainly not within
the province of Section 14.

Thus, tortious acts, being not the ones which could be subject matter
of departnmental proceedings or negligence under a contract of enploynent,
cannot give rise to a civil liability by way of nonetary conpensation to the
enpl oyer except in certain circumstances.

We nay at this juncture notice sone other decisions relied upon by
the | earned counsel for - the Appellant.

In Depot Manager, A.P.S R T. Corpn. v. N Ramulu and Anot her
[ (1997) 11 SCC 319], the pecuniary |oss caused to the enpl oyer was ordered
to be recovered fromthe delingquent by way of punishnent and not in a civi
suit.

In this case, we have noticed that the | osses caused by reason of
m sconduct on the part of the defendant No.1 had been directed to be
recovered in the departnental proceedings and the sane stood recovered.

In Union of I'ndia and Others v. ‘B. Dev [(1998) 7 SCC 691], this
Court upheld the plea of Union of Indiathat in terns of the provisions of
CCS (Pension) Rules, 1972, in the event a gross m sconduct or negligence
conmitted by the enpl oyer during the period of his service is proved, entire
amount of pension or a part thereof can be directed to be withheld. Therein
however, the question which arose for consideration was as to whether in
absence of any pecuniary loss, Rule 9 of the CCS (Pension) Rules could be
i nvoked or not. Such a question does not arise for consideration in the
present case.

In Oficial Liquidator, Suprene Bank Ltd. v. P.A Tendol kar (Dead)
By L.Rs. [(1973) 3 SCR 364], the question which arose for consideration
was as to whether a director having regard to the provisions of Section 235
of the Conpanies Act, committed acts of m sfeasance. 'The said decision ex
facie has no application in the present case. Therein, this Court was
concerned with a case where the director was held to be not nerely
cogni zant of but guilty of comm ssion of fraud in the conduct of the business
of a conpany even though no specific act of dishonesty was proved agai nst
hi m personally. The duties of a Managing Director are provided for in the
Conpani es Act as also Articles of Association of the Conpany. He, thus,
hol ds a position of trust vis-‘-vis the sharehol ders of the conpany. |n that
case all the directors were found to have committed acts of fraud., The court
took recourse to the provisions of Section 45H of the Conpani es Act
wherei n special provisions for assessing damages agai nst del i nquent
directors have been laid down.

Rel i ance has al so been placed on MS. Grewal ‘and Another v. Deep
Chand Sood and G hers[(2001) 8 SCC 151] wherein in a case where severa
school children died of drowning due to negligence on the part of the
teachers; this Court, having regard to the provisions of the Fatal Accidents
Act, 1855, opined that the school is vicariously liable for the acts of
negl i gence of the teachers.

In Jay Laxm Salt Wirks (P) Ltd. v. State of Gujarat [(1994) 4 SCC
1], this Court again was considering a case under tortious |law held that "tort’
dictionarily nmeans "breach of duty |eading to damage". Negl i gence has
further been defined to nean 'failure to do statutory duty or otherw se giving
rise to danage’

Negl i gence in the performance of a duty under a contract of
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enpl oyment may give rise to a disciplinary proceedi ng but as at present
advised, in a case of this nature, we are of the opinion that the same would
not give rise to a cause of action for recovery of noney for the goods |ost as
in the disciplinary proceeding itself recovery of nmoney fromthe delinquent
can be directed by way of punishment.

In Jay Laxm Salt Wirks (supra), this Court observed:

"\ 0051 n Dunlop v. Wollahra Minicipal Council14 it was
held that without malice the claimfor msfeasance coul d
not be accepted. Non-feasance on the other hand is

om ssion to discharge duty. But the om ssion to give rise
to action in torts nust be inmpressed with sone
characteristic, nanmely, malice or bad faith. The
expressions 'mal feasance’, ’'nisfeasance’ and ’'non-

f easance’ would, therefore, apply in those linited cases
where the State or-its officers.are liable not only for
breach of ‘care and duty but it nust be activated (sic
actuated) with nalice or bad faith. The defective

pl anni ng in-construction of a bundh, therefore, may be
negl i gence, m-stake, omission but to'say that it can only
be either nal feasance, nisfeasance and non-feasance is
not correct\ 005"

In Poonam Verma v. Ashwin Patel and Others [(1996) 4 SCC 332],
this Court was concerned with negligence of nmedical practitioners giving
rise to a cause of action under the provisions of Consunmer Protection Act.

We are, therefore, of the opinion that in view of the findings arrived at
by the High Court, the suit filed by the Appellant herein being not
mai nt ai nabl e have ri ghtly been di sm ssed.

So far as the second appeal preferred by the Defendant No. 2 being
RSA No. 2232 of 1998 is concerned, it appears, that no substantial question
of | aw had been franed by the H gh Court as was mandatorily required to be
done in ternms of Section 100 of the Code of Civil Procedure. W have
noti ced hereinbefore that the Defendant No. 2 filed 'a suit questioning the
order inposing punishnment of renpval or dismissal fromhis service. The
said suit was disnissed. The appeal preferred by the Defendant No. 2 was
al so dismissed. In the second appeal, indisputably, the H gh Court was
obligated to formul ate a substantial question of law. The H gh Court
proceeded to allow the appeal preferred by the Defendant  No. 2 only on the
prem se that the dereliction of duty vis-a-vis supervisory control is not
attributable to him The effect of the judgnent inthe civil suits filed by the
Corporation would require consideration in the light of the findings arrived
at in the disciplinary proceedings.

The Hi gh Court failed to consider that the question of negligence'in a
departnental proceedings and a suit for recovery of npbney nust be viewed
differently. In a disciplinary proceeding, the provisions of the Evidence Act
are not applicable unlike in a civil suit. 1In the'suit filed by the Defendant
No. 2, the only question which arose for consideration was different fromthe
i ssues which arose in the civil suit of the Corporation. The scope and anbit
of the suit filed by the Respondent No. 2 herein questioning the order of
di sm ssal fromservices was linmted

The civil court could interfere with the said order in the event, inter
alia, it was found that the order of dism ssal by way of puni shment has been
i mposed in violation of the procedures laid down in the statutory rules or in
violation of the principles of natural justice or suffered fromillegalities or
procedural irregularities were committed by the enquiry officer or the
di sciplinary authority in holding the departnmental proceedings. In view of
the fact that the suit of the Defendant No. 2 was dism ssed and the appea
preferred thereagai nst had al so been dismissed, it was obligatory on the part
of the H gh Court to formulate a substantial question of law. Wt hout
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fornmul ati ng such substantial question of lawin a case of this nature the Hi gh
Court could not have set aside the concurrent findings of two courts.

R V. E. Venkatachal a Gounder v. Arul mi gu Vi swesaraswam & V.P.
Templ e and Anot her [(2003) 8 SCC 752] whereupon reliance has been
pl aced by the | earned counsel for the Respondent, has no application in the
instant case. Therein, this Court although held that a substantial question of
law was required to be franed but in view of the fact that on nerit it was
found that no substantial question of |aw arose for consideration refused to
remit the matter back hol di ng:

"The of fshoot of the above discussion is that no question
of law nuch | ess a substantial question of |aw arose in
the case worth being gone into by the Hi gh Court in
exercise of its second appellate jurisdiction under Section
100 CPC. The High Court was bound by the findings of

fact arrived at by the two courts bel ow and shoul d not
have entered into the exercise of reappreciating and

eval uating the evidence. The findings of facts arrived at
by the courts below did not suffer fromany perversity.
There was no non-readi ng or misreading of the evidence.

A high degree of preponderance of probability proving
title to the suit property was raised in favour of the
appel  ant and the courts below rightly concl uded the
burden of proof raised on the plaintiff having been

di scharged while the onus shifting on the defendant
remai ni ng undi schar ged\ 005"

For the reasons aforementioned, the inpugned judgment cannot be
sustained. It is set aside accordingly and the matter is remtted to the Hi gh
Court for consideration of the matter afresh in accordance with |aw.

For the reasons aforenenti oned, C vil Appeal Nos. 6271 and 6273 of
2003 are dism ssed and Civil Appeal No. 6269 of 2003 is allowed. No costs.




