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ACT:

Consti tution of India, Article 311(2), vi ol ation
of --Penal ty of conpul sory retirenment--Hyderabad Gvil Serv-
ice (Classification, Control~ and Appeal) Rul es---Reasona-
bl e opportunity of defence at the stages of enquiry and
puni shiment - - Consi der ati on of extraneous matters in recomren-
dation of penally by H gh Court Chief ‘Justice, whether
val i d.

HEADNOTE:

The respondent, Munsiff Mgistrate, was found guilty in
an enquiry held by a High Court Judge, regarding —serious
al l egations against him  The Chief Justice’ of the High
Court al so examined the evidence on his own, and confirmng
the findings of the Enquiry O ficer, recommended comnpul sory
retirement. Both reports were sent to the CGovernnent, and . a
show cause notice wth the Enquiry Oficer’ s report was
issued to the respondent. Later, with the Public Service
Conmi ssion’s approval, the respondent  was conpul sorily
retired. H's appeal to the Rajpranmukh was di smissed, but
the City Cvil Court and H gh Court decided in his favour
The question before this Court was, whether the Chief Jus-
tice's report was in accordance with the Hyderabad Givi
Service (Classification, Control and Appeal) Rules and the
H gh Court Act, and whether the failure to communicate it to
the respondent, ampunted to a denial of reasonable opportu-
nity for defending hinself at the stages of  enquiry and
puni shrent .

Di sm ssing the appeal, the Court,

HELD: (1) The report of the Chief Justice of the pro-
posed puni shment of conpul sory retirenment took into consid-
eration extraneous matters, and he was not authorised to do
so under the Rules, or the Hi gh Court Act. The report was
based, to a large extent, oh secret information which the
respondent had no opportunity of neeting. [132 D E]

(2) The Governnent accepted the Chief Justice's report
and took action onit. The report was not given to the
respondent. He was denied the opportunity of being heard at
that stage of enquiry. The respondent was deni ed a reasona-
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ble opportunity of making a representation against the
penal ty proposed by the Governnent. [132 E-F]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: CIVIL Appeal No. 1863 of
1968.
P. Ram Reddy, K. Jayaramand A. V. V. Nair, for the appel-
I ant .

T.C. Raghavan, B. Parthasarathi and S. Shaukat Hussain,
for the respondent.
The Judgrment of the Court was delivered by

RAY, C.J. This appeal by special |leave is against the
judgrment dated 3 April, 1967 of the High Court of Andhra

Pradesh.

The respondent filed this suit to set aside the order of
conpul sory retirement on the ground that it was illegal,
wongful, ultra vires and inoperative. The respondent al-

l'eged that the departnental enquiry was initiated by the
Chief —Justice and not by the Adm nistrative Bench of the
H gh Court which al one could do so under the Hyderabad Hi gh
Court Act. The respondent alleged that he was not given a
reasonabl e opportunity inasmuch as the report of the Enquiry
Oficer was subnmitted

129
to the Chief Justice and not to the Adm nistrative Bench and
that the Public Service Conmission was not consulted. The

respondent further alleged that the Chief Justice added his
own findings to the report of the “Enquiry O ficer while
sending it to the Governnent and in doing so he took extra-
neous matters which had not been the subject matter of the
enquiry. The respondent alleged that he had no opportunity
to defend himself with reference to the findings of the
Chi ef Justi ce.

The High Court held that the report of the H gh Court
took into consideration extraneous matters and thus deprived
the respondent fromgiving a reasonable opportunity. The
H gh Court, therefore, held that Article 311(2) was violat-
ed. The High Court confirmed the decree of the triall Court
but nodified the order to the extent that the respondent was
entitled to arrears of salary.

The Hyderabad Civil Services (Cdassification,~ Contro
and Appeal) Rules referred to as the Rules contain in Part
1l the followi ng relevant provisions.  Rule 9(b) states
that compul sory retirement before conpletion of 30 years or
25 vyears of qualifying service is one of the penalties.
Rule 12 provides that the Governnent may inmpose any of the
penalties nentioned initens (ii) to (viii) of Rule 9 on
menbers of the State Services after consultation with the
Publ i c Service Commi ssion where such consultation is neces-
sary. Rule 17(b) provides that in every case where it s
proposed to inpose on a nenber of a Service any of the
penalties nmentioned in itenms (iv), (vi), (vii) and (viii) of
rule 9. the grounds shall be communicated. The.charges  are
to be communi cated together with the statenent of the alle-
gations on which each charge is based. A witten statenent
is required to be filed by the officer and an enquiry shal
be held. After the enquiry has been conpleted, the person
charged shall be entitled to put in, if he so desires. any
further witten statenent in his defence. After the enquiry
has been conpleted and after the authority conpetent to
i mpose the penalty nentioned in that clause has arrived at
provi si onal concl usions, the person charged shall be sup-
plied with the copy of the report of the enquiring authority
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and be called upon to show cause within a reasonable tine
agai nst the particular penalty proposed to be inflicted.

Rule 14 states that after conmpleting the oral enquiry,
if any, and giving the person charged an opportunity of
making a witten statement, the inquiry officer should
record his, findings on each charge, the reason for such
findi ngs and recommendati ons as regards the penalty on each
of the charges. Rule 16 states that on receipt of the report
of the enquiry officer the punishing authority should arrive
at a provisional conclusion in regard to the penalty to be
i mposed and the person charged shall be supplied with a copy
of the report of the enquiry officer and be called upon to
show cause wthin a reasonable tine why the particular
penalty or penalties should not be inflicted upon him Any
representation ~submitted by the person charged in this
behal f shall be duly taken into consideration by the punish-
ing authority before final orders are passed.

The Rul es further provide that in a case in which it is
necessary to consult the Public Service Comm ssion according
t'o the provisions of
130
the Public Service Commission Regulations, the conplete
papers of the case should be sent to the Conmission for
their advice as regards the action to be taken without any
observation on the nmerits of the case. On receipt of the
advice of the Commission, if it be found that the Comm ssion
have agreed with the provisional conclusion reached by the
puni shing authority as regards the penalty to be inflicted,
final orders should be issued to the person Charged. I f,
however, it be found that there has been disagreenent on
this point and the punishing authority has no objection to
accept the advice of the Commi ssion, final orders should be
issued to the person charged. If, however, ' the punishing
authority does not consider it feasible to accept the advice
of the Commi ssion another reference on this point should be
made to the Commission and if they still adhere to their
views the case should be submtted through the Services
Branch of the General Adninistrative Departnent for the
orders of the Chief Mnister showing reason for the proposa
and such orders as may be passed by the Chief M nister shal
be conmuni cated to the person charged.

Uuder the Hyderabad Hi gh Court Act 3 of 1337 fasl
corresponding to the year 1937 section 12 provides for the
Admi ni strative Bench consisting of at l|east tw Judges
appointed by the Chief Justice. ~The Chief Justice my
constitute nore than one Adninistrative Bench. Every /ques-
tion before the Adm nistrative Bench shall be deci ded either

by a consensus or by mpjority of opinion. But where a
di sagreenent does not produce a majority of opinion, 'action
shall be taken in accordance with the viewwi th which the
Chief Justice mght concur. |[If the Chief Justice does not

join the Bench and there is no majority of opinion al
opi nions shall be placed before the Chief Justice and the
opi ni on concurred by him shall be given effect +to.
Section 13 of the Hyderabad Hi gh Court Act deals wth powers
of Admi nistrative Bench of the H gh CoUt. The Adm nistra-
tive Bench shall have power inter alia to sanction, suspen-
sion, fines, dismssal

The respondent was appointed as Munsiff Magistrate in
the year 1948. Sonetine in 1951 and 1952 a prelimnary
enquiry by the District and Sessions Judge was nade. The
Admi ni strative Bench consisting of the Chief Justice of the
Hi gh Court and anot her | earned Judge deputed Justice Manohar
Prasad to conduct the enquiry in accordance with the Rules.
On 16 April, 1953 the respondent was suspended. A charge-
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sheet was served on the respondent along with the statenents
of four persons. On the follow ng charges it was proposed
to remove the respondent fromservice nanely (1) Communa
bias in deciding case, (2) disregarding judicial orders, (3)
suggesti ng names of Muslimlawers to Muslimparties and (4)
i nefficiency.

On 3 August, 1953 the Enquiry Oficer Justice Manohar
Prasad submitted a report finding the respondent guilty of
charges nunbered 1 and 3 and he recommended a war ni ng. On
25 August, 1953 the report of the Chief Justice on his own
exam nation of the evidence confirmed the findings of the
enquiry officer and he recommended compulsory retirenent.
On 5 Septenber, 1953 the Administrative Bench the Hi gh Court
sent both the reports to the Governnent.

131

On 14 Cctober, 1953 a show cause notice was issued from
the CGovernment for conpul sory retirement of the respondent.
The CGovernnent show cause notice enclosed the report of
Justice Manohar Prasad. The respondent answered the find-
i'ngs of the enquiry report and al so protested against the
report— of the Chief Justice saying that the Chief Justice
had no authority to-add his own remarks and his findings
were arrived at wi thout hearing the respondent.

On 22 Decenber, 1953 the matter was referred to the
Public Service Comm ssion. On 27 February, 1954 the Public
Service Comm ssion approved conpulsory retirement. On 8
April, 1954 the respondent was conpulsorily retired.

On 28 June, 1954 the respondent preferred an appeal to
the Raj pranukh. On 4 Novenber, 1954 the Rajpramukh dis-
m ssed the appeal. [1n 1957 the respondent filed this suit.

The City CGuvil Court found that the respondent did not
have a chance to neet sonme of the allegations referred to by
the Chief Justice. The City Cvil Court also found that the
report of the Chief Justice weighed with the Governmnent.
The City Cvil Court also found that the respondent had no
reasonabl e opportunity for defending hinself against the
i mposition of penalty of conpul sory retirenent.

The Hi gh Court held that the findings of the Chief
Justice were based to a considerable extent on nmateria
which was not produced before the High Court. The " Hi gh
Court also held that the Government had accepted the report
of the Chief Justice both with regard to the guilt and
puni shnment . The High Court held that since the report of
the Chief Justice fornmed an integral part of the enquiry,
the respondent was deni ed reasonable opportunity at both-the
stages of enquiry and puni shnment and, therefore, the compul-
sory retirenent was bad.

On behal f of the appellant it was contended that assum
ing the report of the Chief Jusitce was taken- into consider-
ation by the Governnent the findings of the Chief Justice
were based on evidence let in before the Enquiry Oficer and
not any extraneous circunstances. It was ‘also submtted
that it was open to the Government to accept or reject the
recommendation of the Chief Justice on the question of
puni shnent. The further subm ssion was that the respondent
was given a reasonable opportunity at both the stages of the
enqui ry and puni shnment, and, therefore, the order of compul -
sory retirenent, is good.

In the alternative it was submitted on behalf of the
appel l ant that the Government of .its own came to the con-
clusion that conpul sory retirenment was the proper punish-
ment, and, therefore, the Government did not act on the
recomrendati on of the Chief Justice.

The report of the Chief Justice referred to the report
of the Enquiring Judge. The Enquiring Judge held that
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charges relating to the communal bias of the respondent and
charges relating to unbecom ng conduct of the respondent in
relation to engagenent of counsel in pending cases were
proved. The Chief Justice in his report said that he was
fl ooded with conmplaints fromlawers, litigants and from al
si des

132

whi ch emanated not only fromthe nenbers of the Bar but al so
from responsible officers. The Chief Justice said in his
report that on consideration of all the facts he had not the
slightest doubt that in this case leniency would be ms-
placed and in the interest of purity of services such prac-
tices, when proved, as they have been proved, nust be dealt
with firmy. He, therefore, expressed the opinion that the
respondent should be compul sorily retired and he concl uded
with the observation "l et the Government be noved accordi ng-
[y".

Under the Rules the Government has power under rule 12
to inpose, inter alia, the penalty of conpulsory retirenment
after consultation with the Public Service Comm ssion where
such —consultationis necessary. The Chief Justice recom
mended conpul sory retirement. He took note of conplaints
received by himfromlawers and other persons. The Chief
Justice took note of insubordination which charge was re-
jected by  the Enquiry Oficer. Rule 17(e) of +the Rules
requires that all orders of punishment shall state the
grounds on whi ch they are based and shall be communicated to
the person agai nst whomthey are passed. The report of the
Chief Justice was not given to the respondent. The Hi gh
Court Act did not authorise the Chief Justice to send a
suppl enentary report with his own findings.. The respondent
had no reasonabl e opportunity of naking any representation
against the report of the Chief Justice of the proposed
puni shrent of conpul sory retirenent.

The High Court rightly held that the report of the Chief
Justice took into consideration extraneous matters, and he
was not authorised to do so under the Rules of the High
Court Act. The report submitted by the Chief Justice is not
the report of the Adm nistrative Bench. The High  Court
rightly held that the Governnent accepted the Chief " Jus-
tice’s report and took action on it. The H gh Court was
right in holding that the report of the Chief Justice was
based to a large extent on secret information which the
respondent had no opportunity of neeting. The ~ respondent
was denied the opportunity of being heard at that stage  of
enquiry. The respondent was deni ed a reasonabl e opportunity
of making a representation against the penalty proposed |/ by
the CGovernnent.

For these reasons the appeal is dismssed. ' The respond-
ent is entitled to costs.

MR Appea
di sm ssed
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