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ACT:

Right to be heard-Lawful occupant of ~a building has no
right to be heard at the stage of "notifying the vacancy" by
the District Mgistrate before passing on order of allotnent
or release-U P. Urban Buildings (Regul ation of Letting Rent
and Eviction) Act, 13, 1972, S. 16 read with Rule 8 of U P.
Urban Buildings (Regulation of Letting, Rent and Eviction)
Rul es 1972- Scope of.

HEADNOTE

Under section 12 of the U P. Rent Act both the |andlord
and the tenant are required to (intimte a vacancy to the
District Magistrate, as and when a vacancy is deened to have
occurred in the circunstances specified therein. On the
intimation of a vacancy, the District Mgistrate may under
section 16 pass either an order allotting the prenises toa
person specified by him or he can release the vacancy in
favour of the landlord on being satisfied that he requires
the premises for the purposes nentioned in section 16(2).
Such an order can however be passed only after
"ascertai nment of vacancy" under Rule 8 of U'P. Rent Rules
1972, through the Rent Inspector and after "notifying the
vacancy" by display on the notice board of ‘the District
Magi strate for a period of three days fromthe date of such
notification.

For the purposes of disposal of an application nade by
respondents 2 and 3 u/s 16(1) (b) of the Act for the
"rel ease" of certain residential prenmses of which the
appel lants claim to be their tenants, the District
Magi strate passed an order on May 20th 1974 viz. "Let the
vacancy be notified" admttedly without granting any hearing
to the appellants, which the appellants challenged as
violative of the principle of "Audi Alteram Partent in the
Al | ahabad High Court. The High Court, though it granted an
interimstay, after show cause notice rejected the Wit
Petition summarily with a brief speaking order on the ground
that the petition was premature and that the proper renedy
lay to themu/s 16(5) (a) of the Act for review of the order
directing that the vacancy be notified. Aggrieved by the
sai d order the appellants filed a petition for special |eave
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inthis Court. During its pendency, the respondent No. 1
i ssued a notice to the appellants that the release
application filed by respondents 2 and 3 would be taken up
for hearing on May 19th 1975 and on May 20th 1975 passed an
order of rel ease, after r ef usi ng to st ay further
proceedings. On May 30th 1975, the appellants filed an
appeal against the release order to the District Judge
Lucknow, who has stayed further proceedi ngs and the appea
i s pending. The question is whether the order dated May 20th
1974 was illegal for the reason that it was passed w thout
affording a hearing to the appellants.

Di sm ssing the appeal s the Court,

N

HELD : (1) A Study of the scheme of the Act and its
provisions show the _untenability of the contention as
regards the illegality of the order passed by respondent No.
1. [945A]

(ii) The Act does not provide for a hearing at the
stage when the Distric Mgistrate passes an order of
al | ot ment _or rel ease. [945-(]

(ii1) _An —order passed under rule 8(2) of the U P. Rent
Rul es for "ascertai nnent of ~vacancy" is what is neant by
"notifying the vacancy". The District Mgistrate need not
hear the parties before notifying the vacancy because under
the schene of the/ U P. Rent Act an order notifying the
vacancy does no injury and causes no prejudice to the
interests of any party. A notification of the vacancy is a
step-in-aid of an order of allotment or release and it is
only when such an ‘order of allotnent or rel ease is passed
that the landlord or the tenant” as the case may be have a
grievance. Orders of allotnment and release are-in the first
i nstance reviewable u/s 16(5)(a) by the D strict
943
Magi strate hinself and an order passed u/s 16 is appeal abl e
u/s 18. The Act thus contenplates successive opportunities
being afforded to persons whose interests are likely to be
affected by an order passed by ‘the District Magistrate.
[ 945F- G 946A, (

(iv) In the instant case, the Wit Petition was
premature in the sense that the order inpugned thereby did
not affect the apellants’ interest in the -particular
prem ses. The appellants have since fil ed an appeal agai nst
the order of release to the District Judge and that appea
is pending. That is the proper forum for adjudicating onthe
rival clains. [946E]

JUDGVENT:

ClVIL APPELLLATE JURISDICTION : Civil Appeal No. 1093
of 1975.

Appeal by Special Leave fromthe Judgnent and @ order
dated 7th August 1974 of the Al ahabad H gh Court (Lucknow
Bench) in Wit Petition No. 673/74.

S. C Mlik, S. K Mhta, K R Nagaraja and P. N Pur
for the Appellant.

S. T. Desai and M L. Verma for Respondents 2 and 3.

The Judgnent of the Court was delivered by

CHANDRACHUD, J. This appeal by special |eave raises a
short, though inportant question wunder the U P. U ban
Bui | di ngs (Regul ation of Letting, Rent and Eviction) Act, 13
of 1972.

Respondents 2 and 3 filed an application under section
16(1)(b) of the Act for the ‘release’ of certain residentia
prem ses of which the appellants claimto be their tenants.
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Respondent 1, acting as a Rent Controller, directed a Senior
Inspector to inspect the prenises and nmake a report.
Accordingly, the Senior Inspector inspected the preni ses and
submitted a report on April 9, 1974 stating : "After hearing
the parties it would be proper to take further action". The
Seni or Inspector seems to have found that the prem ses were
in occupation of 3 persons two of whom clained to be
partners of the appellant-firm Ms. Tirlok Singh & Co. On
receipt of the report respondent 1 passed the inpugned
order, "Let the vacancy be notified", admttedly without
granting any bearing to the appell ants.

On May 23, 1974 the appellants filed a wit petition in
the H gh Court of Allahabad challenging the aforesaid order
on the ground that it was passed in violation of the
principles of natural justice. Pending admi ssion of the wit
petition the Hi gh ~ Court st ayed further pr oceedi ngs
consequent on the order. On August 7, 1974, a Division Bench
of the Hgh Court rejected the wit petition sunmarily, wth
a brief speaking order. It felt that the wit petition was
premature and that the proper renedy for the appellants was
to approach respondent 1 ~under section 16(5)(a) of the Act
for review of the order directing that the wvacancy be
notified.

In April, 1975 the appellants filed a petition for
special leave in this Court against the order of the Hi gh
Court but during the pendency of that petition, respondent 1
issued a notice to the appellants stating that the rel ease
application filed by respondents 2 and 3 would be taken up
for hearing on May 19. On May 21, 1975 respondent 1 passed a
rel ease
944
order and, though nmoved in that behalf by the appellants,
refused to stay further proceedings: On May 30, 1975 the
appel l ants filed an appeal against the rel ease order to the
Di strict Judge, Lucknow who has stayed further proceedings.
That appeal is pending.

The narrow question for determnation is whether the
order passed by respondent 1 on May 20, 1974 directing that
the vacancy be notified is illegal for the reason that it
was passed without affording a hearing to the appellants.
This question incidentally involves an inquiry into the
correctness of the view expressed by the Hgh Court that the
wit petition filed by the appellants was prenature.

It is necessary for a proper appreciation of -the
controversy involved in this appeal to understand the schene
of the U P. Rent Act, 13 of 1972. Chapter 11l —entitled
"Regul ati on of Letting" provides by section. 12(1) that a
landl ord or tenant of a building shall be deened to have
ceased to occupy the building or a part thereof if (a) he
has substantially renoved his effects therefrom or (b) he
has allowed it to be occupied by any person who-is not a
menber of his family, or (c) in the case of a residentia
buil ding, he as well as nmenbers of his fam |y have taken up
residence not being tenporary residence, elsewhere. By
sction 12(4), any building or part of a building which a
l andl ord or a tenant has ceased to occupy shall be deened to
be vacant. By section 13, where a landlord or a tenant
ceases to occupy a building no person can occupy it
ot herwi se than under an order of allotnent or rel ease passed
under section 16. Section 15 inposes an obligation on every
landlord to give notice of the vacancy to the District
Magi strate whenever a building falls vacant.

Section 16 which deals wth allotnent and rel ease of
vacant buildings provides by sub-section (1)(a) that the
District Magistrate may by order require the landlord to |et
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any vacant building to any person specified in the order, to
be called an allotnent order. Section 16(1) (b) enpowers the
District Magistrate to pass a release order directing that
the whole or any part of such building nmay be rel eased in
favour of the landlord. By reason of section 16(2), no
rel ease order can be passed under section 16(1)(b) unless
the District Magistrate is satisfied that the building is
required by the | andl ord bona fide for occupation by hinself
or any nenber of his family or for any of the purposes
specified in the sub-section. By section 16(5)(a), where the
l andl ord or any other person claimng to be a lawu

occupant of the building conprised in the order of allotnent
or release satisfies the District Magistrate that such an
order was not nade in accordance with clause (a) or clause
(b) of section 16(1), the District Mgistrate may review the
order. If the District Magistrate on review sets aside or
nodi fies the order of allotnent or release, he is enpowered
under section 16(5)(b) to put the applicant, if already
evi cted, back into possession. Section 18 which provides for
an appeal' agai nst an order of allotnent or rel ease says that
any person_ aggrieved by an order of allotnent or release
passed under section 16 may prefer an appeal to the District
Judge. If the order ~of allotnent or release is varied or
rescinded by the Di'striet Judge, the ©District Magistrate
under section 18(2) has the power to place the

945

parties back in the position which they would have occupi ed
but for such order.

A study of these provisions shows the untenability of
the appellant’s contention as regards the illegality of the
order passed by respondent. 1. Chapter |I1 of the U P. Rent
Act casts an obligation both on the |andl ord and the tenant
tointimte a vacancy to the District Mgistrate. A vacancy
is to be deemed to have occurred in~ the circunstances
specified in section 12. On the intimation of a vacancy or
otherwi se, the District Magistrate may under section 16 pass
either an order allotting the prem ses to a person specified
by him or he <can release the vacancy in favour of the
l andl ord on being satisfied that he requires the prenises
for the purposes mentioned in section 16(2). The Act does
not provide for a hearing at the stage when the District
Magi strate passes an order of allotnent or release. But any
person aggri eved by such an order is entitled under section
16(5)(a) to ask the District Magistrate to review his order.
If, in the meanwhile, any person in possession of the
prem ses has been evicted the District Magistrate has the
power, if he sets aside or nodifies the order of all otnent
or release, to put the applicant back in | possession
Further, an order passed under section 16 is  appeal able
under section 18 which neans that a person aggrieved by an
order of allotnent or release has at aleast a two-fold
opportunity to challenge an order affecting his interest.

The order dated May 20, 1974 passed by respondent 1 to
the effect "Let the vacancy be notified" is not by itself
and without nore calculated to injure or effect the
appellant’s interest. As a sequel to that order and after
the Hgh Court rejected the appellants’ wit petition,
respondent 1 served a notice on the appellants stating that
the proceeding would be taken up for hearing on May 19,
1975. The release order was eventually passed on My 21
after hearing the appellants and they have filed an appea
agai nst that order before the District Judge who is entitled
to exanine the legality and propriety of the order

Thus, in the first place, it was unnecessary for
respondent 1 to hear the appellants before notifying the
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vacancy because wunder the schene of the U P. Rent Act, an
order notifying the vacancy does no injury and causes no
prejudice to the interests of any party. A notification of
the vacancy is a step-in-aid of an order of allotnent or
release and it is only when such an order of allotnment or
rel ease is passed that the landlord or the tenant, as the
case may be, can have a grievance. Orders of allotnent and
release are, in the first instance, reviewable by the
District Magistrate hinself and an order passed by the
District Magi strate wunder section 16 is appeal able under
section 18.

A reference to the Utar Pradesh Urban Buildings
(Regul ation of Letting, Rent and Eviction) Rules, 1972 would
be relevant and useful in this behalf. Rule 8(1) called
"Ascertai nment of Vacancy" enjoins the District Magistrate,
bef ore maki ng an order of allotment or rel ease in respect of
any building which is alleged to be vacant, to obtain a
report fromthe Rent Control Inspector. Under rule 8(2), the
I nspector 'is required to inspect the building as far as
possi bl e inthe presence
946
of the parties and subnit the report to the District
Magi strate after eliciting the necessary facts. Rule 8(2)
requires that the conclusion contained in the Inspector’s
report nust be posted  on the Notice Board of the District
Magi strate’s office for the information of the genera
public. This is what is neant by "notifying the vacancy" and
this explains the order passed by the District Magistrate :
"Let the vacancy be notified". The existence of the vacancy,
by being displayed on the District Magistrate’s notice
board, is notified to the general public in order that
persons interested in the allotnent of the vacancy may apply
to the District Magistrate in that behal f.” Under Rule 8(2),
an order of allotnent can be  passed not before the
expiration of 3 days fromthe date on which the vacancy is
notified and if in the nmeantine any objection is received,
not before the disposal of such objection. Under rule 8(3),
all objection to the notification of the vacancy has to be
deci ded after considering any evidence that the objector or
any other person nay adduce.

The Act thus contenplates successive opportunities
being afforded to persons whose interests are likely to be
affected by any order passed by the District Magistrate.
Putting it briefly, an order notifying the vacancy can be
objected to and the objection has to be decided after
considering the evidence that the objector —or any other
person concerned nay adduce. Secondly, if. an~ order of
allotment or release is passed under section 16, follow ng
upon the notification of a vacancy, the aggrieved person can
file a review application. Thirdly, as against an / order
passed under section 16, there is a right of appeal under
section 18.

The High Court was therefore right in expressing the
view that the appellants’ wit petition was premature. The
wit petition was premature in the sense that the order
i mpugned thereby did not affect the appellants’ interest in
the particular prenises. The appellants have since filed an
appeal against the order of release to the District Judge
and that appeal is pending. That is the proper forumfor
adjudicating on the rival <clains of the appellants on one
hand and respondents 2 and 3 on the other

The appeal is accordingly dismssed with costs.

S R Appeal dism ssed.
947




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 6




