http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

PETI TI ONER:
DR, RAM RAJ RAM

Vs.

RESPONDENT:
STATE OF BI HAR & ORS.

DATE OF JUDGVENT: 02/ 05/ 1996

BENCH

PUNCHHI , M M
BENCH

PUNCHHI, M M
AHVADI A. M (CJ)
RAMASWAMY, K

Cl TATI ON
JT 1996 (5) 393 1996 SCALE (4) 259

ACT:

HEADNOTE:

JUDGVENT:
JUDGMENT
Punchhi . J.

This is an angul ar service dispute between Dr. Ram Raj
Ram (hereafter referred to as to "Dr. Rani') on one side and
Dr. Radheyshyam Sharma (hereafter referred to as "Dr.
Sharma") on the other. Civil Wit Jurisdiction Case No. 6230
of 1989 preferred by Dr. Sharnma was all owed by a Division
Bench of the Patna Hi gh Court on Decenber 19, 1990 granting
to him the sought for reliefs which affected Dr. Ram
Similarly, on the same day, the sanme Division Bench
dismissed Civil Wit Jurisdiction Case No.6620 of 1989
preferred by Dr. Ram denying to himthe mandanus sought on
what ever achi eved before-hand. Civil Appeal No. 1894 of 1991
has arisen fromthe former case and Civil Appeal No.1895 of
1991 from the latter; Dr. Ram being the ~comobn appell ant
herein; Dr. Sharma being a respondent comon to both.

Thus di sposal of these appeals by a conmon judgmrent.

On April 11, 1935, the CGovernnent of Bihar and Oissa
made Rul es known as the Bihar and Orissa Veterinary Service
Class-1, to regulate the conditions of service, pay,
al | owances and pension of menbers of the Service: A nenber
of service was to nmean a person appointed in substantive or
of ficiating capacity under the provisions of the rules to a
post in the cadre of service, but not including a nmenmber of
the Indian Veterinary Service. Rule 16 thereof provided that
the post of the Director of Veterinary Services shall remain
outside the cadre of service but subject to the provisions
of Rule 17, it may be filled at the discretion of the |ocal
government by a nenber of the Service. Rule 17 (with which
we are not concerned presently) provides that a menber of
the Indian Veterinary Service borne on the cadre of Bihar
and Orissa shall normally be appointed to the post of the
Director, but if none is avail able, assistance of the
CGovernment of India was to be sought with a view to
procuring a suitable selection fromanmong the nenbers of the
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Indian Veterinary Service in other provinces before any
ot her person was to be appointed to the post Thus in a given
situation, the post of the Director of the Veterinary
Services could be filled by a nenber of the Service; the
post all the same renmaining outside the cadre of the
Service. That was the nmandate of the Rule. Recognizing the
rel evance of seniority in the context, Rule 14 provided that
seniority in the service shall be determ ned by the date of
the officer’s substantive appoi nt nment to the service
irrespective of the pay drawn by him

The Rul es above nentioned acquired, if not recognized,
statutory character by exercise of the legislative power
vested in the Governor by Governnent Notification reproduced
hereafter:

APPQO NTMENT DEPARTMENT

APPO NTMENT Fi l-e No.3LS-27 of 1960

Rul es under ~Article 309 of the

Constitution of I'ndia, 1949.

Noti f'i cati on No. 3L- 27/ 50- 3555- A,

dated the 15th April, 1959, by the

Government of Bihar, Appoi ntnent

Deptt.

In exercise of ~ the powers

conferred by the proviso to Article

309 of the Constitution of India,

the Governor @ of Bi har is pl eased

to make t he fol l owi ng rule,

namel y: -

Al enactnents, rul es and
orders, whether made under any
enact nment or ot-her wi se, whi ch

regul at ed t he recruitnent and

conditions of service of persons

appointed to public service and

posts in connecti on wi-th the

affairs which are now the affairs

of the State of Bihar and/ which

were in force immediately before

the 26th January, 1950, shall unti

provision is made by or under. an

act of the State Legislature to

regul ate such recruitnent and

conditions of service, be in force

as if they had been nade by virtue

of the powers nade under the said

provi so.

By order of the Governor
of Bi har
sd/
L. P. Singh,
Chi ef Secretary, Bihar"

Dr. Sharnma was appointed in the Bihar Animal Husbandry
Service Cass-I (hereafter referred to as the "Service") by
a Notification dated 6-7-1966 issued by the Departnent of
Ani mal Husbandry. On the other hand, Dr. Ram in the year
1972, was appointed in a dass-1lIl post in the Aninal
Husbandry Service. On 7-6-1975, gradation list of the
officers in the Service was notified in which the nane of
Dr. Sharma figured at serial no.37. Since on that date Dr.
Ram was working in Animal Husbandry Service Cass-I111, his
nanme could not and did not figure in the said gradation
list. Dr. Ramwas successful in obtaining in the year 1976 a
reserved post in the Bihar Animal Husbandry C ass-11 Service
on the reconmendati on of the Bi har Public Service Conmi ssion
(hereafter referred to as the "Conmi ssion"). On June 1,1977,
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an advertisenent was published by the Conm ssion inviting
applications from eligible scheduled caste candidates for
appoi nt nent agai nst the tenporary post of Special Oficer
Intensive Cattle Developnment Block in the pay scale of
Rs. 1060- 1580 in the Bihar Aninmal Husbandry Service O ass-I
(Special) (hereafter referred to as the "Special Service").
Dr. Ram conpeted and energed successful in obtaining that
post as a direct appointee on 8-1-19?8, which post he joined
on 11-1-1978

Bef ore-hand the Governnent of Bihar had constituted a
Conmittee of senior officers with a view to assess the
probl em of stagnation and for evol ving nethods to renove the
sanme and affording opportunity for pronotion. The Finance
Departnent of Governnent of Bihar, taking into account the
reconmendations of the aforesaid Committee, published the
deci si ons of the State CGovernment on April 11, 1977
relatable to many Services, to pave the path of pronotion.
In so far as Bihar Animal Husbandry Service was concerned,
it was decided that out of the sanctioned strength of cadre
posts in ' the Service, pronpotional posts shall be (i) 15%
posts in the pay scale of Rs.620-1415; (ii) 3% in the pay
scal e of Rs.1060-1580; and (iii) 2% posts in the pay scale
of Rs.1340-1870 including the post of Director. The
CGovernment  deci si on further was to make the decision
effective in the Service fromJanuary 1, 1977, i.e. about 3-
1/2 months prior to the announcenent. Since nunerical have
been supplied by us to the pronotional posts, we may | eave a
mark here to say ‘that Dr. Ranis special post having pay

scale of Rs.1060-1580 was conparable, if at. all, wth
classification (ii) posts carrying the sane pay scale.

Since Dr. Sharma_was - continuing in Bihar Aninal
Husbandry Service Cass-I since the ~year 1966, ' he was

recorded as prompted on 21-11-1985 for ~senior selection
grade (classification iii) in the pay scale of Rs. 1575-2300
(as enhanced) with effect from 1-1-1977, with t he
concurrence of the Bihar Public Service Conm ssion. Later by
another Notification of 3-12-1987, the date of pronption was
changed from 1-1-1977 to 1-2-1983. Yet another Notification
was i ssued on 8-1-1988 changing the date of pronotion from
1-2-1983 to 1-4-1981. These changes had ranifications
because in the neantinme service prospects of Dr. Ram were
parallely being nurtured and fostered in the corridors of
t he bureaucracy.

Dr. Ram as said before, was appointed on 9-1-1978
agai nst the post advertised described as ~in the Specia
Service when neither any service of the name or cadre
existed at the tinme, or any tine thereafter. According to
Dr. Ramthis post was created which had a high scal e of pay,
i.e., of Rs.1060-1580 (classificationii), its effect being
to create an internedi ate stage between C ass-I officers of
the regul ar Service on one side and that of the Director on
the other. The disparity in pay of Class | being Rs.620-1415
(for classification i), and for the special «class ‘being
Rs. 1060- 1580, was brought to focus to assert his qualitative
di fference and hence superiority/seniority. Since Dr. Ram
was appointed on 9-1-1978 in the Special Service and Dr.
Sharma had been brought in the selection grade/pronotiona
post in the regular Service with effect from 1-1-1977 which
date was |ater changed to dates beyond 1978, it is in this
arena that the bureaucracy of the State played an activi st
role by first ordering that the Special Service be known as
the basic cadre in which shall anal gamate the Service, and
secondly in this nanner when Dr. Ram was appointed on 8-1-
1978 he be graded as the senior-nost in the departnent and
to be in a positionto stake claim to the post of the
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Director; Dr. Sharnma’s induction in the pronotional |evel of
the Service being of 1-4-1981 and not on 1-1-1977.

As a step towards anml gamation, on Novenber 21, 1985
by means of a Notification, Dr. Sharna and a few others were
declared to be pronmoted to the Special Service with effect
from1-1-1977. Dr. Ram who had regarded hinself as senior to
Dr. Sharma challenged the retrospective pronotion of Dr.
Sharma as violating his seniority claim before the High
Court of Patna. On 2-12-1986, his wit petition was di sposed
of by the High Court with certain directions, primry of
which was to finalize the gradation list and the class to
whi ch Dr. Ram bel onged, within three nonths fromthe date of
the order. Since that direction was not conplied with, Dr.
Ram moved the High Court by way of a Contenpt Petition
There the CGovernnment put forth the plea that final seniority
list dated 3-12-1987 had been published whereby Dr. Ram was
shown at serial no. 1 and Dr. Sharma at serial no.?2.
Chal l enging the ~final gradation |Ilist of 3-12-1987, Dr.
Sharma approached the High Court and sought the relief of
declarati'on‘'that ~there was no service by the nane Bihar
Ani mal Husbandry Service Class-|l (Special) and that it could
not change places to be the ‘basic service’ and further that
order dated 3-12-1987 changing the gradation list was beyond
the powers of the ‘Government and its bureaucracy when the
Conmi ssion had hel'd him entitled to pronotion on 1-1-1977.
The High Court on the pleadings of the parties and the stand
taken by the Government opined that when no separate cadre
known as Ani mal Husbandry Service Class-1 (Special) had been
created which is said to be superior to the regular Bihar

Ani mal Husbandry Service O ass-I, then the  appointnent of
Dr. Ram on 9-1-1978 shall be taken to -have been made in
Bi har Animal Husbandry Service Cass-1, in which Dr. Sharma

had been appointed as early as on 6-7-1966 and consequently
there could be no question of Dr. Ram being shown senior to
Dr. Sharm in the purported  exercise of notifying a
gradation list of officers in the newy created cadre of
Speci al Service. Enphasis was also laid by the H gh Court on
the fact situation that Dr. Sharma had only been held
entitled to selection grade (in <classification iii) as
concurred to by the Commission vide order dated 21-11-1985
effective from 1-1-1977, which date was later wongly
changed to 1-2-1983 and then brought back to 1-4-1981. The
Comm ssion, as is evident, had found Dr. Sharma entitled to
sel ection grade wth effect from1-1-1977 and there could
thus be no justification to change the date of his
entitl enent to sel ection gr ades of the three
classifications; be they called pronptions or otherw se. It
is for such viewtaken that the High Court allowed the wit
petition of Dr. Sharma and on that basis denied the prayer
of mandanus of Dr. Ram seeking his appoi ntnent as Director
There is no need to burden this judgnment by elaborating
the shifting stands adopted by the bureaucracy who had one
line of thinking when one set of officers were in chair and
anot her when cane the other set. It only needs to be said
that this tossing disclosed indeed |loyalties to sectarian
interests and not to |aw Before the H gh Court, to begin
with, the affidavit of the State put forward was to oppose
the claimof Dr, Sharnma but |ater the same was w t hdrawn and
a fresh affidavit filed by another officer who gave out

details to show how that Special Service was illegally
created and how directions had been issued to have it
subsequently withdrawn. It is the later affidavit which was

accepted and nmade use of extensively by the H gh Court while
allowing wit petition of Dr. Sharma in quoting passages
therefromin its judgment, absolving itself from exam ning
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the question as to whether there ever existed a cadre of
Bi har Animal Husbandry Service Cass-1 (Special), in which
Dr. Ram was appoi nted by process of direct recruitnment on 9-
1-1978, and whether Dr. Sharma was pronoted to that service
with effect from 1-4-1981. Despite that the natter does not
seemto rest, because in the affidavits received fromthe
State Governnent in the special |eave petition, the stand
originally adopted, i.e., to oppose the claimof Dr. Sharma
has been resorted to. It would rather if not for anything
el se, be better for the sake of prudence to | eave aside the
affidavits of the State given from time to time unless
direly required, because of the bureaucracy shifting its
loyalties and stances depending on the weather. Dr. Sharna
in his additional affidavit dated 1-2-1992 has attributed
nmal afide to a certain politician in power for pronoting the
cause of Dr. Ram in whatever station of |life he was in the
past before being in such position, during which the
controversy kept-brewed in governnent quarters. It would not
be worth i'ts while to go into this question and pronounce on
the issue. It would be better togo to the worth of the
gover nrent _docunent s whi chever have appeared on the record.
But for the operating Bihar and Oissa Veterinary

Service Class-I Rules, no other Rules are clained to be
exi sting governing ‘the Service conditions of the nmenbers of
the Service. It is otherw se not denied that the Departnent

of Ani mal Husbandry i's covered under the Veterinary Service.
Since when Service in the Animal Husbandry Departnent got to
be known as Bihar \ Animal Husbandry Service Class-1 is |eft
to obscurity except ‘that when  Dr. Sharma joined, this
Service was existing.in the year 1966. The appearance of
Special Service is known to be born in January 1978 when its
advertised post was filled. In the original " counter
affidavit filed by the State before the High Court, the
Under Secretary to the Departnent of _Animal Husbandry &
Fi sheries stated that Special Service cannot be nmeant to
indicate that it was not a part of ‘the Service and that the
word ‘Special’ was used as a suffix to indicate 'a higher
scale of pay in the Service itself. The word ‘ Special’ was
then explained to nean to identify the scale of pay. It was
then not denied that all the posts. in the Service, whether
within or wthout the cadre, were Class-l posts under the
Bi har Service Code. In the supplenentary —affidavit of the
State, it was highlighted contrarily chat the Bihar and
Orissa Veterinary Service Cass-l Recruitnment Rules, 1935
were still applicable to the Aninal Husbandry Departnment and
that there was no provision in the said Rules to declare the
Special Service as a basic cadre, and thus its constitution
was not in accordance with the Rules, It was conpl ai ned that
its creation was rather rusted through w thout obtaining
concurrence of the Personnel and Admnistrative Reforns
Departnent, the Finance Department or even the approval of
council of mnisters. In viewof this State of affairs, it
woul d thus be safe to proceed on the basis that the old
Rul es of 1935 are the only statutory Rules avail able on the
subj ect and that those Rules are applicable in the
Departnent of Aninmal Husbandry. Those Rules permitting no
such course a new service could not be established. The
special post <created in the Special Service proceeds on a
fait acconmpli towards establishing such Service, clearly in
violation of the Rules when regular service was existing in
the Departnent in consonance wth the Rules. Rule 14
specifically says that seniority in the Service shall be
det erm ned by the date of the officer’'s substantive
appoi ntnent to the Service irrespective of the pay drawn by
him Wen the Governnent’s stand initially, in the High
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Court has been , as also here, that Special Service was
nothing but a species of the regular Service and Specia
only in the sense to indicate a selection grade, it cannot
for a nonent then be swallowed that the latter of the two;
i.e. the special service, was the basic cadre, to be put at
the pedestal of superiority The game of that section of
bur eaucracy which wanted to hel p Dr. Ram towards
Directorship of the Departnent was firstly to create an
artificial and separate service, and if not neaning to
create one then to create a post which would fetch the
promotional pay scale as due to Cass-1 officers and then
claimseniority for Dr. ramon two grounds nanely, he was on
the date of his appointment in higher scale of pay than Dr.
Sharma, and apart fromthat he was otherwi se on the date of
his appointment to the  Service senior to him because O.
Sharma got the pronptional scale in the year 1981, and not
in the year 1977. The argunent conveniently forgets that the
Service is one and the artificiality created by the Specia
Service is of no consequence, nore so when both the versions
of the ‘bureaucracy of the State do not mmintain the
di stinction, even though l'ater a basic cadre was carved for
the Special Service. The demarcation again was given a
floating lesson for the future. If the Service is one then
the date of entry into-the service in substantive capacity
is the determining factor for seniority irrespective of
scal e of pay, as envisaged by Rule 14. But if there are two
Services as has been taken and hit by the Hi gh Court, the
creation of the Special Service to plug in Dr. Ramat an
advant ageous position. was a neasure of naked mani pul ati on,
an unfair act, utterly unreasonable, in abuse of power,
without resort to lawand inthe teeth of the Rules. It can
never be said that Dr. Sharma on attaining of selection
grade entered into a new service so as to subordinate
hinself to Dr. Ram who was allegedly an earlier | entrant
(though not holding so) to the service on the fortuitous
circunmstance of a side entry. Thus it beconmes evident and
bare that the entire game was played throwing to wi nds al
sense of propriety and naking the Rule of |aw a nockery.
Attention must now be diverted to notification dated
Noverber 21, 1986, issued by the Special Secretary to the
CGovernment to the Director, Animal Husbandry Departnent,
Bi har, Patna which has been quashed by the H gh Court. It
says "In relation to this Departnent’s |etter No. 9043 dated
31-8-1978 on the subject nentioned above as directed, | have
to state that the GCovernment has taken a decision that the
seniority list of the Bihar Animal Husbandry Service C ass-1
(Special) be prepared separately. Sinultaneously treating
the Bihar Animal Husbandry Service O ass-1 Special as basic
cadre, action nmay be taken to confirmation of the officers
pronmoted from the |lower scale and the officers appointed
directly. This would be necessary for the future pronotion."
The Special Service by stroke of pen has been nade a basic
cadre, giving go-bye to the statutory Veterinary Services
Class-1 Rules 1935 which are applicable in the Animnmal
Husbandry Department, Aninal Husbandry as its progeny being
a species of the Veterinary Services. W fail to appreciate
how a service/cadre could be a basic cadre when it itself
was born in 1978. How could rights created in the regular
service/cadre in the Animal Husbandry Service Cass-lI be
done away wth or be trampled upon by the newly created
service/cadre. And how could it apply retrospectively when
the State itself made the policy applicable for future
promotions being due after Novenmber 21, 1986. Earlier
pronmotions were in any case protected. Al the dates of
promotion attributed to the cause of Dr. Sharma were prior
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to Novenber 21, 1986 and on which dates there was no
guestion of any basis cadre coming on the scene to cast
shadow thereon by an executive fiat. And yet notification
dated 3-12-87, also quashed by the H gh Court, followed
showing Dr. Ramto be the seniornpst and Dr. Sharma next to
him Vested rights of Dr. Sharma could not be taken away in
this manner, he being in the service from1966 entitled to
sel ection grade wth effect from 1-1-1977 in his own
servicel/ cadre, as held by the H gh Court. There was no basis
or occasion for Dr. Sharma’'s cadre being treated as
subsidiary or secondary to a newWy created cadre termed
basic cadre. W, therefore, do not see any infirmty in the
Hi gh Court’s order

Thus the vi ews above expressed, added to views
expressed by the Hi gh Court, |eads to the conclusion that no
relief is due to the appellant in these two appeals. They
are consequently dism ssed w thout any order as to costs.




