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ACT:

I ncome Tax Act, 1961, ss 33(i)(iii)(Q (A,33(1)(b)(B)
(i), 80E, 80-1 and itens 7, 17 and 24 of the Fifth Schedul e
- Manufacture of insulated copper wires-Gant of devel opnent
rebate & deduction in respect ~of profits and gains-
Perm ssibility of.

HEADNOTE

Section 33 of the Incone Tax Act, 1961 provides for the
grant of devel opnent rebate. - The ~appell ant-assessee, who
carried on the business of manufacture and sale of insul ated
copper wires, clainmed for the assessnent years 1966-67 to
1971-72 that it was entitled to the benefits conferred by
ss. 33(i)(iii) (c)(A and 80OE read with itens 7, 17 and 24
of the Fifth Schedule and ss. 33(i)(b)(B)(i) and 80-1 read
with itens 7, 17 and 24 of the Fifth or the Sixth Schedul e,
as the case may be, for the aforesaid assessment years as a
"priority industry". It contended before the Incone Tax
officer that the wires nanufactured by it were covered by
the word "cables" enployed in the articles and things
specified in items 7, 17 and 24 of the Fifth Schedule for
the assessment years 1966-67, 1967-68 and 1968-69 and itens
7, 17 and 24 of the Sixth Schedul e of the Incone Tax Act for
the assessment years 1969-70 to 1971-72. The |Incone Tax
officer rejected the claimmade by the appellant. The natter
ultimately went before the H gh Court in a reference. The
Hi gh Court answered the question in favour of the Revenue
and against the appellant-assessee on the ground that the
wires were not neant for the generation and transm ssion of
electricity and they would fall withinitem7 only if they
were neant solely for that purpose and not ot herw se.

Di sm ssing the appeal
N

HELD: 1. Item 7 of the Fifth Schedule speaks of
equi pnrent for the generation and transm ssion of electricity
and such equi prent i ncl udes transforners, cables and
transm ssion towers. To appreciate what is conprehended in
item?7, it is permissible torefer to a related
479




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 2 of 7
entry, item 24, which refers to conponent parts of the
articles mentioned, inter alia initem 7. Wenitem24 is
read in its entirety, it is apparent that the conponent

parts mentioned therein are conmponent parts of what can be
descri bed as machinery. Then reading item 7 in conjunction
with item 24, the conclusion is inescapable that when item?7
speaks of equipnment, reference is intended to nachinery
needed tor the generation and transm ssion of electricity.
The item envisages conplete sel f-contained wunits of
equi prent, units which, on being put together or connected
together, constitute the apparatus for the generation and
transm ssion of electricity. Viewed in that context, the
reference in item7 to cables nust nean cables identifiable
as a conplete self-contained unit in thenselves as a
distinct unit of equi pment when enployed in the generation
and transm ssion of electricity. A cable does not fal
withinitem 7 if it is” merely a conmponent, or part of a
conponent, of a unit -~ of equipnment or rmachinery.[485F-H
486A- C]

Conmi_ssi oner of | ncone Tax, Tam | Nadu-V  v.
Dhandayut hapani® Foundry (Private) Ltd., [1980] 1231 TR 709,
i nappl i cabl e.

In the instant case, the sales accounts of the asessee
showed that the assessee had sold winding wires used in the
manufacture of different types of electricity. These are
wi nding wires, enployed in coils, wnding of armatures, etc.
and cannot be identified at all as cables-in the sense in
which item 7 conceives of cables. [486D E

JUDGVENT:
ClVIL APPELLATE JURISDICTION: Civil Appeal Nos 597-599
(NT) of 1985
Fromthe Judgment and order dated 3.5.1983 of the
Punj ab & Haryana Hi gh Court in Income Tax Reference Nos. 61
63 and 64 of 1977
Dr. Devi Pal, V.S. Desai, OC Mthur, Ms A'K Verns,
Ms. Meera Verma and S. Sukumaran for.the Appellant.
S.C. Manchanda and Ms. A Subhashini_ for the Respondent
The Judgrment of the Court was delivered by
PATHAK, J. These appeals by special leave are directed
agai nst the judgnent of the High Court of Punjab and Haryana
hol ding that the sale of insulated copper wres nmanufactured
by the appell ant-
480
assessee does not entitle it to the benefits conferred by
ss. 33(1)(iii) (c)(A) and B80OE of the Income Tax Act, 1961
for the assessnent years 1966-67 and 1967-68 and the
benefits conferred by ss. 33(1)(b)(B)(i) and 80l ~of the
I ncome-tax Act, 1961 for the assessnent years 1968-69 to
1971-72
Section 33 of the Incone Tax Act, 1961 provides for the
grant of devel opnent rebate. Prior to April 1, 1968,  s.
33(1)(iii)(c)(A) of the Income Tax Act, 1961 provided:
"(1) In respect of a new ship acquired or new
machinery or plant (other than office appliances
or road transport vehicles) installed after the
31st day of March, 1954, which is owned by the
assessee and is wholly wused for the purposes of
the business carried on by him a sumby way of
devel opnent rebate, equival ent to-

D
D R

(iii) in the case of machinery or plant installed
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after the 31st day of March, 1961-
() o
(b))

(c) where the machinery or plant is installed
after the 31st day of March, 1965-
(A) for the purposes of business of
construction, manufacture or production
of any one or nore of the articles or
things specified in the Ilist in the
Fi fth Schedul e-

(a) thirty-five per cent, of the

actual cost of the nmachinery or

plant to the assesee, where it is
installed before the 1st day of

April, 1970. and

(b) twenty-five per cent, of such

cost, where

481

it is installed after the 31st day

of March, 1970.

(B) o
shal |, subject” to the provisions of s. 34, be
all owed as ~a deduction in respect of the previous
year in which the ship was acquired or the
machi nery or plant was installed or, if the ship
machinery or plant is first put to use in the
i medi ately succeeding previous year, then, in
respect of ‘that previous year."

This provision was substituted, wth effect fromApril 1,
1968, by the present provision which reads:
"33(1)(a) In respect of a new ship or new
machi nery or plant (other than office appliances
or road transport vehicles) which is owned by the
assessee and is wholly used for the purposes of
the business carried on by him there shall, in
accordance with and subject to the provisions of
this section and of 'section 34, be allowed a
deduction in respect of a previous year in which
the ship was acquired or the nmachinery or plant
was installed or, if the ship, machinery or plant
is first put to use in the inmedi ately succeeding
previous year, then, in respect of that previous
year, a sum by way of developnent rebate as
specified in clause (b).
(A) e
(B) in the case of machinery or plant, -
(i) where the machinery or plant is installed
for the purposes of business of construction,
manuf acture or production of any one or nore
of the articles or things specified in the
l[ist in the Fifth Schedule, -
(a) thirty-five per cent of the actua
cost of the machinery or plant ‘to the
assessee, where it is in stalled before
the 1st day of April, 1970, and
(b) twenty-five per cent of such cost,
where it is installed after the 31st day
of March, 1970.
482
These provisions relate to devel opnent rebate.

A deduction was also available to an assessee in
respect of profits and gains from specified industries in
the case of certain conpanies prior to April 1, 1968.
Secti on 80E provi ded:

"80E (1) In the case of a conpany to which this
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section applies, where the total inconme (as
conputed in accordance with the other provisions
of this Act) includes any profits and gains
attributable to the business of generation or
di stribution of electricity or any other form of
power or of construction, manuf act ure or
production of any one or (- nore of the articles
or things specifiedin the list in the Fifth
Schedul e, there shall be allowed a deduction from
such pro fits and gains of an amobunt equal to
ei ght per cent. thereof in conputing the tota
i ncomre of the company.”

Section 80E was deleted with effect fromApril 1, 1968

and was substituted by s. 80-1 which provides:

"80-1(1) In the case of a conpany to which this

section ap plies, where the gross total incone
i ncl udes-any profits and gains attributable to any
priority industry, there shall be allowed, in

accordance with and subject to the provisions of
this section, a deduction fromsuch profits and
gains of an anobunt —equall to eight per cent,
thereof, in conmputing the total incone of the
conmpany. "

It is not disputed between the parties that the assessee is

a conpany to which/the provisions of s. 80E and subsequently

of s. 80l will apply. Section 80I, it nmay be noted, was

deleted by the Finance Act, 1972 with effect fromApril 1

1973. Wth effect . from April 1, 1968 the expression

"priority industry’ was defined in s. 80B(7) as meaning:
"the business  of generation or _distribution of
electricity or_any other form of power or of
construction, manufacture or production of any one
or nore of the articles or things specified in the
list in the Fifth Schedule or the business of any
hotel where such business is carried on by an
I ndi an company and the hotel is for the tine being
approved in this behal f by the Centra
Government . "

483

The word ' Sixth' was substituted for "Fifth by the Finance

Act 1968 A with effect fromApril 1, 1969.

Wth effect fromApril 1, 1964 the Fifth Schedul e set
forth a list of articles and things and itens 7, 17 and 24
whi ch possess sone relevance to this case read as foll ows:

"(7) Equi prent for the generation and transm ssion
of electricity including transformers, cables and
transm ssi on towers,

(17) El ectronic equi pment , nanel vy, radar
equi prent, conputers, electronic accounting and
busi ness machi nes, el ectronic comuni cati on
equi prent, el ectronic control instrunents and

basi ¢ conponents, such as valves, transistors,
resi sters, condensors, coils, nagnetic nmaterials
and m crowave components,
(24) Conponent parts of the articles nentioned in
items Nos. (4), (5, (7) and (9), that is to say,
such parts as are essential for the working of the
machinery referred to in the itens aforesaid and
have been given for that purpose sone specia
shape or quality which would not be essential for
their use for any other purpose and are in conp-
lete finished formand ready for fitnent."

The Sixth Schedule which replaced the Fifth Schedule with

effect fromApril 1, 1969 contained identical itenms 7,17 and

24.
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These appeals relate to the assessnent years 1966-67 to
1971-72. The assessee carries on the business of manufacture
and sale of insulated copper wires. Before the |Incone Tax
officer, it clained that it constituted a priority industry
for the purposes of the provisions of ss. 33(1)(iii)(c)(A
and 80E read with itens 7, 17 and 24 of the Fifth Schedul e
of the Incone Tax Act, 1961 for the first two years and
sections 33(1)(b)(B)(i) and 80-1 read with itens 7, 17 and
24 of the Fifth or the Sixth Schedule, as the case may be,
of the Income Tax Act, 1961 for the latter four years. The
assessee claimed that it was entitled to the benefits
conferred by those provisions for the aforesaid assessnent
years as a 'priority industry . It asserted that the wires
manufactured by it were covered by the word ’'cables’
enployed in the articles and things specified initens 7, 17
and 24 of the Fifth Schedule
484
for the assessment years 1966-67, 1967-68 and 1968-69 and
items 7, /17 and 24 of the Sixth Schedule of the |Inconme Tax
Act for the assessnment years 1969-70 to 1971-72. It produced
expert evidence in support of its ~claim The Incone Tax
officer rejected the claim nmade by the assessee. An appea
to the Appellate Assistant- Comni ssioner was di sm ssed. The
assessee then appealed to the Income Tax Appellate Tribunal

The Appel |l ate Tri bunal all owed the six appeals and held
that the assessee was entitled to the benefits clainmed by it
as a 'prority industry’. It noted that although the assessee
had based its claimon itenms 7, 17 and 24 of the Schedul es,
the claim was enphatically pressed in the hearing before it
under item 7 alone. The question before it then was |limted
to the point whether the wires manufactured by the asses see
fell within item 7. |In disposing of the appeals, the
Appel  ate Tribunal adverted to its finding in the appeals
for the two imrediately preceding assessnent years 1964-65
and 1965-66. In its appellate order for the assessnent year
1964-65 it found that the assessee manufactured al um ni um
cables which were used in the transm ssion of electricity
and held that, therefore, it was entitled to the benefit of
the Fifth Schedule relevant for those two assessnent years.
In the appeal pertaining to the assessnent year 1965-66 it
considered the matter again and upheld the claimin view of
its order for the preceding assessnent year. It noted that
the Revenue had accepted the orders and had not questioned
themin reference. It found froma perusal of the Industria
Li cences on the basis of which the assessee was operating
that there was no change in the nature or type of the goods
manuf actured by it during the six assessment years before it
in appeal. It observed that when it referred to al um nium
cables in its earlier orders it should have described them
as copper and alumnium cables. Having regard to the
material before it, the Appellate Tribunal found no reason
to change its opinion fromthe view taken in the preceding
assessment years that the manuf acture of the ' cables
attracted the benefits clainmed by the assessee.

Thereafter, at the instance of the Revenue, the
Appel late Tribunal nmade a reference for the six assessnent
years to the High Court of Punjab and Haryana for its
opi nion on the followi ng two questions:

"Whet her, on the facts and in the circunstances of
the case, the assessee-conpany was entitled to the
benefits conferred by the provisions of sections
33(1)(iii)(c)(a) and 80E of the Incone Tax Act,
19617

485
2. Whether on the facts and in the circunstances
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of the case, the assessee-conpany was entitled to
the benefits conferred by the provisions of
sections 33(1)(b)(B)(i) and 80-1 of the Inconme Tax
Act, 19617?"
The High Court answered those questions in favour of the
Revenue and against the assessee. The Hi gh Court differed
fromthe Appellate Tribunal and took the viewthat in the
cases for the assessnment years under consideration the
Income Tax officer had cone into possession of fresh facts
indicating that the assessee was nmanufacturing copper wres
of a particular type known as wnding wires which were
exclusively used in the manufacture of different types of
gadgets and not for the purpose of generation and
transm ssion of electricity. It observed that the wires were
not neant for the generation and transm ssi on of
electricity, and they would fall within item7 only if they
were neant solely for that purpose and not otherw se.

Inthese appeals it is contended on behalf of the
assessee that ~the High Court has msconstrued the facts
found by the Appellate Tribunal and has, therefore,
erroneously held that the cables manufactured by the
assessee do not fall w thin the scope of item7. It is urged
also that the true test for determ ning whether the cables
could be used in the generation and transm ssion of
electricity was that laid down by the Madras Hi gh Court in
Conmi ssi oner of Inconme-Tax, Tam | Nadu-V v. Dhandayut hapan
Foundry (Private) | Ltd., [1980] 123 1.T.R ~ 709 where in
considering the question whether ~an inplenent could be
described as an agricultural inplenment it was observed that
the real test was not whether it was exclusively used for
agricultural purposes but whether it was commonly so used
and whether it was intimately and directly connected with
agricultural operations.

The point before us is whether the cabl es manufactured
by the assessee qualify for inclusionin item?7 of the Fifth
Schedule or the Sixth Schedule, as the case may be having
regard to the relevant assessnent year. |Item 7 speaks of
equi pnment for t he generati on and transm ssi on of
electricity, and such equi pnent includes transforners,
cables and trans- mission towers. To appreciate what is
conprehended in item7, it is pernmssible to refer to a
related entry, item 24, which refers to conponent parts of
the articles nmentioned, inter alia, initem?7. Wen item?24
isread inits entirety, it is apparent that the conponent
parts nmentioned therein are conponent parts of what can be
described as nmachinery. Then reading item7 in conjunction
with item 24, the con-

486

clusion is inescapable that when item 7 speaks of. equipnrent,
reference is intended to machi nery needed for the generation
and transm ssion of electricity. The item envi sages conpl ete
sel f-contai ned units of equipnent, units which on being put
together or connected together constitute the apparatus for
the generation and transmission of electricity. Viewed in
that context, the reference initem 7 to cables nust nean
cables identifiable as a conplete self-contained wunit in
thensel ves as a distinct unit of equipnment when enpl oyed in
the generation and transmni ssion of electricity. A cable does
not fall wthinitem7 if it is merely a conponent, or part
of a conponent, of a unit of equi pment or machinery.

The High Court is right in our opinion, in holding that
the Appellate Tribunal erred in ignoring the fresh evidence
gathered by the Income Tax officer and considered by the
Appel | ate Assi st ant Conmi ssi oner in the assessment
proceedi ngs under consideration. The sales accounts of the
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assessee showed that the assessee had sold winding wres
used in the nanufacture of different types of electrica
gadgets and for the purpose of transm ssion of electricity.
These are winding wires, enployed in coils, wnding of
armatures, etc. and can not be identified at all as cables
in the sense in which item 7 conceives of cables. That being
so, the test propounded in Comm ssioner of |ncome-Tax, Tam |
Nadu-V v. Dhandayut hapani Foundry (Private) Ltd. (supra)
does not call for consideration

In the circunstances, the questions referred to the
Hi gh Court for its opinion were rightly answered in the
negative, in favour of the Revenue and agai nst the assessee.

In the result, the appeals are dismssed with costs.
M L. A Appeal s di sm ssed.
487




