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CASE NO.:
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PETI TI ONER
Ram Ganga Command Area Devel opnent Authority & Anr

RESPONDENT:
Sheetal Kumar Vaish & Os.

DATE OF JUDGVENT: 12/03/2003

BENCH
SHI VARAJ V. PATIL & ARIJI T PASAYAT.

JUDGVENT:

JUDGMENT

(Wth C A Nos. 2119-2120/1999)

ARI JI T PASAYAT J.

These appeal s are cl assic exanpl es of how sinple
controversies can be turned into confusions galore. The
chanel eoni ¢ sonersaults in stands taken by the concerned
authorities has added to the confusion in no | ess neasure.
The controversy related to sinple question as to whet her
Seet hal Kumar Vaish (hereinafter referred to as 'the

enpl oyee’ ) was on deputation, and if not, what was his
status in enploynent. The H gh Court rightly noted that
there has been great shift of stands by the parties and
ultimately came to the conclusion that the enpl oyee was in
substantive enpl oynent with Ram Ganga Commrand Ar ea

Devel opnment Project (hereinafter referred to as the
"Project’) and thereafter in the Ram Ganga Conmmand Area
Devel opnent Authority (hereinafter referred to as 'the
Authority’). He was not liable to be treated as enpl oyee of
the Kanpur Sakkari M Ik Board Limited (in short M1k
Board').

As the stand has shifted and there is no consistency
therein, it would be appropriate to cull out the basic
features so that the controversy can be best resol ved. The
j udgrment of the Hi gh Court has been assail ed by both the
authority and the State of Uttar Pradesh.

The factual scenario, keeping out the contradictions,
as essentially are as foll ows:

The enpl oyee was appointed by the M1k Board by order

of appointnment dated 5/9.4.1974 as Assistant Sales Oficer
on probation for six nmonths, which period could be extended,;
the appoi ntnent was purely on tenporary basis and coul d be
term nated without notice and assigning any reason at any
time even before the stipulated period. The authority
requested the Area Devel opnent Departnment of the State
CGovernment for sending the enpl oyee on deputation, by its
letter dated 6.2.1977, for being posted in the newy created
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Ani mal Husbandry Departrment. At that point of tinme, the

enpl oyee was working as Field Oficer. The MIk Board by its
letter dated 25.2.1977/1.3.1977 acted on the said request.
The letter of the MIk Board is of great significance in the
present controversy. The sane is reproduced:

"Office of the Kanpur Cooperative M|k Board
Ltd. Nirala Nagar, Kanpur.

Letter No. 2128/ Adm. Dated 25.2.77/1.3.77

The Adm ni strator,

Ram Ganga Bl ock Devel opnent Authority,
3/ Al 245 Azad Nagar

Kanpur .

Subj ect : Deput ation of the field officer
Shri S. K Vasya.

Sir,

Wth reference to your letter
No. 15015/ Est/ 77 dated February 8, 1977,
it is respectfully subm tted that Shri
S. K. Vashya Filed Oficer has given his
consent in witing for going to Ram
Ganga Authority on deputation.
Therefore, M. Vashya is being relieved
fromthis Institute in the after noon of
28.2.1977 so that he may subm-t his
joining report as per the rules in the
Authority Office. Rules regarding the
deput ati on be sent separately.

Your s
Sd/ -
(Ram Janam Si ngh)
Secretary.”

Enpl oyee submitted his joining report on 1.3.1977. On
13.6. 1977 the State Governnent intinmated the authority about
the sanction to appoint the enployee as |ive stock expert.
There was a notification about the tenporary appointnent of
the enpl oyee on purely ad hoc basis as Subject Mtter
Speci al i st (Pashudhan). Enpl oyee requested the State
CGovernment for extending benefits of service rendered by him
in the MIk Board and prayed for grant of increnents. ~ The
same was turned down by the State Governnent by |etter dated
7.5.1979. The enpl oyee continued to wite to the M|k Board
that he was on deputation and, therefore, the benefits
shoul d be available to him He al so questioned the
propriety of the MIk Board taking stand that he was not on
deput ati on. Subsequently, the Authority in expectation of
CGovernment approval sent the enployee on foreign service on
deputation for a period of one year. Thereafter the MIk
Board at different points of tine accepted that the enpl oyee
was on deputation to the Authority. On 26.5.1982 the M|k
Board intimated the Agricultural Production and Rura
Devel opnent Departnent that the enpl oyee was on deputation
The said departnment by letter dated 4.6.1982 considered the
guesti on regardi ng appoi ntnment of the enployee in the
Authority. This letter is also of great significance in the
present controversy and reads as foll ows:
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"Governnent Order No. 2944/ 4. 1.1982/ Regi onal
Depart ment - 1/

From

Shri Shamshad Ahned,
Conmi ssi oner and Secretary,
Agricul ture Produce and Rura
Devel opnment Depart nent,
CGovt. of Utar Pradesh
Lucknow.

To

Sm. Sunita Khandpal,
Conmi ssi oner and Secretary,
Ranganga Conmand Proj ect,
Azad Nagar

Kanpur .

Regi onal Devel opnment Department Section-1

Dat ed Lucknow. June the 4th, 1982

Subj ect : Regar di ng appoi nt menti n Kanpur
Ranganga Command Authority of Shri

S. K Vai sh, Subject Mtter Expert,

Dai ry and Ani mal Husbandry,

Ranganga Conmand Proj ect .

Madam

Kindly refer to your dem officia
letter No.P.E. R -2/V-11/405 dated 4.5.1982
regardi ng the above said subject matter under
consi deration of the Governnent. " In this
regard | amdirected to say that after
exam ning the rel ated docunments pl aced before
the before the Governnent it has come to the
fore that Shri Vai sh was appointed as
Assistant Sales Oficer in Kanpur M|k Board
on basic post at the salary of Rs.300-900 by
the order of M|k Board No.
4211/ Admm. / Per sonal Letter/dated5/7.4.1974.
The above pay scal e was revised and Rs. 300-
900 was converted to Rs.550-1200 from
1.4.1974. Shri Vaish before joining Ranganga
Conmand Project on the above said post was
wor king on this pay scale from1.4.1974 to
1.3.19877 in M1k Board.

2. The appoi ntment of Shri Vaish in
Ranganga Conmand Proj ect at the post of

Subj ect Matter Expert, Animal Husbandry was
done at the request of the then Admi nistrator
Shri Ramakri shna by Government O der

No. 3678/ (2)/ 12( Regi onal Department 1)/77
dated 13.6.77.

3. Bef ore j oi ni ng Ranganga Conmand Proj ect,
Shri Vaish was working at the salary of

Rs. 550-1200 in M1k Board and was getting

Rs. 640/ - per nonth and on 1.4.77 his further
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increnent in salary was due. However, when
Shri Vai sh demanded t he enhancenent in salary
over Rs.640/- from 1.4.767 it was contended
by the office that determi nation of salary of
Shri Vai sh was not to be done by the Head of
the Department and was to be done by the
Government. Therefore, after explaining the
circunstances to Shri Vaish the proposal for
determ nation of salary of Shri Vaish was
sent. However, the Governnment does not agree
with the basis of the above proposal that

Shri Vai sh has been appointed i n Ranganga
Conmand Project on deputation. On the other
hand Shri Vai sh was given fresh appoi nt nent

i n Ranganga Command Project by the
CGovernment. It has beconme a subject matter
of correspondence between the Government and
the officers of the Project and today the
situation /is that even after five years Shri
Vai sh is ‘being paid the sane sal ary of

Rs. 640/ - which he was getting before’joining
Ranganga Command Proj ect and the increnment in
salary from 1.4.77 has not been approved.
There can be some force in the above said

opi nion of the Governnent on purely technica
basis. However, the reality is that from
1.3.77 Shri Vaish is continuously under great
financial loss. Certainly, therefore, Shr
Vai sh has to face unexpected nental and
econom ¢ harassnent.

4, After considering this subject
l'iberally, the Government has cone tothe
conclusion that to give justice to Shri Vaish
only one alternative is left that Shri~ Vaish
shal | be appointed in Ranganga Conmmand
Authority at the pay scale of Rs.550-1200 as
Subj ect Matter Expert (Dairy and Ani nal
Husbandry) or on any suitabl e equival ent post
and from1.3.1977 after also approving the
five increments over basic salary of Rs.640/-
being paid to himby M|k Board the sal ary of
Shri Vai sh be determ ned by Ranganga Comrand
Aut hority.

5. The Kanpur M|k Board shall al so be
i nforned about the above sai d appoi nt nent of
Shri Vaish in the Authority. Shri Vaish al so
hol ds |ien over the basic post of Assistant
Sales Officer at the pay scale of Rs.550-
1200.

6. In the opinion of the Governnment, this
is the only correct and just alternative.
Therefore, you please carry out the
formalities as aforesaid.

By Order,
Sd/- 1llegible
(Shanshad Ahned)

Government Order No. 2944/4.1.82(1)/Regiona
Department-1 Dat ed:
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A carbon copy of the above said
CGovernment Order is being sent to the
Secretary, Kanpur Cooperative M|k Board,
Ni ral a Nagar (Juhi), Kanpur for his
information with reference to his dem
official letter dated 26.5.1982

By Order,

(Shanshad Ahned)
Conmi ssi oner & Secretary"

In conpliance with the said order, enployee was
appoi nted on a tenporary basis as Assistant General Manager
with clear stipulation that his services are totally
temporary and can be term nated at any time by the other
side by giving notice for one nonth or payment of salary in
lieu thereof. In terns of the Governnent order, the basic
pay was also fixed, 1In the neantinme the State Governnent
took the decision in March 1982 for abolishing all posts of
the Authority except that of Chief Engineer lrrigation. In
the resolution it was stipul ated that those enpl oyees who
were directly appointed by the Authority shoul d be absorbed
in the vacant posts with the Project and till their
absorption with the Project they were to be retained with
the Authority. At this juncture canme the letter of MIlk
Board requesting for relieving the enpl oyee i medi ately so
that he could join the MIk Board by 1.3.1983. This letter
dated 17/24.2.1983 is al so of inportance and reads as bel ow

"Kanpur Sakkari M|k Board Limted
Ref. No. 238/ Adm./17/03 Dated: 17/24.2.1983

The Chairman &

Proj ect Adm nistrator,

Ram Ganga Command & Devel opnent Aut hority,
3A/ 101, Azad Nagar

Kanpur 2.

Dear Sir,

Sri S. K Vaish, Asstt. Sales Oficer
Kanpur Sahkari M1k Board Ltd., Kanpur, who
has been to the Ram Ganga Comand Authority
on deputation since 1977 is required to join
this institution as Asstt. Sales Oficer
i medi ately. You are, therefore, requested
to please relieve himimediately so that he
nmay be able to join his duties as above by
1.3.1983. In case Sri Vaish is not
interested to join back in this institution
his resignation may pl ease be obtained and
forwarded so that further action may be taken
at this end.

Yours faithfully,
Sd/ -
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General Manager™

In line with the request, the Authority relieved the
enpl oyee so that he can join the M|l k Board. This order was
the subject matter of challenge before the Hi gh Court in
whi ch the inpugned judgrment canme to be passed.

To make the narration of facts conplete, one nore
document needs to be referred i.e. the letter dated
20.5.1985 witten by the MIk Board to the authority. The
position regardi ng enpl oyee’ s enpl oynent was indicated as
fol |l ows:

"So far as the termination of |ine of

M. Vashya is concerned, fromthe post of the
Assi stant Sales O ficer in the Kanpur M1k
Board, /inthe above subject, copy of the

| etter No. ANW dated 25.3.1980 of M. Vashya
i s being ‘encl osed. Vide above nentioned
letter, Shri Vashya had admtted hinmself his
services as terminated claimng it as fal se
and i nmproper and on the same ground, he
obtained a Certificate fromthe genera
Manager Shri B. Dingar-of this Institute on
31.3.82 that his lien was existing in the
Kanpur Cooperative MIk Board in the nmonth of
March, 1982 and it had not been ended. On
the basis of the abovementi oned grounds and
reasons, he was call ed back vide this
Institute letter No. 238/ Adm n/PF/ 83 dated
17/21.2.83. But instead of this, M. Vashya,
as far as it is in the know edge, had filed a
wit petition in the Hon' ble H gh Court

agai nst the order of the Ram Ganga command
Aut hority, regarding submtting thejoining
report in this Institute and that ‘his
position of lien is being naintained as it is
about which Shri Vashya is fully aware."

Bef ore approaching the Hi gh Court, questioning the

legality of the relieving order, the enployee had noved the
U P. Public Service Tribunal (in short 'the Tribunal’)
guestioning refusal of the increments in 1980. It is
relevant to note that before the Tribunal, the State
Government and the authorities concerned as well as Mk
Board took varying stands, which were highlighted by the
enpl oyee before the H gh Court and in these appeal s al so.

M. Gopal Subranani an, |earned senior counsel for the

appel l ant - Authority subnmitted that the Hi gh Court erred on
the basic prem ses by attaching great inportance to two
aspects, which were really inconsequential. The enpl oyee al
through took the stand that he was on deputation. Simlar

was the stand taken by the M|k Board. 1In fact, the action
for sending the enpl oyee back was taken by the Authority on
the basis of MIk Board' s letter. It is not now open to it

to take a different stand. Additionally, the H gh Court has
failed to notice that the order dated 4.6.1982 passed by the
State Governnent was essentially in the matter of fixation
of pay and was not deternining the question of deputation or
ot herwi se of the enployee. Even if it is accepted for the
sake of argunent that the enpl oyee was given enpl oynent by
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the Authority, sanme was on purely tenporary basis as order
of appointnent clearly indicates. There being no substantive
appoi ntnent, the question of enployee being retained in the
Aut hority after decision of the Government for abolition of
posts cannot be countenanced. Simlar stand was adopted by
| earned counsel for the State. Per contra, |earned counse
for the M|k Board and the enpl oyee subnmitted that the
Authority and the State Governnment are estopped fromtaking
stand that the enployee was on deputation, after having
taken a positive stand before the Tribunal about the

enpl oyee’ s status of enployment. He supported the views
expressed by the H gh Court.

As noted above, in view of the conflicting stands of

the parties, nost of which were self-serving stands and in
sone cases w thout reference to the relevant docunments, it
woul d be appropriate to find out the essence of the dispute
by taking note of various docunents, nore particularly the
order of appointnent, the order by which enpl oyee's services
were placed at the disposal of the Authority and
subsequently orders passed. One thing is clear that from

t he begi nning the enployee and the MIk Board as well as the
Aut hority proceeded on the footing that enployee was on
deputation. This becones clear fromthe stand taken by the
enpl oyee asserting /'that he was on deputation. That was al so
his positive stand before the Tribunal. Interestingly, the
Ml k Board initiated the action for repatriation of the

enpl oyee by witing to the Authority, clearly indicating
that the enpl oyee was on deputation. |In response to the
said letter the Authority acted. ~ Therefore, it is not open
to the MIk Board to take a contrary stand. The High Court
seens to have | ost way ami dst the maze of factual red
herrings. Great stress was laid on the order dated 4.6.1982
of the Government. As rightly submitted by |earned counse
for the Authority, the sane was not directly on the question
of deputation, but primarily related to fixation of pay.
Therefore, that letter was not of ‘any concl usive or

determ native value so far as the controversy at hand is
concer ned.

In view of materials available fromthe docunents

referred to above, the inevitable conclusionis that the
enpl oyee was on deputation fromthe M|k Board and

appoi ntnent on tenporary basis with the Authority can, by no
stretch of inmagination, be considered to be substantive
appoi ntnent. Abolition of posts is an aspect which cannot
be | ost sight of. Therefore, the order of repatriation which
fornmed subject matter of chall enge does not suffer from any
infirmty. The High Court erred in interfering with the
sanme. The appeals are allowed with costs fixed at

Rs. 5, 000/ -.




