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W have had the benefit of reading the Judgnment of
Brot her Sinha, J. Wth the greatest of respect to himwe are
unable to agree with his viewfor the followng reasons. Facts
have been set out in detail by Brother Sinha, J. and need not be
repeat ed here except to state that this Appeal is against the
Judgnent of the High Court of Madras dated 22nd August, 1997,
by which it has been held that a Letters Patent Appeal is not
mai nt ai nabl e agai nst an Order passed by a single Judge of the
Hi gh Court sitting in Appellate Jurisdiction

Because of the inportance of the question involved,
this Court by an Order dated 9th August, 2001 referred the
matter to a larger Bench. The Order reads as foll ows:

"Agai nst an application filed before the
executing court for setting aside the court auction
whi ch was dism ssed, an appeal was filed before the
H gh Court. On the dismissal of the sane by the
Single Judge, a letters patent appeal was filed. A
Ful | Bench relying upon a decision of this Court in
New Keni lworth Hotel (P) Ltd. vs. Orissa State
Fi nanci al Corporation and Qthers, 1997 (3) SCC 462
cane to the conclusion that in view of the provisions
of Section 104(2), C. P.C, appeal to the Division
Bench was not nmintainable. To the sane effect are
two ot her decisions of this Court in Resham Singh
Pyara Singh vs. Abdul Sattar [1996 (1) SCC 49] and
Vinita M Khanol kar vs. Pragna M Pai and O hers,
1998 (1) SCC 500.

Learned seni or counsel for the appellant has
drawn our attention to a decision of the Constitution
Bench in Gul ab Bai and Anr. vs. Puniya, 1966 (2)

SCR 102 and has contended that the observations in
the said judgnent clearly support his contention that
by virtue of provisions sinmlar to Cause 15 of the
Letters Patent an appeal could be filed against he

j udgrment of the Single Judge.
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W are aware of the fact that C ause 15 of the
Letters Patent applicable to Madras H gh Court was
simlar to Cause 10 applicable to Oissa H gh Court
whi ch was construed in the case of New Kenilworth
(supra). This Court did not, in New Kenilworth’s
case, consider the effect of the decision in Gulab
Bai's case (supra). Furthernore, reference in
Clause 15 of the Letters Patent which excludes the
applicability of the sane in relation to a judgnent
passed in exercise of appellate jurisdiction in respect
of a decree or order made in exercise of appellate
jurisdiction by a court subordinate to the
superintendence of the H gh Court would prina facie
indicate that it is only where the Single Judge is
hearing an appeal from an appellate order of the
court subordinate to it that the said clause 15 woul d

not apply.

I'n our opinion, the matter is not free from
doubt, especially in view of the decision of the
Constitution Bench in Gulab Bai’'s case [1966 (2) SCR
102] and it woul d be appropriate therefore that the
papers are placed before Hon  ble the Chief Justice for
referring the case/'to a | arger Bench, in view of not
only the conflict in decisions which is stated to be
there but also in view of the inportance of the point
in issue, nanely, the effect of the provisions of
Section 104(2) vis-“-vis Cause 15 of the Letters
Pat ent . "

The Chief Justice has since placed this natter before
a Constitution Bench.

Before us, it has not been disputed that if Section
104 of the Civil Procedure Code did not provide a bar, then in
this case a Letters Patent Appeal would be nmintainable. It is
al so not disputed that at the relevant tine Section 100A C P.C
did not bar such an Appeal in this case.

In order to deci de whet her Section 104(2) C P.C
woul d bar a Letters Patent Appeal, one has to first notice the
hi story and the view taken by various Courts in India onthis
aspect. In the Cvil Procedure Codes of 1877 and 1882 the
equi valent to Section 104 read with Oder 43 Rule | was Section
588. It reads as foll ows:

"588 \026 An appeal shall lie fromthe foll owi ng orders
under this Code and fromno other such orders:-

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

The orders passed in appeals under this section shal

be final"

To be noted that Section 588 did not contain words to the effect
"under a law for the tinme being in force". However, Section 588
did provide that "an appeal shall lie fromthe follow ng orders
and no other such orders". It also provided that "orders passed

i n Appeal under that Section shall be final". These words have
the sanme meaning and effect as the words "no Appeal shall lie
fromany Order passed in Appeal under this Section". Section
588 by giving a finality to orders passed under that Section
precluded further appeals. The question was whether Section

588 al so barred a Letters Patent Appeal
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There was a di vergence of opinion anbngst the High
Courts on this point. This question then cane up before the Privy
Council in the case of Hurrish Chunder Chowdhry vs. Kal
Sundari Debia reported in 10 |.A Pg. 4. The Privy Council held
as follows:
"It only remains to observe that their Lordships do
not think that section 588 of Act X of 1877, which
has the effect of restricting certain appeals, applies
to such a case as this, where the appeal is fromone
of the Judges of the Court to the Full Court."

These observations of the Privy Council again led to a conflict of
deci si ons anongst various H gh Courts. The Bonmbay, Calcutta
and Madras High Courts held that Section 588 did not take away
the right of Appeal given under the Letters Patent. On the other
hand, the All ahabad H gh Court took a different view and held
that a Letters Patent Appeal was barred under Section 588
C.P.C In view of this conflict of views the Legislature stepped
in and anended the law. It introduced Section 4 and al so
i ntroduced Section 104 C P.C, which read as foll ows:
"4, Savings.- (1) In the absence of any
specific provision to the contrary, nothing in this
Code shall be deened to limt or otherw se affect any
special or local Iaw nowin force or any specia
jurisdiction or power conferred, or any special form
of procedure prescribed, by or under any other |aw
for the time being in force.
(2) In particular and without prejudice to the
generality of the proposition contained in sub-section
(1), nothing in this Code shall be deermed tolimt or
ot herwi se affect any remedy which a | andhol der or
| andl ord may have under any law for the tine being
in force for the recovery of rent of agricultural |and
fromthe produce of such |and.

104. Orders fromwhich appeal lies.- (1)

An appeal shall lie fromthe follow ng orders, and

save as ot herwi se expressly provided in the body of

this Code or by any law for the time being in force,

fromno other orders -

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
Provi ded that no appeal shall |ie against any

order specified in clause (ff) save on the ground that

no order, or an order for the paynment of a |ess

amount, ought to have been nade.

(2) No appeal shall lie fromany order passed

i n appeal under this section."

To be imredi ately noted that now the Legi sl ature provides that
the provision of this Code will not affect or Iimt special |aw
unl ess specifically excluded. The Legislature also sinultaneously
saves, in Section 104(1), appeals under "any law for the tine

being in force". These would include Letters Patent Appeals.
After this amendnent, even the Allahabad H gh Court changed
its view In the case of L. Ram Sarup vs. M. Kaniz Umehani

reported in AIR 1937 All ahabad 165 the earlier view was noted
and it was thereafter observed as foll ows:

"There is however one material distinction between
the provisions of the old Code and those of the new
Code. In the Code of 1882 there was no exenption
as regards any special law that may be in force for
the time being and the Code of Civil Procedure,

except as regards certain enactnments nentioned in

S. 4 and other simlar sections, would supersede al
such laws. In O .35 of the Letters Patent, there was
a clear provision that the Letters Patents are subject
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to the legislative powers of the Governor-General in

Council. It was accordingly thought that the Code of
Cvil Procedure would prevail against the provisions
of the Letters Patent. |In the new Code of 1908 there

is a special provisioninS. 4 to the effect that:

In the absence of any specified provision
to the contrary, nothing in this Code shall be
deened to Iimt or otherw se affect any specia
or local law now in force or any specia
jurisdiction or power conferred, or any specia
form of procedure prescribed by or under any
other law for the tine being in force.

It follows that unless there is any specific
provision to the contrary in this Code of Cvi
Procedure, it cannot affect any special |aw or specia
jurisdiction or power which is conferred on the High
Court. The Letters Patent undoubtedly confers such
speci al jurisdiction and power. It would therefore
follow that the provisions of the Letters Patent are
saved by virtue of S. 4, unless there is specific
provision-to the contrary.~ W do not find any
specific provision in S.~ 104 showi ng that that section
is intended to apply to Letters Patent appeals as

well. The opinion expressed by the Division Bench in
Piare Lal’s case [AIR 1917 All. 325] has not been
followed in other High Courts. It seens to us that it

is not necessary to refer this point to-a Full Bench
because of one inportant circunstance. At the tine
when the case of Piare Lal was decided the new Code
of Civil Procedure had cone intoforce and its
provi sions could be considered by the Bench to
supersede the provisions of the Letters Patent.
Thereafter . 10, Letters Patent, was anended in
1929 when a right of appeal has been allowed from
every judgnment of a Single Judge where |leave is

gr ant ed. At this latest provisioniin the Letters
Pat ent has not been superseded by ‘any provision of
the Code of Civil Procedure, we think that it must
prevail .

It may further be pointed out that Sec. 104(1),
C.P.C, itself provides "save as otherw se expressly
provided. . . by any law for the time being in force."
Accordingly the prohibition contained in that sub-
section that an appeal shall not lie fromany other
order, would not apply to a case where an appeal is
provi ded for under the Letters Patent. It may
however be conceded that this saving clause does
not occur in sub-s. (2), S. 104. But under the
corresponding S. 588 of the old Code where the
words were "orders passed in appeal under this
section shall be final," their Lordships of the Privy
Council in 9 Cal 482, at p. 492, observed that S.
588, which has the effect of restricting certain
appeal s, does not apply to a case where the appea
is fromone of the Judges of the High Court to the
full Court. CObviously S. 104(2) was intended to
apply to appeal s where all owabl e under the Code of
Cvil Procedure. 1In any case S. 104(2) does not
contai n any express provision which woul d suggest
that the provisions of the Letters Patent have been
abrogated. W accordingly hold that under d. 10,
Letters Patent, an appeal lies fromthe order of a
Si ngl e Judge passed in appeal ."
Thus now all High Courts in India were unani mously of the view
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that Section 104 C.P.C. did not prohibit a Letters Patent Appeal
At this stage it nust be nentioned that the abovenenti oned
authority of the Allahabad H gh Court has been overruled by this
Court in Shah Babulal Khinji vs. Jayaben D. Kania reported in
(1981) 4 SCC 8. But, as is set out in greater details hereafter,
the view that a Letters Patent Appeal is maintainable is
specifically approved. The overruling is on another aspect set out
herei nafter.

In National Sewing Thread Co. Ltd., Chidanbaram vs.
Janes Chadwi ck and Bros. Ltd. (AIR 1953 SC 357) the question
arose whether a Letters Patent appeal under C ause 15 of the
Letters Patent of the Bombay Hi gh Court was naintainable
agai nst the Judgnent of a single Judge exercising appellate
jurisdiction under Section 76 of the Trade Marks Act, 1940.
Hol di ng that such an appeal was mmintai nable, this Court
observed
"Section 76, Trade Marks Act confers a right of
appeal to the High Court and says nothing nore
about it. That being so, the H gh Court being seized
as such of the appellate jurisdiction conferred by
S.76 it has to exercise that jurisdiction in the sane
manner as it exercises its other appellate jurisdiction
and when such jurisdiction is exercised by a single
Judge, his judgnment ‘becones subject to appea
under C. 15 of the Letters Patent there being
nothing to the contrary in the Trade Marks Act."

Referring to Cl ause 44 of the Letters Patent, it was held

that the provisions of the Letters Patent were subject to the

| egi sl ative powers of the Governor CGeneral in Legislative Council
and therefore, in the present day context, subject to the

| egi sl ati ve power of the appropriate |egislature. But this Court
found nothing in the Trade Marks Act restricting the right of
appeal under C ause 15 of the Letters Patent.

Thi s question was al so considered by a four Judges Bench
of this Court in the case of Union of India vs. Mhindra Supply
Conpany reported in (1962) 3 SCR 497. 1In this case, a dispute
between the parties was referred to Arbitration. The Arbitrator
gave an award. An application was made for setting aside the
award. That application was rejected. Against that order an
Appeal was preferred to the Hi gh Court under Section 39(1) of
the Indian Arbitration Act, 1940. A single Judge of the High
Court all owed the Appeal and set aside the award. Thereupon a
Letters Patent Appeal was filed. The question was whether a
Letters Patent Appeal was barred. Section 39 of the Lndian
Arbitration Act reads as follows:

"(1) An appeal shall lie fromthe follow ng
orders passed under this Act (and fromno others) to
the Court authorized by law to hear appeals from
original decrees of the Court passing the order
An order \026
(i) supercedi ng an arbitration
(ii) on an award stated in the form
of a special case;

(iii) nodi fying or correcting a

awar d;

(iv) filing or refusing to file an
arbitrati on agreenent

(v) staying or refusing to stay |ega

proceedi ngs where there is an

arbitrati on agreenent;

(vi) setting aside or refusing to set

asi de an award:

Provi ded that the provisions of this section

shall not apply to any order passed by a Small Cause
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Court.
(2) No second appeal shall lie froman order
passed in appeal under this section, but nothing in
this section shall affect or take away any right to
appeal to the Supreme Court."
It is thus to be seen that Section 39 specifically barred a second
Appeal . Also to be noticed that in Section 39 there is no saving
clause simlar to that in Section 104(1) C P.C Further, in the
Arbitration Act there is no provision simlar to Section 4 C.P.C
It was submitted that, even though Section 39 barred a second
Appeal , an anal ogy shoul d be taken from Section 104 C. P.C. and
it must be held that a Letters Patent Appeal was naintai nabl e.
In considering this submssion the conflict of opinions anpngst
the various Hi gh Courts regarding nmaintainability of a Letters
Pat ent Appeal, in spiteof Section 104 C. P.C., was set out and
this Court then held as follows:
"The legislaturein this state of affairs
i ntervened, and in the Code of 1908 incorporated s.
4 which by the first sub-section provided:
"“In"the absence of any specific provision
to the contrary, nothing in this Code shall be
deened to limt or otherw se affect any specia
or local law now in force or any specia
jurisdiction or power conferred, or any specia
formof procedure prescribed, by or under any
other law for the tine being in force:
and enacted in s. 104(1) that an appeal shall be
fromthe orders set out therein and save as
ot herwi se expressly provided, inthe body of the
Code or by any law for the time being in force, from
no other orders. The legislature also expressly
provi ded that "no appeal shall |ie fromany order
passed i n appeal under this section."
Section 105 was substantially inthe same
terns as s. 591 of the earlier Code.
The intention of the legislature in enacting sub-
s. (1) of s. 104 is clear: the right to appeal conferred
by any other law for the tinme being in force is
expressly preserved. This intention is enphasized
by s. 4 which provides that in the absence of any
specific provision to the contrary, nothing in the
Code is intended to limt or otherw se affect any
special jurisdiction or power conferred by or under
any other law for the time being in force. The right
to appeal against judgnments (which did not anount
to decrees) under the Letters Patent, was therefore
not affected by s. 104(1) of the Code of GCivil
Procedure, 1908."
Thus a four Judges Bench of this Court, as early . in 1962,
recogni zed that the Legislature had now specifically saved a
Letters Patent Appeal. This Court then went on to hold that
Section 4 C. P.C. provided as follows:
"By this clause, a right to appeal except in the cases
specified, fromone Judge of the H gh Court to a
Division Bench is expressly granted. But the Letters
Patent are declared by . 37 subject to the
| egi sl ati ve power of the Governor-General in Counci
and al so of the Governor-in-Council under the
CGovernment of India Act, 1915, and nmay in al
respects be anended or altered in exercise of
| egislative authority. Under S. 39(1), an appeal lies
fromthe orders specified in that sub-section and
fromno others. The legislature has plainly
expressed itself that the right of appeal against
orders passed under the Arbitration Act may be
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exercised only in respect of certain orders. The right
to appeal against other orders is expressly taken
away. |If by the express provision contained in
S.39(1), aright to appeal froma judgnent which

may ot herw se be avail abl e under the Letters Patent
is restricted, there is no ground for holding that
cl.(2) does not simlarly restrict the exercise of
appel | ate power granted by the Letters Patent. If for
reasons aforenentioned the expression "second

appeal " includes an appeal under the Letters Patent,
it would be inpossible to hold that notw thstanding
the express prohibition, an appeal under the Letters
Patent from an order passed in appeal under sub-s.
(1) is conpetent.”

This Court however noticed-that in the Arbitration Act,

there was no provision simlar to Section 4 of the Code of G vi
Procedure whi ch preserved powers reserved to Courts under

speci al statutes. Under the Code of Civil Procedure, the right to
appeal under the Letters Patent is saved both by Section 4 and
the clause contained in Section 104(1), but by the Arbitration
Act, 1940, the jurisdiction of the Courts under any other |aw for
the tinme being in force is not saved. The right of appeal could
therefore be exerci sed against orders in arbitration proceedi ngs
only under Section/ /39, and no appeal lay fromthe appellate

order (except an appeal to this Court). The provisions in the
Letters Patent providing for appeal, in so far as they related to
orders passed in Arbitration proceedings, were held to be subject
to the provisions of Section 39(1) and (2) of the Arbitration Act,
as the sanme is a self contained Code relating to arbitration

The aforesaid two deci sions were noticed in South Asia

I ndustries (P) Ltd. vs. S.B. Sarup Singh & Os. (AR 1965 SC
1442). This Court was called upon to interpret the provisions of
Sections 39 and 43 of the Del hi Rent Control Act, 1958 with a
view to answer the question whether an appeal was conpetent

under Cl ause 10 of the Letters Patent of the H gh Court of

Lahore against the judgnent of a single Judge in a second

appeal under Section 39 of the aforesaid Act.

Section 39 provided an appeal to the H gh Court against

the judgnent of the Tribunal only on a substantial question of

| aw. Section 43 read as under

"Save as ot herw se expressly provided under this

Act, every order nade by the Controller or an order

passed an appeal under this Act shall be final and

shall not be called in question in any original suit,

application or execution proceeding."

It was not even disputed before this Court that the right of
appeal conferred by C ause 10 of the Letters Patent could be
taken away by | aw made by the appropriate |egislature. Under
the Rul es an appeal under Section 39 was to be heard by a

Si ngl e Judge, and under C ause 10 of the Letters Patent an
appeal to the Hi gh Court |ay against the judgment of a single
Judge. This Court held that unless the right of appeal was taken
away by the appropriate legislature either expressly or by
necessary inplication, an appeal was conpetent under C ause 10
agai nst the judgnment of the single Judge to the High Court.
However, on an interpretation of Section 43 of the Act, this
Court held that the expression "final" put an end to a further
appeal and the section inposed a total bar

The question whether a Letters Patent Appeal would be

barred was considered by a Constitution Bench of this Court in
the case of CGulab Bai vs. Puniya reported in (1966) 2 SCR 102.
In this case, an application under Section 25 of the Guardi ans
and Wards Act was rejected by a Cvil Court. This decision was
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reversed in Appeal by a single Judge of the Rajasthan Hi gh
Court. Against the decision of the single Judge an Appeal under
Cl ause 18 of Rajasthan High Court O dinance was filed. The
guesti on was whet her such an Appeal was maintainable. It was
subm tted that such an Appeal was not maintainable by virtue of
Sections 47 and 48 of the Guardi ans and Wards Act. Sections 47
and 48 read as foll ows:

"47. Orders appeal able.- An appeal shall lie
to the High Court froman order nade by a Court, -
(a) under section 7, appointing or declaring

or refusing to appoint or declare a guardian; or

(b) under section 9, sub-section (3), returning

an application; or

(c) under section 25, nmaking or refusing to

make an order for the return.of a ward to the
custody of his guardian; or

(d) under section 26, refusing leave for the

renmoval ~of a ward fromthe limts of the jurisdiction
of the Court, or inposing conditions with respect

t hereto; ‘or

(e) under -section 28 or section 29, refusing

permi ssion to a guardian to do an act referred to in
the section; or

(f) under section 32, defining, restricting or

ext endi ng the powers of a guardian; or

(g) under section 39, renoving a guardian; or

(h) under section 40, refusing to discharge a
guar di an; or

(i) under section 43, regul atingthe conduct or
proceedi ngs of a guardian or settling a matter in

di fference between joint guardi ans, or enforcing the
order; or

(j) under section 44 or section 45, inposing a

penal ty.

48. Finality of other orders.- Save-as

provi ded by the | ast foregoing section and section
622 of the Code of Civil Procedure, 1882, an order
made under this Act shall be final, and shall not be
liable to be contested by suit or otherw se."

Thus Section 47 permitted "an appeal” to the H gh Court whil st
Section 48 gave a finality. The Constitution Bench, inter alia,
hel d as foll ows:

"Before dealing with this point, two rel evant

facts ought to be mentioned. The Act was extended

to Rajasthan by the Part B States (Laws) Act, 1951
(Act 111 of 1951) on the 23rd February; 1951; but
before the Act was thus extended to Rajasthan, the
Ordi nance had al ready been pronul gated. C ause

18(1) of the Ordinance provides, inter alia, that an
appeal shall lie to the High Court fromthe Judgnent
of one Judge of the H gh Court; it accepts fromthe
purvi ew of this provision certain other judgnents
with which we are not concerned. It is comon

ground that the judgnent pronounced by the | earned
singl e Judge of the H gh Court on the appea

preferred by the respondent before the H gh Court,
does not fall within the category of the exceptions
provi ded by clause 18(1) of the ordinance; so that if
the question about the competence of the appea
preferred by the appellants before the Division Bench
of the High Court had fallen to be considered solely
by reference to clause 18(1), the answer to the point
rai sed by the appellants before us would have to be
given in their favour. The Hi gh Court has, however,
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held that the result of reading ss. 47 and 48 together
is to make the present appeal under clause 18(1) of

the Ordi nance inconpetent. The question arises

before us is: is this view of the H gh Court right?"
This Court then considered the effect of Sections 47 and 48 of
the Guardi ans and Wards Act and held as foll ows:

"The finality prescribed for the order nmade under this
Act is subject to the provisions of S. 47 and S. 622 of
the earlier Code which corresponds to S.115 of the
present Code. In other words, the saving clause

unanbi guousl y nmeans that an order passed by the

trial Court shall be final, except in case where an
appeal is taken against the said order under S. 47 of
the Act, or the propriety, validity, or legality of the
said order is challenged by a revision application
preferred under S.115 of the Code. It is, therefore,
essential to bear in mnd that the scope and purpose

of S.48 is to nmake the orders passed by the tria

Court under the relevant provisions of the Act, final,
subj ect to the result of the appeal which may be
preferred against them or subject to the result of

the revision applications which may be fil ed agai nst
them |In other words, an order passed on appea

under S.17 of the Act, or an order passed in revision
under S. 115 of the /Code, are, strictly speaking,
outside the purview of the finality prescribed for the
orders passed under the Act, plainly because they
woul d be final by thensel ves wi thout any such
provi si ons, subject, of course, to -any appea

provided by |aw or by a constitutional provision, as
for instance, Art. 136. The construction of S. 48,
therefore, is that it attaches finality to the orders
passed by the trial Court subject to the provisions
prescribed by S.47 of the Act, and S.115 of the

Code. "

Thus even though Section 48 provided for a finality it still saved
appeal s permtted by Section 47 and revisions under Section 622
of the then Civil Procedure Code (Section 115 of the present G vi
Procedure Code). This Court then went on to hold as follows:
"The question as to whether an appeal

permtted by the rel evant clause of the Letters

Patent of a High Court can be taken away by

i mplication, had been considered in relation to the
provi sions of s. 588 of the Codes of Civil Procedure

of 1877 and 1882. The first part of the said section
had provi ded for an appeal fromthe orders specified
by clauses (1) to (29) thereof, and the latter part of
the said section had |aid down that the orders passed

i n appeal s under this section shall be final. Before
the enactment of the present Code, Hi gh Courts in

I ndi a had occasion to consi der whether the provision
as to the finality of the appellate orders prescribed
by s. 588 precluded an appeal under the rel evant

cl auses of the Letters Patent of different H gh Courts.
There was a conflict of decisions on this point. Wen
the matter was rai sed before the Privy Council in
Hurrish Chunder Chowdhry v. Kali Sundari Debia (10

I.A 4 at p. 17.); the Privy Council thus tersely
expressed its concl usion:

"It only remains to observe that their

Lordshi ps do not think that section 588

of Act X of 1877, which has the effect of

restricting certain appeals, applies to

such a case as this, where the appeal is

fromone of the Judges of the Court to
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the Full Court".

Basi ng thensel ves on t hese observations, the Hi gh

Courts of Calcutta, Madras, and Bonmbay had held

that s. 588 did not take away the right of appea

gi ven by clause 15 of the Letters Patent, vide

Tool see Money Dassee & Ot hers v. Sudevi Dassee &

O hers ((1899) 26 Cal. 361.), Sabhapathi Chetti and

ot hers v. Narayanasam Chetti ((1902) 25 Mad.

555.), and The Secretary of State for India in Counci

v. Jehangir Maneckji Cursetji ((1902) 4 Bom L.R

342.) respectively. On the other hand, the All ahabad

H gh Court took a different view, vide Banno Bi bi and
others v. Mehdi Husain and Ohers ((1889) 11 Al ld.

375.), and Miuhanmad Nai mtul -Lah Khan v. | hsan-

U lah Khan ((1892) 14 Ald. 226 (F.B.)). Utimtely,

when the present Code was enacted, s. 104 took the

pl ace of s. 588 of the earlier Code. Section 104(1)

provi des that an appeal shall lie fromthe follow ng
orders, and save as otherw se expressly provided in

the body of 'this Code or by any law for the tine

being in force, fromno other orders. It will be

noticed that the saving clause which refers to the

provi sions of the Code, or to the provisions of any

law for the time being in force, gives effect to the

vi ew taken by the Cal cutta, Madras and Bonbay

Hi gh Courts. In fact, later, the Allahabad H gh Court
itself has accepted the same view in L. -Ram Sarup v.

M. Kaniz Umehani (A |.R 1937 Alld. 165.)."

The above observations are in context of the nmatter before it.
The Constitution Bench was considering whether Letters Patent
Appeal s can be barred. The observations were necessitated and
have been nade to enphasi ze that Letters Patent cannot be
excluded by inplication. This is clear fromthe follow ng
observati ons:

"W have referred to these decisions to
enphasi ze the fact that even where the rel evant
provision of s. 588 of the earlier Code nade certain
appel | ate orders final, the consensus of judicia
opi nion was that the provisions did not preclude an
appeal being filed under the rel evant clause of the
Letters patent of the High Court"

Thus, a Constitution Bench of this Court has held that the words
"under any law for the tine being in force" in Section 104(1)
saves Letters Patent Appeals. This decision is binding on this
Court.

Faced with the situation it was subnitted that the above
observati ons have been made only in the context of Sections 47
and 48 of the CGuardians and Wards Act. It was submtted that
therefore these observations cannot be applied to a case where
an Appeal is under Section 104 itself. This argunent overl ooks
sub-cl ause (1) of Section 104 C. P.C which now categorically
saves Appeal s under any law for the tinme being in force. Thus if
any other law for the time being in force permts an appeal the
same woul d be maintai nable irrespective of Section 104(2)

C.P.C. As stated above, this would include a Letters Patent
Appeal . Al so, the observations quoted above are not in the
context of Sections 47 and 48 of the Cuardi ans and Wards Act,
but in the context of whether a Letters Patent Appeal can be
barred. That was the question before the Court. The
Constitution Bench was consi dering whether a Letters Patent
Appeal was naintainable. It was then submitted that this
authority does not take into consideration and does not refer to
sub-clause (2) of Section 104. It was submtted that as sub-
clause (2) of Section 104 was not considered a fresh look is
required. Once it is noted that Section 104(1) saves such
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Appeal s there is no need to refer to or nention Section 104(2).
Section 104(2) cannot |ay down anything contrary to Section
104(1). To be renenbered that Legislature has now put in the
saving clause in order to give effect to the Bonbay, Madras and
Calcutta views. If an interpretation, as sought to be given by M.
Vai dyanat han, is accepted then there would be a conflict

bet ween sub-clause (1) and sub-clause (2) of Section 104. Sub-
clause (1) would save/permt a Letters Patent Appeal whereas

sub-clause (2), on this interpretation, would bar it. In our view,
there is no such conflict. As seen above, Section 104(1)
specifically saves a Letters Patent Appeal. Sub-clause (2) can

thus only apply to such appeals as are not saved by sub-cl ause
(1). In other words sub-clause 2 of Section 104 can have no
application to appeals saved by Section 104(1). Also it is well
established rule of interpretation that if one interpretation |eads
to a conflict whereas another interpretation leads to a

har moni ous readi ng-of the Section, then an interpretation which

| eads to a harnoni ous readi ng nust be adopted. |In the guise of
giving a purposive interpretation one cannot interpret a Section
in a manner-which would lead to a conflict between two sub-
sections of the same Section. We clarify that, as stated above,
there is no conflict, but if the interpretation, suggested by M.
Vai dyanat han, were to be accepted then there would clearly be a
conflict. The only way a conflict can be avoided is to hold that
sub-clause (2) only bars such Appeals as are not saved by sub-
clause (1) of Section 104.

In the case of Shah Babulal Khinji (supra) a-suit for

specific performance was filed. Interimreliefs of appointnent of
Court Receiver and injunction were refused by a single Judge of
the Hi gh Court. The Appeal preferred before the Division Bench
was di sm ssed as not nmintainable on the ground that the

i mpugned Order of the Single Judge was not a Judgnent as

contenpl ated by C ause 15 of the Letters Patent of the High
Court. It was also held that Section 104 read with O der 43 Rule
1 only applied to appeal s from Subordinate Courts to the Hi gh
Court.

Thus in Shah Babulal Khinji’'s case (supra) this Court was
concerned with an order passed by a single Judge on the origina
side of the High Court, which, if it anounted to a judgment, was
adm ttedly appeal abl e under C ause 15 of the Letters Patent.

The only question, therefore, which arose before this Court was
whet her the order of the |earned single Judge refusing to grant
an injunction or appoint a receiver on the Interlocutory
Application of the appellant was a judgnent, and consequently
whet her an appeal against the order of the learned single Judge
to the Division Bench of the H gh Court was conpetent and

mai nt ai nabl e under C ause 15 of the Letters Patent. This Court
took the view that the word "judgnent’ in the Letters Patent
shoul d receive a nuch wi der and nore liberal interpretation than
the word ’judgment’ used in the Code of CGivil Procedure. It was
held that the word ’'judgment’ has undoubtedly a concept of
finality in a broader and not a narrower sense. Their Lordships
cane to the conclusion that the order passed by a single Judge
on the original side refusing to appoint a receiver and grant an
i njunction amunted to a judgnent and was therefore

appeal abl e under C ause 15 of the Letters Patent.

Though the question did not directly arise for

consi deration, in the Judgment of Fazal Ali, J. there is a

di scussion on the interplay of Section 104 and Letters Patent.
The rel evant portions read as foll ows:

"15. W& would first deal with the point relating

to the applicability of Section 104 read with Order 43

Rule 1 of the Code of 1908 because it seems to us

that the argunents of M. Sorabjee on this score are
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wel | -founded and nust prevail. Moreover, sonme of

the decisions of this Court, those of the Privy Counci
and other Hi gh Courts support the propositions
adunbrated by M. Sorabjee.

16. In order, however, to appreciate the
applicability of Section 104 read with O der 43 Rule
1, it may be necessary to exam ne sone inportant
provi sions of the Code of Civil Procedure as also the
previous history which |ed to the enactnent of
Section 104 by the Code of 1908. It appears that
prior to the Code of 1908 in the earlier Code of G vi
Procedure there were two kinds of appeals to the

H gh Court : (1) appeal s against judgnments and
decrees of the Trial Judge, and (2) appeal s agai nst
orders, either interlocutory or quasi-final, passed by
the court during the pendency of the suit or
proceedings. In the Gvil Procedure Code of 1877 the
section corresponding to Oder 43 Rule 1 of the Code
of 1908 was Section 588 which provided for

appeal abl'e orders under clauses (a) to (t). Section
588 of the Code of 1877 provided that an appea
fromany order specified in Section 588 shall lie to
the High Court or when an appeal from any other
order is allowed by the Chapter it would lie to the
court to which an appeal would lie fromthe decree in
the suit in respect of which such order was nade or
when such order is passed by a court other than the
Hi gh Court, then to the H gh Court. A perusal of
Sections 588 and 589 of the Code of 1877 woul d
clearly show that the statute made no distinction
bet ween appeals to the H gh Courts fromthe district
courts in the nofussils or internal appeals to the
H gh Courts under the Letters Patent. Section 591
clearly provided that except the orders nentioned in
Section 588 no further appeal could |lie from any
order passed by any court in exercise of its origina
or appellate jurisdiction. Section 591 may be
extracted thus:

591. No ot her appeal from orders; but

error therein may be set forth in menorandum

of appeal against decree. - Except as provided

in this chapter, no appeal shall lie fromany

order passed by any court in the exercise of its
original or appellate jurisdiction but if any

decree be appeal ed agai nst, any error, defect

or irregularity in any such order, affecting the
deci sion of the case, may be set forth as a

ground of objection in the nenorandum of

appeal

17. In other words, the position was that while

the statute provided only for appeal s agai nst orders,
all other appeals could only be against a decree
passed by the court concerned. The statute,
therefore, did not contenplate any other appea
except those nmentioned in Sections 588 and 591

18. The Code of 1877 was |ater on replaced by

the Code of 1882 but the provisions remained the
sane. In view of the rather vague and uncertain
nature of the provisions of Sections 588 to 591 a
serious controversy arose between the various Hi gh
Courts regarding the interpretation of Section 588.
The Bonbay and Madras Hi gh Courts held that under
Clause 15 of the Letters Patent of the said High
Courts, an appeal could lie only fromorders passed
under Section 588 and not even under the Letters
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Patent. In Sonba'i v. Ahnedbha’i Habibhai [(1872) 9
Bom HCR 398] a Full Bench of the Bonmbay Hi gh

Court held that under C ause 15 of the Letters Patent
an appeal to the H gh Court froman interlocutory
order made by one of the Judges lies only in those
cases in which an appeal was all owed under the

Code of Civil Procedure, that is to say, under Section
588 and 591 of the Code of 1877. The Madras Hi gh
Court in Rajgopal (Inre L.P.A. No. 8 of 1886 [ILR 9
Mad 447]) took the sane view. Then cane the

decision of the Privy Council in the case of Hurrish
Chunder Chowdry v. Kali Sundari Debia [10 1A 4 :

LR (1883) 9 Cal 482] which while considering

Section 588 nade the follow ng observations :

It only remains to observe that their

Lordshi ps do not think that Section 588 of Act

X of 1877, which has the effect-of restricting
certain appeals is fromone of the Judges of

the Court 'to the Full Court.

Thi s judgnent gave rise to a serious conflict of

opi nions in the H gh Courts in India. The H gh Courts
of Cal cutta, Bonbay and Madras held that in view of
the decision of the Privy Council in the aforesaid
case, even though an order nay not have been
appeal abl e under Section 588 it could be appeal abl e
provided it was a judgnent within the nmeaning of
Clause 15 of the Letters Patent of the respective

Hi gh Courts (Tool see Money Dassee v. Sudevi

Dassee [ILR (1899) 26 Cal 361]; Secretary of State

v. Jehangir [(1902) 4 Bom LR 342]; Chappan V.

Moidin Kutti [ILR (1899) 22 Mad 68]). However, the

Al | ahabad Hi gh Court in Banno Bibi v. Mehdi Husain
[ILR (1889) 11 Al 375] held that if an order was not
appeal abl e under Sections 588 and 591 of 't he Code

of 1877 it could not be appeal abl'e against even

under the Letters Patent of the Hi gh Court. This view
was affirmed by a |l ater decision of the sane Hi gh
Court in Muhammad Nai mul - Lah Khan v. | hsan-ul -

Lah Khan [ILR (1892) 14 Al 226 : 1892 AW 14

(FB)] .

19. Wth due respect we would like to point out

that the pointed and terse observations of the Privy
Council did not |eave any room for any doubt or
speculation in the matter. Wile construing Section
588, the Judicial Committee in Hurrish Chunder
Chowdry’s case [10 A 4 : ILR (1883) 9 Cal 482] had
made it clear that appeals would |lie under Section
588 to the High Court and the section did not contain
any restriction to the effect that appeal against the
orders of the Trial Judge nmentioned in Section 588
would not lie to a larger Bench of the H gh Court. “In
ot her words, the Privy Council intended to |ay down
clearly that Section 588 did not affect nor was it

i nconsistent with the provisions of the Letters Patent
and hence those orders of the Trial Judge which fel
beyond Section 588 could be appeal able to a | arger
Bench under the Letters Patent if those orders
amounted to judgnment within the meani ng of C ause

15 of the Letters Patent. Therefore, the views taken
by the Cal cutta, Bombay and Madras Hi gh Courts,
referred to above, were undoubtedly correct. At any
rate, since a fresh controversy had arisen, the

| egislature stepped in to settle the controversy by
enacting the new Section 104 in the Code of 1908
Section 104 nade it clear that appeal s agai nst
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orders nentioned in Order 43 Rule 1 were not in any
way inconsistent with the Letters Patent and nerely
provi ded an additional remedy by allow ng appeal s
agai nst mi scel |l aneous orders passed by the Tria
Judge to a larger Bench. In other words, the
| egi sl ature gave full statutory effect to the views of
the Cal cutta, Bonbay and Madras High Courts. Even
after the introduction of Section 104, the conflict
bet ween the various Hi gh Courts still continued as to
whet her or not Section 104 would apply to interna
appeals in the High Court. That is the question,
whi ch we shall now di scuss.™
(enphasi s supplied).
The Court then went on to consider whether Section 104 applied
to internal appeals in the High Court. The Court considered
various provisions to conclude that Section 104 applied even to
internal appeals in the H gh Court. The entire discussion is
| engt hy and not rel evant for our purposes. But during the course
of that di'scussion at a nunber of places the interplay of Letters
Pat ent and Section 104 was considered. To that extent, the
observations are relevant for our purpose and are accordingly
set out:
"A bare perusal of this section would clearly
reveal that excepting Revenue Courts all other civi
courts would normal'ly be governed by the provisions
of the Code of Civil Procedure in the matter of
procedure. Section 4(1) of the Code of 1908 which is
a saving provision clearly provides that in the
absence of any specific provision to the contrary the
provisions of the Code does not limt or affect any
special or local law. Thus, the test contained in
Section 4 is not applicable in the instant case
because even if the Letters Patent of the H gh Court
be deenmed to be a special |aw as contenplated by
Section 4, the provisions of Section 104 do not seek
tolimt or affect the provisions of the Letters
Pat ent . "
\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
28. W find ourselves in conplete agreenent
with the argunents of M. Sorabjee that in the
i nstant case Section 104 read with Order 43 Rule 1
does not in any way abridge, interfere with-or curb
the powers conferred on the Trial Judge by O ause 15
of the Letters Patent. What Section 104 read with
Order 43 Rule 1 does is nmerely to give an additiona
renmedy by way of an appeal fromthe orders of the
Trial Judge to a larger Bench."
\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
"30. We have already shown that a perusal of
t hese observations | eaves no room for doubt that the
Privy Council clearly held that Section 588
undoubtedly applied to appeal from one of the
Judges of the H gh Court to the Full Court, which
really now means the Division Bench constituted
under the Rules. In spite of the clear exposition of
the law on the subject by the Privy Council it is
rather unfortunate that sone Hi gh Courts have
either nmisinterpreted these observations or
expl ai ned them away or used them for hol ding that
Section 588 does not apply to Hi gh Courts. W shal
deal with those judgnents and point out that the
vi ew taken by the High Courts concerned is not at al
borne out by the ratio decidendi of the Privy Council
So far as the applicability of Section 588 to
proceedings in the High Courts is concerned, in a
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| ater decision the Privy Council reiterated its viewin
unm stakable terns. In M. Sabitri Thakurain v. Sav
[AIR 1921 PC 80], their Lordships observed as
fol | ows:

Section (sic Clause) 15 of the Letters

Patent is such a law, and what it expressly

provi des, nanely an appeal to the Hi gh Court’s
appel l ate jurisdiction froma decree of the Hi gh
Court inits original ordinary jurisdiction, is
thereby saved. Thus regul ati ons duly nade by

Orders and Rul es under the Code of Givi

Procedure, 1908, are applicable to the

jurisdiction exercisable under the Letters

Pat ent, except that they do not restrict the
express Letters Patent appeal.

31. Though not directly, sone observations

made by this Court al so support-the consistent view
taken by the Privy Council that Oder 43 Rule 1
applies to the original proceedings before the Tria
Judge. In _Union of India v. Mbhindra Supply Co.
[(1962) 3 SCR 497 : AIR 1962 SC 256], this Court
made t he foll owi ng observations :

The intention of the l'egislature in

enacting sub-section (1) of Section 104 is

clear: the right to appeal conferred by any

other law for the tine being in force is

expressly preserved. This intention is

enphasi sed by Section 4 which provides that

in the absence of any specific provision to the
contrary nothing in the Code is intended to

limt or otherw se affect any special jurisdiction
or power conferred by or under any other |aw

for the time being in force. The right to appea
agai nst judgnents (which did not amount to

decrees) under the Letters Patent, was

therefore not affected by Section 104(1) of the
Code of Civil Procedure, 1908.

32. Thus, this Court has clearly held that the

ri ght to appeal against judgnents under the Letters
Patent was not affected by the Section 104(1) of the
Code of 1908 and the decision therefore fully
supports the argunent of M. Sorabjee that there is
no i nconsi stency between the Letters Patent
jurisdiction and Section 104 read with O der 43 Rule
1 of the Code of 1908." Simlarly, in Shankarla
Aggarwal 's case [(1964) 1 SCR 717 : AIR 1965 SC
507] this Court while construing the provisions of
Section 202 of the Indian Conpani es Act observed

as follows :

There was no doubt either that nost of

the orders or decisions in wnding up woul d not

be conprehended within the class of

appeal abl e orders specified in Section 104 or

Order 43, Rule 1. If therefore the contention of
the respondent were accepted it woul d nean

that in the case of orders passed by the

District Courts appeals would lie only against

what woul d be decrees under the Code as well

as appeal abl e orders under Section 104 and

Order 43, Rule 1 and very few of the orders

passed in the courts of the wi nding up would

fall within these categories. On the other hand,
the expression "judgnment" used in Clause 15 is
wider..... The | earned Judge therefore rejected

a construction which would have meant that
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the sane orders passed by District Courts and

by a Single Judge of a H gh Court would be

subject to different rules as to appealability.

33. There is yet another aspect of the matter which

shows that Section 104 merely provides an additional or
suppl enental remedy by way of appeal and, therefore,

wi dens rather than Iimts the original jurisdiction of the
Hi gh Court. For instance, in this very case with which this
Court was dealing, an order passed under Section 202 of
the Conpani es Act was appeal able to a | arger Bench and

yet it was argued that the order being of an interlocutory
nature woul d not be a judgnent and therefore no appea
would lie to the Division Bench. This contention was
negatived by the Supreme Court and it was held that

agai nst the order passed by a Trial Judge under the
Conpani es Act, an appeal would lie to the D vision Bench
On a parity of reasoning, therefore, Section 104 read with
Order 43 Rule 1 expressly authorises and creates a forum
for appeal against orders falling under various cl auses of
Order 43 Rule 1, to a larger Bench of the Hi gh Court

wi t hout at all disturbing, interfering with or overriding the
Letters Patent jurisdiction. There are a nunmber of other
Acts al so which confer additional powers of appeal to a

| arger Bench within the H gh Court against the order of a
Trial Judge."

It now remains to be shown why the case of Ram Sarup (supra) was
overrul ed. The relevant portion reads as follows:

"38. The Lahore Hi gh Court relied on the

deci sion of the Privy Council in Hurrish Chunder

Chowdry’'s case [10 A 4. ILR(1883) 9 Cal 482].

The High Court further held that Section 104 does

not in any way take away the right of appea

conferred by the Letters Patent of the H gh Court but
nerely bars a second appeal from orders passed

under Order 43 Rule 1 to Division Bench. A contrary

vi ew was taken by the Allahabad H gh Court in Ram

Sarup v. Kaniz Umehani [ILR 1937 All 386 : AIR

1937 Al 165] where the foll owi ng observations were

made :

It may, however, be conceded that this

savi ng cl ause does not occur in sub-section (2)

of Section 104. But under the corresponding

Section 588 of the old Code, where the words

were "orders passed in appeal under this

section shall be final," their Lordships of the

Privy Council in Hurrish Chunder Chowdry v.

Kali Sundari Debia [10 A 4 : ILR (1883) 9 Cal

482] observed that Section 588, which has the

effect of restricting certain appeals, did not

apply to a case where the appeal is fromone

of the Judges of the H gh Court to the Ful

Court.... In any case Section 104(2) does not

contai n any express provision which would

suggest that the provisions of the Letters

Pat ent have been abrogated. W accordingly

hol d that under C ause 10 of the Letters Patent

an appeal lies fromthe order of a Single Judge

passed in appeal

39. Wth due deference to the Hon’ bl e Judges

we are of the opinion that the decision of the

Al | ahabad High Court on this point is based on a

serious msconception of the legal position. It is true
that Section 104 was introduced by the code 1908

and the aforesaid section, as we have al ready

indicated clearly saved the Letters Patent jurisdiction
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of the H gh Court. Fromthis, however, it does not
necessarily follow that the restriction that there is no
further appeal fromthe order of a Trial Judge to a

[ arger Bench woul d be maintainable or perm ssible.

In the first place, once Section 104 applies and there
is nothing in the Letters Patent to restrict the
application of Section 104 to the effect that even if
one appeal lies to the Single Judge, no further
appeal will lie to the Division Bench. Secondly, a
perusal of C ause 15 of the Letters Patent of the
Presi dency Hi gh Courts and identical clauses in other
Hi gh Courts, discloses that there is nothing to show
that the Letters Patent ever contenplated that even
after one appeal lay fromthe subordinate court to
the Single Judge, a second appeal would again lie to
a Division Bench of the Court. All that the Letters
Patent provides for is that where the Trial Judge
passes ;an order, an appeal against the judgment of
the said Trial Judge would lie to a Division Bench
Furthernore, there is an express provision in the
Letters Patent -where only in one case a further or a
second appeal could lie to a Division Bench from an
appel l ate order of the Trial Judge and that it is in
cases of appeal s deci ded by a Single Judge under
Section 100 of the Code of Civil Procedure. Such a
further appeal would lie to a Division Bench only with
the | eave of the court and not otherwi'se. The

rel evant portion of C ause 15 of the Letters Patent
may be extracted thus:

And we do further ordain that an appea

shall lie to the said High Court of Judicature at
Madr as, Bonbay, Fort WIlliamin Bengal from

the judgnent....of one Judge of the said High

Court or one Judge of any Division Court,

pursuant to Section 108 of the Governnent of

I ndia Act, and that notwi thstandi ng-anything

her ei nbef ore provi ded, an appeal shall lie to

the said H gh Court froma judgrment of one

Judge of the said Hi gh Court or one Judge of

any Division Court, pursuant to Section 108 of

the CGovernment of India Act, nade (on or

after the first day of February 1929) in the
exerci se of appellate jurisdiction in respect of a
decree or order made in the exercise of

appel l ate jurisdiction by a court subject to the
superi ntendence of the said H gh Court where

the Judge who passed the judgnent decl ares

that the case is a fit one for appeal

40. A perusal of the Letters Patent would clearly
reveal two essential incidents \026 (1) that an appeal shall lie
agai nst any order passed by the Trial Judge to a | arger
Bench of the sane Hi gh Court, and (2) that when the Tria
Judge deci des an appeal against a judgnent or decree
passed by the district courts in the nofussil, a further
appeal shall only lie where the judge concerned declares it
to be a fit one for appeal to a Division Bench. Thus the
special law, viz, the Letters Patent, contenplates only
these two kinds of appeals and no other. There is,
therefore, no warrant for accepting the argument of the
respondent that if Oder 43 Rule 1 applies, then a further
appeal would also |ie against the appellate order of the
Trial Judge to a Division Bench. As this is neither
contenpl ated nor borne out by the provisions of the
Letters Patent extracted above, the contention of the
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respondent on this score nmust be overrul ed.

41. A further second appeal lying to a Division Bench
froman appellate order of the Trial Judge passed under
Oder 43 Rule 1 is wholly foreign to the scope and spirit of
the Letters Patent. Unfortunately, however, the Allahabad
Hi gh Court in Ram Sarup’s case [ILR 1937 Al 386: AIR
1937 Al 165] refused to follow a Division Bench decision in
Piare Lal v. Madan Lal [AIR 1917 Al 325:I1LR (1917) 39 A
191] and also tried to explain away the Full Bench deci sion
i n Muhammad Nai nul Khan case [ ILR (1892) 14 Al 226:

1892 AWN 14 (FB)] where it is clearly pointed out that in
such cases no further appeal would lie to the Division
Bench under the Letters Patent. The distinction drawn by
the Al l ahabad Hi gh Court regarding the application of
Section 104 is a distinction w thout any difference"

Much enphasis is sought-to be put on the sentence, i.e.
"Once Section 104 applies and there is nothing in the Letters
Patent ‘to restrict the application of Section 104 to the effect that
even if one appeal will lie to the Single Judge, no further appea
will lie to the Division Bench" and it is submtted that the Court
was | aying down that a further appeal will not lie even if Letters
Patent permitted. The sentence cannot be read in isolation. It
must be read in the context of all that is stated before it. It is
already held that Section 104 read with Order 43 Rule 1 C. P.C.
confers additional powers of appeal to a |arger Bench within the
H gh Court. Wen read in context the sentence only neans that
in case of Orders not covered by Letters Patent a further appea
will not lie. This'is also clear fromthe subsequent sentence that
there is nothing else in Letters Patent which pernmits a further
appeal barred by Section 104(2) C. P.C. As set out above,
Section 104(2) only bars appeal s agai nst” Order passed in appea
under the Section. Thus Section 104(2) does not bar appeal s
permitted by any lawin force. Also to be noted that principle in
Ram Sarup’s case (supra), that Section 104 did not bar a Letters
Pat ent appeal was specifically accepted. It is also accepted that
Letters Patent is a special |aw. However on the wordings of the
concerned Letters Patent as noticed, it was held that the Letters
Patent did not permit a second appeal. Had the Letters Patent
permtted a second appeal, on the ratio |laid down earlier, a
Letters Patent Appeal woul d have been held to be mmintainable.
In our case it is an admtted position that the concerned Letters
Patent permts an appeal

It nust also be nentioned that, as set out hereinabove,
their Lordshi ps considered the relevant portion of C ause 15 of
the Letters Patent which has been extracted in the judgment,
but unfortunately another relevant portion of C ause 15 has been
m ssed. If Clause 15 of the Letters Patent of the Bonmbay Hi gh
Court isread inits entirety it |eaves no manner. of doubt that it
provi des for an appeal to the said H gh Court from the judgnent
of one Judge of the said H gh Court, subject to certain
exceptions enunerated therein. The first part of Cause 15
contenpl ates two types of orders passed by a Single Judge of
the Hi gh Court against which an appeal shall lie to the High
Court \026 First an order of the Single Judge exercising Oigina
Jurisdiction which amobunted to judgnent; and second, orders of
a Single Judge of the Hi gh Court exercising appellate jurisdiction
subject to the orders specified, which were excepted, such as a
j udgrment passed in the exercise of appellate jurisdiction in
respect of a decree or order made in the exercise of appellate
jurisdiction by a Court subject to the superintendence of the
Hi gh Court, or an order mamde in the exercise of revisiona
jurisdiction etc. etc. Cearly, therefore, Cause 15 of the Letters
Pat ent contenpl ates an appeal agai nst the judgnment of a Single
Judge of the High Court exercising appellate jurisdiction
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provi ded the judgment appeal ed agai nst is not one which was
preferred agai nst an appellate order, meaning thereby that no
Letters Patent Appeal would |lie against an order passed by a

Si ngl e Judge in Second Appeal, or an order passed in revisiona
jurisdiction, The latter part of C ause 15, however, provides
that an appeal shall lie to the Hi gh Court froma judgnment of the
Singl e Judge in exercise of appellate jurisdiction in respect of a
decree or order nmade in the exercise of appellate jurisdiction by
a Court subject to superintendence of the said H gh Court, where
the Judge who passed the judgnent declares that the case is a

fit one for appeal. Thus under Clause 15 a Letters Patent Appea

i s conpetent even agai nst an order passed by the Hi gh Court in
Second Appeal provided the Judge deciding the case decl ares

that the case is fit for appeal. In substance, therefore, C ause
15 of the Letters Patent of the Bonbay Hi gh Court provided for

an appeal \026 (1) agai nst a judgnent of a Single Judge of the High
Court ; (2) against a judgrment-of a Single Judge of the High
Court exercising appellate jurisdiction, except in cases where the
Si ngl e Judge i's sitting in Second Appeal or where he exercises

the revisional jurisdiction; and (3) judgrment of the H gh Court
even if passed in Second Appeal provided the Judge certifies it

as fit for appeal to a Division Bench. Since the relevant portion
of the Letters Patent was not extracted in the judgnent, Their
Lordshi ps cane to the concl usion set out above viz.:

"40. A perusal of the Letters Patent would clearly revea
that essential incidents \026 (1) that an appeal shall lie
agai nst any order passed by the Trial Judge to a | arger
Bench of the sane Hi gh Court, and (2) that where the Tria
Judge deci des an appeal -agai nst a judgnent or decree
passed by the district courts in the nofussil, a further
appeal shall lie only where the judge concerned declares it
to be a fit one for appeal to a DivisionBench. Thus the
special law, viz., the Letters Patent, contenplates only
these two ki nds of appeals and no other. There is,
therefore, no warrant for accepting the argunment of 'the
respondent that if Order 43 Rule 1 applies, then afurther
appeal would also |ie against the appellate order of the
Trial Judge to a Division Bench. As this is neither
cont enpl at ed nor borne out by the provisions of the
Letters Patent extracted above, the contention of the
respondent on this score nmust be overruled."

We are of the opinion that in reaching this conclusion the

Court mssed the relevant portion of C ause 15 of ‘the Letters

Pat ent of the Bombay High Court. Reliance cannot, therefore, be
pl aced on this judgnment for the proposition that under C ause 15
of the Letters Patent of the Bonmbay Hi gh Court no appeal to a

Di vi sion Bench fromthe order of the Single Judge in exercise of
appel l ate jurisdiction is maintainable.
Thus the unani nous view of all Courts till 1996 was that
Section 104(1) C P.C specifically saved Letters Patent Appeals
and the bar under 104(2) did not apply to Letters patent
Appeal s. The view has been that a Letters Patent Appeal cannot

be ousted by inplication but the right of an Appeal under the
Letters Patent can be taken away by an express provision in an
appropriate Legislation. The express provision need not refer to
or use the words "Letters Patent” but if on a reading of the
provision it is clear that all further Appeals are barred then even
a Letters Patent Appeal woul d be barred.

For the first tine in the case of Resham Si ngh Pyara Singh
vs. Abdul Sattar reported in (1996) 1 SCC 49 a contrary view
was adopted by a 2 judge bench of this Court. In this case there
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was an Appeal, before a Single Judge of the Hi gh Court, against
an order of the City Cvil Court granting an interiminjunction
The question was whether a Letters Patent Appeal was

mai nt ai nabl e agai nst the order of the Single Judge. This Court,
wi t hout considering any of the other previous authorities of this
Court, without giving any reasons whatsoever, did not follow the
ratio laid down in Shah Babulal Khimi’s case, (which was binding
on it) held as foll ows:

"6. It would, therefore, be clear that when an

appeal was filed against the order of the City G vi

Court, Bonbay to the | earned Single Judge under

Order 43 Rule 1(r) as provided in sub-section (1) of

Section 104 by operation of sub-section (2) of

Section 104, no further appeal shall lie from any

order passed in appeal under this section. In Khinji

case [(1981) 4 SCC 8] the suit was filed on the

original side of the H gh Court-and the | earned Single

Judge on the original side passed an interlocutory

order. Agai nst the orders of the learned Single

Judge, though it was an interlocutory order, since

the appeal woul'd lie to the Division Bench under the

Letters Patent, this Court held that against the

interlocutory orders passed by the Single Judge,

Letters Patent Appeal woul d be maintainabl e. That

ratio, therefore, i's clearly inapplicable to the facts in

this case.™

Then in the case of New Kenilworth Hotel (P) Ltd. vs.

Oissa State Finance Corporation-and Os. reported in (1997) 3
SCC 462 the question, whether a Letters Patent Appeal was

mai nt ai nabl e, again arose. Inthis case a status quo order was
passed by the trial Court. In Appeal, a single Judge of the High
Court, vacated the Order of status quo. Attention of this Court
was drawn to the 3 Judge Bench decision in the case of Shah
Babul al Khinji (supra) and to the 2 Judge Bench decision in the
case of Resham Singh Pyara Singh (supra). Shah Babul a

Khinmi’'s case being a 3 Judge Bench decision would prevail over
Resham Si ngh Pyara Singh’s case. It was al so a bindi ng deci sion
on this Bench yet surprisingly the Court foll owed Resham Si ngh
Pyara Singh's case. O course the other decisions of this Court do
not appear to have been brought to the attention of the Court.
In this case it was also held that the concerned Order was not
covered by C ause 10 of the Letters Patent. The foll ow ng
observati ons make this clear:

"It would, thus, be seen that clause 10 of the Letters

Pat ent consists of only two parts. In the first part,

an appeal shall lie froma judgnment of a |earned

Singl e Judge to the Division Bench not being a

j udgrment passed in exercise of the appellate

jurisdiction or revisional jurisdiction. 1In other cases,

where the | earned Single Judge exercises the

appel l ate jurisdiction, if he certifies that it is a fit

case for an appeal to the Division Bench

Not wi t hst andi ng the prohibition contained in the

|atter part of clause 10, an appeal would lie."

Wth greatest of respect to the | earned Judges it nust be
mentioned that it has been onitted to be noticed that the
concerned Letters Patent had three Iinbs as set out in Centra

M ne Planning & Design Institute Ltd. vs. Union of India reported
in (2001) 2 SCC 588. 1In this case the three |inbs have been
noted. It is held as foll ows:

" 8. A cl ose readi ng of the provision, quoted

above, shows that it has three linbs : the first linb

specifies the type of judgments of one Judge of the

Hi gh Court which is appealable in that H gh Court
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and the categories of judgnents/orders which are
excluded fromits anmbit; the second |inb provides

that notwi thstanding anything provided in the first
[inmb, an appeal shall lie to that Hi gh Court fromthe
j udgrment of one Judge of the Hi gh Court or one

Judge of any Division Court, pursuant to Section 108
of the Governnment of India Act (now Article 225 of

the Constitution of India), on or after 1-2-1929
passed in exercise of appellate jurisdiction in respect
of a decree or order made in exercise of appellate
jurisdiction by a court subject to the superintendence
of the said H gh Court where the Judge who passed

the judgnent declares that the case is a fit one for
appeal ; and the third linb says that the right of
appeal from other judgnents of Judges of the said

H gh Court or such Division Court shall be to "us, our
heirs or successors in our or their Privy Council, as
herei nafter provided."”

Thus it i's clear that the cases of Resham Singh Pyara Singh and
New Keni 'worth Hotel (P) Ltd. |lay down wong | aw and are
overrul ed.

It nmust now be noticed that even after the aforenentioned
two decisions this/Court has continued to hold that a Letters
Pat ent Appeal is not /affected.
In the case of Vinita M Khanol kar vs. Pragna M Pai
reported in (1998) 1 SCC 500 an Appeal had been filed agai nst
an Order passed under Section 6 of the Specific Relief Act. It
was contended that such an Appeal was barred by sub-section
(3) of Section 6 of the Specific Relief Act. This Court agreed that
Section 6(3) of the Specific Relief Act barred such an Appeal but
went on to consider whether Section 6(3) could bar a Letters
Patent Appeal. 1In this context this Court held as foll ows:
"3. Now it is well settled that any statutory
provision barring an appeal or revision cannot cut
across the constitutional power of a Hi gh Court. Even
the power flowi ng fromthe paranmount charter under
whi ch the Hi gh Court functions would not get
excluded unl ess the statutory enactnent concerned
expressly excludes appeals under letters patent. No
such bar is discernible from Section 6(3) of the Act.
It could not be seriously contended by | earned
counsel for the respondents that if clause 15 of the
Letters Patent is invoked then the order woul d be
appeal abl e. Consequently, in our view, on the clear
| anguage of clause 15 of the Letters Patent whichis
applicabl e to Bonbay Hi gh Court, the said appeal
was nmi ntai nabl e as the order under appeal was
passed by | earned Single Judge of the nigh Court
exercising original jurisdiction of the court. Only on
that short ground the appeal is required to be
al | owed. "
The question whether a Letters Patent Appeal was maintainable
agai nst the Judgnent/Order of a single Judge passed in a First
Appeal under Section 140 of the Motor Vehicles Act was
considered by this Court in the case of Chandra Kanta Sinha vs.
Oiental Insurance Co. Ltd. reported in (2001) 6 SCC 158. In
this case, it was held that such an Appeal was nmintainable. It
is held that the decision of this Court in the case of New
Keni lworth Hotel (P) Ltd. (supra) was inapplicable.

Thereafter in the case of Sharda Devi vs. State of Bihar
reported in (2002) 3 SCC 705 the question again arose whet her
a Letters Patent Appeal was nmintainable in view of Section 54
of the Land Acquisition Act. A three Judges Bench of this Court
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held that a Letters Patent was a Charter under which the Hi gh
Courts were established and that by virtue of that Charter the

H gh Court got certain powers. It was held that when a Letters
Patent grants to the High Court a power of Appeal, against a
Judgnent of a single Judge, the right to entertain such an

Appeal does not get excluded unless the statutory enactnent

excludes an Appeal under the Letters Patent. It was held that as
Section 54 of the Land Acquisition Act did not bar a Letters
Pat ent Appeal such an Appeal was naintai nabl e. At this stage it

must be clarified that during argunments, relying on the sentence
"The powers given to a High Court under the Letters patent are
akin to the constitutional powers of a Hi gh Court" in para 9 of
this Judgnment it had been suggested that a Letters Patent had
the same status as the Constitution of India. In our viewthese
observations nerely | ay down that the powers given to a High
Court are the powers with which that Hi gh Court is constituted.
These observations-do not put Letters Patent on par with the
Consti tution of 1ndia.

In the case of Subal Paul vs. Maline Paul reported in
(2003) 10 SCC 361, the question was whether a Letters Patent
Appeal was nmintai nabl e agai nst an Order passed by a single
Judge of the High Court in an Appeal under Section 299 of the
Succession Act, 1925. < It was held that an Appeal under Section
299 was permtted by virtue of Section 299 and not under
Section 104 C. P.C. / Section 299 of the Indian Succession Act,
1925 reads as foll ows:

"299. Appeals fromorders of District Judge.\027
Every order made by a District Judge by virtue of
the powers hereby conferred upon-himshall be

subj ect to appeal to the H gh Court in accordance
with the provisions of the Code of Cvil Procedure,
1908 (5 of 1908), applicable to appeals."”

Thus Section 299 pernmitted an Appeal to the H gh Court in
accordance with the provision of CPC. That provision was
Section 104. The O der passed by the Single Judge was an
Order under Section 104. The further Appeal was under Letters
Patent only. Section 299 of the Indian Succession Act did not
permit it. The Letters Patent Appeal was saved/permitted by the
words "any other law for the time being in force" in Section
104(1). It was thus held that C ause 15 of the Letters Patent
permtted a right of Appeal against Order/Judgnment passed
under any Act unless the sane was expressly excluded. It was
hel d that the bar under Section 104 (2) would not apply if an
Appeal was provided in any other law for the tine being in force.
Thus this authority al so recogni zes that an appeal permtted by
"any other law for the tinme being in force" will not be hit by
Section 104(2).

Thus, the consensus of judicial opinion has been that
Section 104(1) Civil Procedure Code expressly saves-a Letters
Patent Appeal. At this stage it would be appropriate to anal yze
Section 104 C P.C. Sub-section (1) of Section 104 CPC provides
for an appeal fromthe orders enunerated under sub-section (1)
whi ch contenpl ates an appeal fromthe orders enunerated
therein, as al so appeal s expressly provided in the body of the
Code or by any law for the tinme being in force. Sub-section (1)
therefore contenplates three types of orders from which appeal s
are provi ded nanely,
1) orders enunerated in sub-section (1).
2) appeals otherw se expressly provided in the body of the Code
and
3) appeals provided by any |law for the time being force. It is
not disputed that an appeal provided under the Letters Patent of
the Hi gh Court is an appeal provided by a law for the time being
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in force.

As such an appeal is expressly saved by Section 104(1).

Sub-cl ause 2 cannot apply to such an appeal. Section 104 has to
be read as a whole. Merely reading sub-clause (2) by ignoring

the saving clause in sub-section (1) would lead to a conflict

bet ween the two sub-cl auses. Read as a whol e and on wel |l
established principles of interpretation it is clear that sub-clause
(2) can only apply to appeals not saved by sub-clause (1) of
Section 104. The finality provided by sub-clause (2) only
attaches to Orders passed in Appeal under Section 104, i.e.

those Orders against which an Appeal under "any other |aw for

the tinme being in force" is not pernmtted. Section 104(2) woul d
not thus bar a Letters Patent Appeal. Effect nust also be given
to Legislative intent of introducing Section 4 C.P.C. and the
words "by any law for the tinme being in force" in Section 104(1).
This was done to give effect to the Calcutta, Madras and Bonbay
views that Section 104 did not bar a Letters Patent. As Appeals
under "any other|aw for the tine being in force" undeniably
include a Letters Patent Appeal, such appeals are now
specifically saved. Section 104 nust be read as a whol e and

harmoni ously. —If the intention was to exclude what is specifically
saved in sub-clause (1), thenthere had to be a specific
excl usi on. A general exclusion of this nature would not be

sufficient. W are not saying that a general exclusion would
never oust a Letters Patent Appeal. However when Section

104(1) specifically saves a Letters Patent Appeal then the only
way such an appeal coul d be excluded is by express nmention in
104(2) that a Letters Patent Appeal is also prohibited. It is for
this reason that Section 4 of the Cvil Procedure Code provides
as follows:

"4, Savings.- (1) In the absence of any

specific provision to the contrary, nothing in this

Code shall be deenmed to linmt or otherwi se affect any

special or local Iaw now in force or any specia

jurisdiction or power conferred, or-any special form

of procedure prescribed, by or under any other |aw

for the time being in force

(2) In particular and without prejudice to the

generality of the proposition contained in sub-section

(1), nothing in this Code shall be deened to limt or

ot herw se affect any renedy which a | andhol der or

| andl ord may have under any law for the tine being

in force for the recovery of rent of agricultural land

fromthe produce of such land."

As stated herei nabove, a specific exclusion may be clear from
the words of a statue even though no specific reference is made
to Letters Patent. But where there is an express saving in the
statute/section itself, then general words to the effect that "an

appeal would not lie" or "Order will be final" are not sufficient.
In such cases, i.e., where there is an express saving, there nust
be an express exclusion. Sub-clause (2) of Section 104 does not
provi de for any express exclusion. In this context reference

may be made to Section 100A The present Section 100A was
amended in 2002. The earlier Section 100A, introduced in 1976,
reads as foll ows:

"100A. No further appeal in certain cases.-

Not wi t hst andi ng anythi ng contained in any Letters

Patent for any Hi gh Court or in any other instrument

having the force of law or in any other |law for the

time being in force, where any appeal from an

appel | ate decree or order is heard and deci ded by a

singl e Judge of a High Court, no further appeal shal

lie fromthe judgment, decision or order of such

singl e Judge in such appeal or from any decree
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passed in such appeal ."

It is thus to be seen that when the Legislature wanted to excl ude
a Letters Patent Appeal it specifically did so. The words used in
Section 100A are not by way of abundant caution. By the
Amendnent Acts of 1976 and 2002 a specific exclusion is

provi ded as the Legislature knew that in the absence of such
words a Letters Patent Appeal would not be barred. The
Legi sl ature was aware that it had incorporated the saving clause
in Section 104(1) and incorporated Section 4 in the C P.C. Thus
now a specific exclusion was provided. After 2002, Section 100A
reads as follows:

"100A. No further appeal in certain cases.-

Not wi t hst andi ng anything contained in any Letters

Patent for any Hi gh Court or in any other instrunent

having the force of lawor in any other law for the

time being in force, where any appeal from an

original or appellate decree or-order is heard and

deci ded by a single Judge of a Hgh Court, no further

appeal 'shall lie fromthe judgnent and decree of

such single Judge."

To be noted that here again the Legislature has provided for a
specific exclusion. It nust be stated that now by virtue of
Section 100A no Letters Patent Appeal woul d be maintainabl e.
However, it is an admitted position that the | aw which woul d
prevail would be the | aw at the relevant tine. At the rel evant
time neither Section 100A nor Section 104(2) barred a Letters
Pat ent Appeal .

Appl yi ng the above principle to the facts of this case, the
appeal under C ause 15 of the Letters Patent is an appea
provided by a law for the tinebeing in force. Therefore, the
finality contenpl ated by Sub-section (2) of Section 104 did not
attach to an Appeal passed under such | aw.

It was next subnitted that Clause 44 of the Letters Patent
showed that Letters Patent were subject to amendnent and
alteration. It was submtted that this showed that a Letters
Pat ent was a subordi nate or subservient piece of |aw.

Undoubt edly, Cl ause 44 permts anmendnent or alteration of

Letters Patent but then which legislation is not subject to
amendnment or alteration. CPC is also subject to-anmendnents

and alterations. In fact it has been anmended on a number of
occasions. The only unalterable provisions are the basic
structure of our Constitution. Merely because there is a provision
for anmendnent does not nmean that, in the absence of an

amendnment or a contrary provision, the Letters Patent is to be
ignored. To submt that a Letters Patent is-a subordinate piece of
legislation is to not understand the true nature of a Letters
Patent. As has been held in Vinita Khanol kar’s case (supra) and
Sharda Devi’s case a Letters Patent is the Charter of the High
Court. As held in Shah Babulal Khinji's case (supra) a Letters
Patent is the specific | aw under which a H gh Court derives its
powers. It is not any subordinate piece of |egislation. As set out
in aforenentioned two cases a Letters Patent cannot be excluded

by inmplication. Further it is settled | aw that between a specia

| aw and a general |aw the special law wi |l always prevail. A
Letters Patent is a special law for the concerned H gh Court. GCivi
Procedure Code is a general |law applicable to all Courts. It is well
settled law, that in the event of a conflict between a special |aw
and a general law, the special |aw nust always prevail. W see

no conflict between Letters Patent and Section 104 but if there
was any conflict between a Letters Patent and the G vi

Procedure Code then the provisions of Letters Patent would

al ways prevail unless there was a specific exclusion. This is also
clear from Section 4 Cvil Procedure Code which provides that
nothing in the Code shall Iimt or affect any special |law As set
out in Section 4 CP.C. only a specific provision to the contrary
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can exclude the special |law. The specific provision would be a
provision |ike Section 100A

It was al so sought to be argued that if such be the
interpretation of Section 104 CPC, it may create an anonal ous
situation and may result in discrimnation in as much as an

appeal under the Letters Patent will be avail abl e agai nst an order
passed by the Hi gh Court on its original side, whereas such an
appeal will not be available in a case where the order is passed

by the High Court in its appellate jurisdiction. A simlar
argunent was urged before this Court in South Asia Industries
(P) Ltd. (supra) but the sanme was repelled in the foll ow ng
wor ds: -

"The argunents that a conbined readi ng of

cls. 10 and 11 of the Letters Patent |leads to the
concl usion that even the first part of cl.10 deals only
with appeals from Courts subordinate to the High

Court has no force. As we have pointed out earlier

cl .11 contenplates confernent of appellate
jurisdiction on the Hi gh Court by an appropriate
Legi sl ature agai nst orders-of a Tribunal. Far from
detracting fromthe generality of the words

"judgment by one Judge of the said High Court", cl.

11 indicates that the said judgnent takes in one
passed by a single 'Judge in an appeal against the
order of a Tribunal. It is said, with some force, that if
this construction be accepted there wi'll be an
anonmaly, nanely that \in a case where a single Judge

of the H gh Court passed a judgnent in exercise of

his appellate jurisdiction in respect of a decree made
by a Court subordinate to the H gh Court, a further
appeal to that Court will not |lie unless the said Judge
declares that the case is a fit one for appeal

whereas, if in exercise of his second appell ate
jurisdiction, he passed a judgment in-an appea

agai nst the order of a Tribunal, no-such declaration
is necessary for taking the matter on further appea

to the said High Court. |f the express intention of
the Legislature is clear, it is not permssible to
specul ate on the possible reasons that actuated the
Legi slature to nake a distinction between the two

cl asses of cases. It may, for ought we know, the
Legi sl ature thought fit to inpose a limtationin a
case where 3 Courts gave a decision, whereas it did
not think fit to inpose alimtation in a case where
only one Court gave a decision".

We find ourselves in respectful agreenent with the
reasoning of this Court in the aforesaid decision. The sane
reasoni ng would apply in respect of the submissionthat if it is
hel d that Section 104(2) did not bar a Letters Patent Appeal an
anomal ous situation would arise in as nuch as if the matter were
to come to the High Court a further Appeal would be permitted
but if it went to the District Court a further Appeal would not lie.
An Appeal is a creature of a Statute. If a Statute pernmits an
Appeal , it will lie. |If a Statute does not permt an Appeal, it wll
not lie. Thus for example in cases under the Land Acquisition
Act, CGuardi an and Wards Act and the Succession Act a further
Appeal is permitted whilst under the Arbitration Act a further
Appeal is barred. Thus different statutes have differing
provisions in respect of Appeals. There is nothing anomal ous in
that. A District Court cannot be conmpared to a H gh Court which
has special powers by virtue of Letters Patent. The District Court
does not get a right to entertain a further Appeal as it does not
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have "any law for the tinme being in force" which permts such an
Appeal . In any event we find no provisions which permt a |arger
Bench of the District Court to sit in Appeal against an order
passed by a snaller Bench of that Court. Yet in the H gh Court
even, under Section 104 read with Order 43 Rule 1 CP.C., a

| arger Bench can sit in Appeal against an order of a Single Judge.
Section 104 itself contenplates different rights of Appeals.
Appeal s saved by Section 104(1) can be filed. Those not saved
will be barred by Section 104(2). W see nothing anomal ous in
such a situation. Consequently the plea of discrimnation urged
bef ore us nust be rejected.

Under these circunstances, the Order of the H gh Court

cannot be sustained. It is hereby set aside. The appeals are
accordingly allowed with no order as to costs. The matters are
remtted back to the High Court for decision on nerits.




