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PETI TI ONER
| SPAT | NDUSTRI ES LTD. AND ANOTHER

Vs.
RESPONDENT:
UNI ON OF | NDI A AND OTHERS
DATE OF JUDGVENT: 31/ 03/ 2000
BENCH

D. P. Wadhwa, A.P. M sra

JUDGVENT:

D. P.. WADHWA, J.

Petitioners seek leave to appeal under Article 136 of
the Constitution fromthe judgnment dated February 3, 2000 of
the Division Bench of Calcutta Hi gh Court.

First petitioner is engaged in the nanufacture of

st eel . Second petitioner is a shareholder of. the first
petitioner and is also a director. First petitioner
established its factory for production of steel in 1998.

The petitioners in the wit petition filed inthe H gh Court
claimed the following reliefs: -

"a) A declaration do i ssue declaring that the
petitioners and simlarly placed other units in the stee
industry are eligible and entitled to avail of financia

assi stance fromthe Steel Devel opnent Fund;

b) Declaration do issue declaring that  granting of
fi nanci al assi stance and/or |oans out of the St ee
Devel opnent Fund, to the fifth respondent, TISCO  and
Rashtriya Ispat N gam Ltd., to the exclusion of the
petitioners and simlarly placed other units in the stee
industry is arbitrary, discrimnatory, wunconstitutional
illegal and bad in | aw

c) A Wit of Mndanus do issue comranding the
respondents not to convert the |l oans, granted to the fifth
respondents and others out of the Steel Devel opnent / Fund,
into equity share capital in any manner what soever;

d A Wit and/or in the nature of Mandanmus do' i ssue
conmandi ng the respondents to grant financial assistance
and/or loans to the petitioners out of the said Stee
Devel opnent Fund;

e) A Wit and/or in the nature of Mandanus do issue
directing the concerned respondents and each of them to
forthwith recover the |loans granted by themto the fifth
respondent, TISCO and Rashtriya Ispat NNgamLtd. so that
such funds, wupon realisation may be utilised for the new
projects of the petitioner conpany and simlarly situated
other new entrants in the steel industry;
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f) Wit of Prohibition prohibiting the concerned
respondents and each of them their nen, servants and
agents, from converting any part of the |oans and/or
interest owned by the fifth respondent, TISCO and Rashtriya
Ispat Nigam Ltd. into equity share capital in any manner
what soever and also from granting any further |oan or
financial assistance, directly or indirectly, to the said
fifth respondent, TISCO and Rashtriya |Ispat Ni gamLtd.;

g0 A Wit of Certiorari do issue directing the
concerned respondents and each of them to certify and
transmt to this Hon  ble Court all records pertaining to the
deci sion of conversion of loans into equity, so far as the
fifth respondent concerned and deci sion for renewal of |oans
for a long period at a nominal rate of interest so far as
TISCO is concerned so that such purported decisions and/or
proposals may be quashed and/or set aside and conscionable
justice may be done;

h) ‘Rul'e Nisi in terns of prayers above;

i) An injunction do issue restraining of the concerned
respondents and each of them their servants and agents from
converting the loans granted to the fifth respondent and/or
TISCO or Rashtriya Ispat N gam Ltd. into equity share
capital and also fromgranting any further intention or
renewal of the l|oans granted to the said respondent nay
manner what soever;

j) An order do.issue directing the respondent Nos. 1
to 4 to forthwith take steps for (illegible) of the
outstanding (illegible) to the fifth respondent and others
with interest accrued thereon and not to grant any' renewal
of the outstanding |oans or any fresh l'oans without ' first
consi dering the case of the petitioners;

k) Ad interimorder in terns of prayers above;

) Cost of and incident to this application be  borne
and paid by the respondent;

m Such further order or orders be nmde and/or
direction or directions be given as this Hon ble Court may
deem fit and proper."

In effect the petitioners want restraint on the Union
of India and the Joint Plant Committee fromutilisation of
the Steel Devel opment Fund for the sole benefit of SAIL and
TI SCO. Learned single Judge of the Hi gh Court by his order
dat ed August 5, 1999 dismissed the wit petition and i nposed
cost of Rs.10,000/- on the petitioner in favour of each of
the appearing respondents intervening in the proceedings.
Aggri eved petitioners filed appeal before the D vision Bench
of the High Court which, as noted above, was di sm ssed by
j udgrment dated February 3, 2000 by concluding: -

"To sum up.
1. Petitioner/appellant has |ocus standi and can
i nvoke the jurisdiction under Article 226 of the

Constitution of India.

2. The appellant cannot claimparity with the plants/
industries in the public sector.
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3. Steel plants/industries in public sector can be
treated differently than the plants/industries in the
private sector, including the nmatter of |oan advanced from
the Steel Devel oprment Fund.

4. In case of Public Sector Industries (SAIL)
Government can wai ve the interest or even can wite off the
| oan itself.

5. If Government decides to extend any financial help
to Private Sector Industries out of the anpbunt available in
the Fund (anmount avail abl e out of the Fund nmeans corpus of
the fund excluding | oan advanced to SAIL and TI SCO . The
representation of the petitioner for | oan/ fi nanci a
assi stance fromthe Steel Devel opnent Fund nay be consi dered
along with other sinmilarly situated steel plants/industries
in Private Sector.

The 'appeal is accordingly stands di sposed of."

Looking at the prayer in the wit petition, we were at
a loss to know as to why TISCO was not nade a party. We
have not been able to get any satisfactory reply from the
petitioners as to why it did not think it necessary to
implead TISCO as the respondent when the relief is sought
against it. It cannot be just an error. Omission of the
nane of TISCO fromthe array of respondent i's deliberate.
One expects a party to approachthe Court honestly and not
to play hide and seek. However, TISCO of its own did
i ntervene. W nmmy exam ne what is Steel Developnent Fund
(SDF) and how it is utilised. Central ~CGovernnent in
exercise of its powers under Section 3 of the Essentia
Commodities Act, 1955 issued the1ron and Steel (Control)
Order, 1956 (for short the "Order’). O ause 15 of the Oder
gi ves power to the Controller to fix price at which any iron
or steel may be sold. Under Clause 17-B Central Governnent
would set up committee, etc. Central Government set up a
Joi nt Pl ant Conmittee (JPQ) under C ause 17-B by
notification dated April 7, 1971. Conposition ~of the
Conmittee was as under: -

"(a) The Joint Plant Conmittee
COWVPOSI TI ON
(i) The Iron and Steel Controller Chairman

(ii) One representative each of the | main  Stee
Plants, that is to say | the Tata Iron and Steel Conpany
Limted, the Indian Iron and Steel | Conpany Linmted, the
H ndustan | Menbers Steel Limted, Rourkela, the | Hindustan
Steel Limted, Bhilai | and the H ndustan Steel Limted,

Dur gapur. |

(iii) One representative of the Mnistry of Railways."

Notification prescribed various functions of the Joint
Plant Commttee. Paragraph 8 of the notification would be
relevant and is as under: -

"(8) The Committee nmay determ ne, announce and i st
prices (base prices as well as extras) fromtinme to tinme of
all categories of iron and steel not subject to price
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control under clause 15 of the iron and steel (Control)
Order, 1956. The prices so determned will be ex-works
prices. The Committee shall add a fixed elenment of
equal i sed freight to the ex-works prices announced fromtime
totinme in order to ensure that buyers of steel all over the
country pay the sane railway freight irrespective of the
di stance fromthe source of supply. The Conmittee may take
such neasures as it considers necessary or desirable to
ensure that buyers of iron or steel all over the country pay
the same price."

This notification was anended by another Notification
dated Decenber 27, 1978.  Under the heading "Functions"
par agraphs 9A and 9B were inserted, which are as under: -

"(9A) The Committee may add an el enent to the ex-works
price .determned under sub-clause (8) for constituting a
fund for nodernisation, research and devel opnent with the
obj ect of ensuring the production of iron and steel in the
desired <categories and grades by the nain steel plants. In
the mtter of operation of this fund, the Commttee shal
performits functions in accordance with and subject to such
regul ations or directions so may be issued by the Centra
Governnent fromtine to tine.

9(B) The Conmittee nay al so add any other elenent to
the ex-works prices determned under sub- clause (8) to
enable it to discharge its functions and to inplement
speci fic schene entrusted to it by the Central Governnent."

There was further anmendment to this notification by
anot her notification dated January 16, 1992. All paragraphs
1 to 13 wunder the heading "Functions" in the origina
notification were substituted by the follow ng paragraphs:

(1) The Joint Plant Commttee shall be responsible for
carrying out generally the functions of co- ordinating the
demand and the supplies of all or any of the categories of
iron or steel produced by the nenbers of steel plants in
respect of Defence. Smal | Scal e Industries Sector, the
Exporters of Engi neering Goods and the North Eastern Region,
and shall also assist the Devel opnment Conmissioner for Iron
and Steel in ensuring supplies thereof on priority in terms
of the Distribution CGuidelines.

(2) The Conmittee may obt ai n from. producers
processors, dealers and consuners of iron and steel such
information and data as it may require in discharging the
functions specified under this Notification as well ‘as for
mai ntaining a conprehensive data base in respect of  duty
matter including production novenent and prices. [t —may
also form such statistical and other wunits as nmay be
necessary for the discharge of its functions.

(3) The Conmittee nay evol ve suitable organisation
met hods and procedures to review carefully the genera
market situation, fluctuations in free market prices, the
trends of production, availability and novernent of iron and
steel, and for this purpose, the Conmittee shall arrange for
effective and tinmely flow of information fromall concerned,
including the iron and steel plants.
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(4) The Conmittee nay fromtinme to tine require the
nmenber steel plants to add the elenment listed belowto their
ex-works prices of all or any of the categories of iron and
steel and to renmit the same to the Committee within such
peri ods as may be specifi ed.

(i) an element of price towards the steel Devel opnent
Fund for financing schenes, projects properties and other
capital expenditures for noder ni sati on, research and
devel opnent, rehabilitation, diversi- fication, renewals and
repl acenment, balancing up additions to capacity, major new
i nvestments or any ot her progranme for inproving the quantum
or technol ogy of efficiency of production of Iron and Stee
or their quality.

Expl anati on: The Commttee shall perform its
functions relating to the Steel Developnent Fund in
accordance w th the subject to such orders or directions as
may be issued by the Central Governnent in this behalf from
tine to tine.

(ii) an elenent of price for enabling the Committee to
discharge its functions and to inplenent specific schenes
entrusted to it by the Central Governnent.

(iii) an elenent of price towards ‘the Engineering
CGoods Exports Assistance Fund.

5. (NO. SC/1/6/91-D.111) ASHOK KUMAR, Jt. Secy."

It would be seen that paragraph 9A in the first
amended notification was substituted by paragraph 4  above.
Yet another notification dated April 21, 1994 was i ssued
further amending notification dated April 6, 1971. It
amended the original notification as under: -

"In Clause 2 of the said notification, in sub-clause

(a):-

(a) 1in paragraph 4 item (i) shall be omtted and such
om ssion shall not affect the action taken or things -done
under that itemon or before such om ssion

(b) after paragraph 4 the foll ow ng paragraphs shal
be inserted nanely:

(5) The Committee shall be responsible for the
managenent and operation of the corpus of  the  Stee
Devel opnent Fund and interest received and accrued thereon
in accordance with and subject to such orders or directions
as nmay be issued by the Central CGovernnent in this ' behalf
fromtime to tinme.

(No.SC-11(5) 93-D-11)

S.  NAUTI YAL, JR  SECRETARY."

It will thus be seen that SDF has no statutory
backi ng. SDF has been created by admnistrative orders.
Contribution has been fromthe SAIL and TI SCO  The question
is what of the petitioner has in the SDF when it was not
even born and fund was created and how the petitioner, a
conpetitor, would have any right to claimthe fund. Fund
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has not passed into the hands of the Governnent. It finds
mention in the books of SAIL and TISCO as credited to the
Central CGovernnent. Joint Plant Conmittee itself has no
role to play in the utilisation of SDF as such. It acts as
per the directions of the Central CGovernnent. The purpose
for which the SDF has been created is clearly spelt first in
para (9A) of notification dated Decenber 27, 1978 and then
in para (4) of the notification dated January 16, 1992.
There is no challenge to either of the two notifications.
This petition was filed on February 14, 2000 and cane up for
adm ssion on February 28, 2000. On February 18, 2000,
Central Governnent in the Mnistry of Steel wote a letter
to SAIL which is as under : "Sub : Financial and Business
Restructuring of Steel Authority of India Ltd. Sir, I am
directed to your letter No. CH 2/ 2/-C(iv) dated 16t h
Septenber 1998 and subsequent clarifications/di scussions on
the above subject and to state that SAIL's proposal seeking
approval of the Governnment for its financial and business
restructuring  has ~been considered by the government and
approval ‘ for the follow ng proposals is hereby given: 1.
Fi nanci al -restructuring of “SAIL by waiving of |oans advanced
to it from Steel Developnent Fund to a value of Rs.5073
crore and Rs.381 crore fromthe CGovernment of India. 2.
Provi si on of Government guarantees with 50% i nterest subsidy
for loan and interest thereon of Rs.1500 crore to be raised
by SAIL fromthe nmarket to finance reduction in nanpower
through voluntary retirenent schene. 3. Provi sion of
CGovernment guarantee for Iloan and  interest thereon of
Rs. 1500 crore (including Rs.500 crore already agreed) to be
raised by SAIL from the market primarily for rmeeting
repaynent obligation on past loans during 1999-2000. 4. To
initiate the process of divestrment of the follow ng non-core
assets while protecting jobs of the existing enployees as
per mlestones to be indicated seprately. (a) Power Plants
at Bokaro, Durgapur and Rourkela - 2X60 MWV Captive Power
Plant-11 at the Rourkela Steel Plant and the Central Power
Training Institute at Rourkela. - 2X50 MW Captive Power
Plant-11 at the Durgapur Steel Plant. - MN[2X55 MW plus 12
MN Back Pressure Turbine] Captive Power Plant-1, 3Xz60 MV
Captive Power Plant-11 and steam generating capacity of 660
MI/ hour at the Bokaro Steel Plant. (b) Oxygen Plant-2 of
Bhilai Steel Plant. (c) Salem Steel Plant(SSP), Salem
(d) Ally Steel Plant [ASP], Durgapur. (e) Visvesvaraya lron
and Steel Limted (VISL), Bhadrawati. (f) Fertilizer Plant
at Rourkela. 5. Conversion of II1SCOinto-a joint venture
with SAIL holding minority sharehol di ng. The Cover nment
noted that this is one of the largest  restructuring
proposals considered by it involving an anount of _over
Rs. 8000 crore and financial restructuring al one was not a
I ong term sol ution, Governnent has directed that Mnistry of
Steel sign an MOU with SAIL for inplenmentation of a business

restructuring plan wth detailed milestones. |t has been
further decided that a Cormmttee of Secretaries must exam ne
and review at appropriate interval s the busi ness

restructuring plan with reference to detailed mlestones and
submit a progress report on a six-nmonthly basis to the
Cabi net Comm ttee on Economic Affairs (CCEA)."

As seen above, SDF was created by notification issued
under clause 17(B) of the Control Order. Main steel plants
form the primary units of the Joint Plant Commttee. It
were only the nmenber steel plants or the nmain steel plants
who were subjected to add an elenment of their ex-
works-price and renit the same towards the SDF. SAIL and
TISCO were the nenber steel plants. SAIL was having four
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plants at Bhilai, Bokaro, Durgapur and Rourkel a. I ndi an
Iron and Steel Conpany Ltd. subsequently got nerged with
SAI L. By Notification dated January 16, 1992 the Centra

CGovernment withdrew the price restrictions under the Contro

Order and thereafter by Notification dated April 21, 1994
contributions by the nenber steel producers towards the SDF
was also discontinued. It is the Central CGovernnent, which
Exerci ses control over SDF though there is no backing of any
statutory provision for creation of the SDF. The prinmary
object of SDF was to enable the main steel producers for
noder ni sati on, research and devel opnent with the object of
ensuring the production of iron and steel in the desired
categories and grades by the main steel plants. Qher stee

producers who were known as secondary producers were not
menbers of the Joint~ Plant Comittee. They were not
subjected to add an el enent of ex-works price of steel but
could add any elenent of their choice and not to make
remttance of the sanme to the SDF. It does not stand to
reason as to how these secondary producers are entitled to
claim any —amount fromthe corpus of SDF or to get sone
directions issued respecting the use of SDF. The petitioner
started production only in April 1998 when four years prior
to that renmittance to SDF had been discontinued. It is not
di sputed that the petitioner was not a menber of the Joint
Plant Committee and did not remt any anobunt towards the
corpus of SDF. The question is if inthese circunstances
the petitioner could advance a claimor exercise a right on
the SDF in any manner. |t were the menbers of the Joint
Plant Committee who were made bound to add an el enent of
ex-works price and to.remt that anount for the constitution
of SDF. It has been stated by the first respondent, Union
of India, through the affidavit filed by the fourth
respondent, Joint Plant Commttee, that funds out  of SDF
were disbursed to the nenbers Steel Plants by the SDF
Managi ng Conmittee as per directions issued by the Centra

Government from time to time. |It-is then submtted that
since early 1990’s there has been a general recession in the
steel industry. SAIL had approached the Central Governnent

for its financial and business restructuring. SAI'L  had
taken over Indian Iron and Steel Conpany Ltd., ~a sick
conpany in the year 1978. |Indian Iron and Steel Conpany
Ltd. is wholly owned subsidiary of SAI'L. The proposa

given by SAIL to the Central Governnent contai ned various
conponents and neasures including wai ver of |oans from the
SDF made over to nmenbers Steel Plants whi ch were under SAlL.
It will be noticed that the anmount of SDF was not in fact
remtted to the Central CGovernnent but was shownas credit
to the Central Governnent in the books of SAIL and its
nmenbers steel plants. This proposal of SAIL, it would
appear, has since been accepted by the Central Governnent by
its letter dated February 18, 2000 whi ch we have reproduced
above. While there was price control under the 'Contro

Order during the period 1978-1994 when the remttance to SDF
were made by nmain steel producers, the petitioner —was
nowhere in the picture and was not subjected to any price
control like the main steel producers. The petitioner and
ot her steel producers were free to produce and sell the iron
and steel products in the market on the prevailing prices.
It has been pointed that price fixed by the petitioner of
its products was much higher than the control price which
i ncl uded el enents of SDF. Wiile the collection and
remttance to SDF has been discontinued w.e.f. April 1994,
the petitioner nade its claimfor the first time in 1999
which would appear to be rather incongruous. It is
submitted that the claimmade by the petitioner is not bona
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fide and wit petition has been filed with ulterior notives,
which are not difficult to fathom SAIL had stressed
i medi ate need for restructing and nodernising all the nmain
steel plants. Due to recession, SAIL has been passing
through severe financial position and has to suffer a |oss
of Rs.1574 «crores in 1998-99. It has further to suffer
burden of interest to the tune of Rs.2017 crores per annum

for nodernisation. In the aforesaid circunstances, the
petitioner does not have any right to claimany relief in
the wit petition pertaining to utilisation of SDF. It is

quite apparent that fromthe very nature of the creation of
SDF, manner of remttance to SDF and purpose of its
utilisation, it is a fund created ultinmately for the
utilisation by the nenber steel producers only. W do not
think it is afit casewhere this Court in the exercise of
its powers under Article 136 of the Constitution of India
should grant |eave to appeal fromthe inpugned judgment of
the H.gh Court.  Leave to appeal is refused. Special Leave
Petition i's dism ssed.




