http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 12

CASE NO. :
Appeal (crl.) 1072 of 2003

PETI TI ONER
Jai Shree Yadav

RESPONDENT:
State of U P.

DATE OF JUDGVENT: 12/08/2004

BENCH
N. Santosh Hegde, S.B. Sinha & A K Mat hur

JUDGVENT:
JUDGMENT
(Wth Cl. Appeal Nos. 1073 and  1074- 1075 of 2003 )

SANTOSH HEGDE, - J.

Al'l these appeal s arise out of a common judgnment of the
H gh Court of Judicature at Allahabad whereby the H gh Court
whil e all owi ng the appeal of two of the accused persons,
di smi ssed the appeal of 3 other accused persons all of whom
were convicted by the 11l Additional Sessions Judge, Deoria
(UP) of offences punishabl e under Sections 143, 148, 149, 504,
506, 307 and 302 I PC. Three of the accused whose appeal s
were dismssed by the H gh Court, have preferred Crinm nal
Appeal Nos. 1072-73 of 2003 and the State has preferred
Crim nal Appeal Nos.1074-75 of 2003 agai nst the acquittal of
two of the accused persons who were convicted by the tria
court for the above nentioned offences.
W will first take up Crim nal Appeal Nos.1072-73 of
2003 for consideration which, as stated above, are the appeals
filed by the convicted accused.
The facts necessary for the disposal of these appeals,
briefly stated, are as follows :

It is the prosecution case that there was enmty between
one of the deceased Abid Ali and A-3 Jai shree Yadav, A-5
Daddan Yadav in regard to the auction and recovery of
Tehbazari of the area between village Tatil Tola and Nawal pur
crossing. A-6 Ram Pratap Yadav bore an ennity agai nst the
deceased Abid Ali on account of a pending litigation relating to
aland in village Tatil Tola. A-1 Hafiz Khairul Bashr was on
inimcal terns with the said deceased in relation to the fixation
of an electric pole on the chowk road. It is also the prosecution
case that on account of these enmities, these accused persons
were waiting for an opportunity to elinminate said deceased Abid
Ali. It is the further case of the prosecution that on 23.9.1993 at
about 5.50 p.m deceased Abid Ali had come from Deoria, his
pl ace of residence, in his private jeep and was sitting on a
Takhat in front of Pervez Book Stores, north of Nawal pur
crossing. At that nmonent, Raju @ Noor Al am (PW6) who had
a shop selling sand and clay, came to deceased Abid Ali and
conpl ai ned that A-3 Jaishree Yadav was raising a dispute with
him (PW6) in regard to Tehbazari noney. It is also the
prosecution case that PW1 who was working as a teacher in a
School at Sal empur of which the deceased Abid Ali was the
Manager, was then passing through the said place where the
sai d deceased was sitting and seeing himPW1 cane to talk to
the said deceased. This was at about 4.15 p.m Prosecution al so
states that PW3 Arif Ali, son of deceased Abid Ali, who was a
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resident of that village, was also present there at that time. It is
the further case of the prosecution that at that tinme 8 persons
including A-1 Hafiz Khairul Bashr, A-2 Jaheed, A-3 Jaishree
Yadav, A-4 Manish Yadav, A-5 Daddan Yadav, A-6 Ram

Pratap yadav and two other unidentified persons came arned to
that place. Anongst them A-1 and A-2 and the unidentified
persons were having country-nmade pistols (katta), A-3 and A-4
were carrying bonbs and bags in their hands; A-5 and A-6 were
carrying a knife and an iron 'Dav’ respectively. Prosecution
further alleges that A-3 Jaishree Yadav questioned PW6 as to
the propriety of his conplaint to deceased Abid Ali. O her
accused questioned the authority of deceased Abid Ali to

neddl e in a dispute between themand PW6. It is stated the
deceased Abid Ali warned them by asking themto have contro

over their |anguage. At this stage the prosecution alleges A1
exhorted the other accused-to kill Abid Ali. Pursuant to the
same, A-3 and A-4 hurl ed bonbs at Abid Ali because of which

Abid Ali received injuries and started running northwards to
save hinsel f. Prosecution then alleges that all the accused
persons chased t he deceased Abid Ali, hurling bonbs and firing
pi stol shots at himand inthis process when Abid Ai reached
"Palani’, of one Idris, one Mahnobod Shah (deceased No.2), a
resident of the sane village, tried to intervene, hence, the
accused hurl ed bonbs and fired pistol shots at Abid Ali and
Mahnmood Shah in front of the shop of one Ram Nakshatra
consequent to which both Abid Ali and Mahnbod Shah

succunbed to their injuries on the spot. During the first attack
on Abid Ali when he was sitting on the Takhat, PW1 who was
nearby al so suffered an injury on his shoulder. Prosecution also
al l eges that there was a young boy who was al'so sitting on the
Takhat with deceased Abid Ali who also suffered sone injuries.
PW 3 who was nearby ran after his father but he was not

attacked by the assailants. The assailants after causing fata
injuries to Abid Ali and Mahnood Shah ran away fromthe

pl ace of incident shouting at and threatening the w tnesses. PW
3 who is an eye-witness to the incident, then went to Sal empur
Police Station which is stated to be about 3-4 kns. away from
the place of incident with a witten conplaint scribed by his
brother-in-1aw and gave the same to PW8 Ram Shi roman

Pandey who was the officer-in-charge of the Police Station who
regi stered a case at about 5.30 p.m on 23.9.1993 and proceeded
to the place of incident with his staff. There he recorded the
statenents of sonme witnesses and conducted the spot

Panchnama, inquest Panchnana of the dead body and recovered
certain enpty cartridges, splinters of the bonb and one live
bonb found at the place. It is relevant to note herein that before
| eaving for the place of the incident, PW8 had sent a specia
report to the Jurisdictional Magistrate through a Constable in
his Police Station to Deoria which is about 25-27 knms.” from

Sal enpur. During the course of his visit to the spot and
preparation of the Panchnanas it is stated that senior officers on
coming to know of the double nurder case through radio
transmtters, reached the spot. PW8 after conpleting the

i nquest sent the dead bodies to Deoria along with Police
Constabl e Durga Prasad PW7 in a jeep around m d-ni ght of
23/24.9.1993. It is stated that in view of the fact that on the way
the said jeep devel oped nechani cal problens and the same

could be repaired only in the early hours of 24.9.1993, he
handed over the bodies at about 10 a.m to PW4 Dr. V.D
Srivastava who conducted the post nmortem on the dead bodies

of Abid Ali and Mahnobod Shah on 24.9.1993 at 10.30 a.m and
12.15 p.m respectively. He noticed 11 injuries on different
parts of Abid Ali’s body with corresponding internal injuries. In
the opinion of PW4 death of Abid Ali was due to shock and
haenmorrhage as a result of ante-nmobrteminjuries.
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On the body of Mahnmood Shah, PW4 noticed 3 externa
injuries which were multiple circular wounds and nultiple
circular |acerated wounds. On internal exanination, he found
corresponding injuries on various parts of the body. He al so
recovered a | arge nunber of pellets, totalling 89 fromthe body
of Mahnmood Shah and he opined that the death of Mahnopod
Shah was al so due to shock and haenorrhage as a result of ante-
norteminjuries.

Prosecution alleges that in spite of its best efforts, the
accused persons could not be traced until they surrendered
before the court. It is the case of PW8 that PW1 though
naned in the FIR as an eye-w tness was not available for
recording his statenment and it is only after about 9-10 days
when he canme back to the village and his statenment could be
recorded; whereas PW6' s statenment was recorded on
24.9.1993 at about 6 a.m It is also the case of the prosecution
that two of the unidentified persons were never traced, hence,
they coul'd not be sent up for trial while the six naned accused
persons were conmtted for-trial by A CJ.M, Deoria for
of fences under sections 147, 148, 149, 504, 506, 507, 302 and
sections 4 and 5 of the Explosive Substances Act. But the tria
court franmed charges only for offences under sections 143, 148,
302 read with section 149, section 307 read with 149, 504 and
506 | PC.

In view of ‘the fact that A-1 Hafiz Khairul Bashr was not
inanedically fit condition to face trial, his trial was separated
and the other 5 accused persons were tried by the lll Additiona
Sessi ons Judge, Deoria, for offences as stated above, in
Sessions Trial No.36 of 1994. The trial court after considering
the material produced by the prosecution, cane to the
concl usion that accused 2 to 6 were guilty of the offences
charged agai nst them hence convicted them under section 143
IPCto RI for 6 nonths, under section 148 IPC Rl for 1 year and
for an of fence puni shabl e under section 302 read with section
149 life inprisonment and for an offence under section 307
read with section 149, 7 years’ Rl and for an of fence under
section 504 IPC 6 nonths’ Rl and finally for an offence under
section 506 IPC, 6 nonths’ R was awarded. The court also
directed all the sentences to run concurrently.

It is against the said conviction and sentence of the tria
court, the convicted accused preferred 4 appeal s before the
Hi gh Court of Judicature at Allahabad and the H gh Court by
the i npugned judgment, confirned the conviction and sentence
i mposed on A-2 Jaheed, A-3 Jaishree Yadav, A-4 Mnish
Yadav, while it allowed the appeals of A-5 Daddan Yadav and
A-6 Ram Pratap Yadav.

Qut of the 3 convicted accused, A-2 Jaheed has not
preferred any appeal hence his conviction and sentence has
becorme final, while A-3 Jaishree Yadav and A-4 Mani sh Yadav
have preferred the abovenoted crimnal appeals. The State of
U. P. being aggrieved by the acquittal of A-5 Daddan Yadav and
A-6 Ram Pratap Yadav has preferred the connected crim nal
appeal noted herei nabove.

Shri Sushil Kumar, |earned senior counsel appearing for the
appel | ants contended that the prosecution case ought not to have
been accepted by the courts bel ow because of the serious infirmty
found in the investigation as al so possi ble doubt as to the presence
of the eye-w tnesses produced by the prosecution at the trial. He
submitted that though the prosecution has alleged that the
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conplaint of the incident in question was | odged at Sal enmpur

Police Station at 5.30 p.m, the sane cannot be believed for nore
than one reason and according to himthe FIR is a product of

del i beration and is anti-tined. Elaborating this contention, he
submitted that the special report in regard to the incident in
guestion reached the Jurisdictional Magistrate at Deoria only on
24.9.1993 and the actual tinme of receipt of this special report has
not been noted by the Jurisdictional Magistrate. It is his contention
that if really the FIR had cone into existence as stated by the
prosecution and the conplete details of the case and the facts as
found in the conplaint and in the inquest report would have been
sent to the doctor who was to conduct post nortem but what in fact
was sent along with the dead body and the requisition for post
nortemwas not really the true copy of the inquest report and the
conplaint. He further submtted the fact that the dead body was
delivered to the doctor of Deoria at about 10 O clock in the
norni ng on 24.9.1993 which also indicates the fact that the

i nci dent in question nmust have cone to the know edge of the

police very late inthe evening of 23.9.1993, hence, a detailed FIR
i mplicating the accused was prepared in deliberation with PW3,

the son of the deceased Abid Ali nuch later than 5.30 P.M. He

al so pointed out that it has cone on record that when radio
transm ssi on nessages were sent to the superior officers, nanmes of
all accused were not mentioned obvi ously because sane was not

known to the Investigating Oficer at that tinme. Fromthe materia
on record, he pointed out that there were good reasons for PW3 to
implicate the appellants, hence, deceased being a promni nent person
the accused who were admittedly inimcal towards himwere

falsely inplicated.

Further, he contended that the evidence of PW1 ought not
to have been believed because he was cl osely connected with the
deceased Abid Ali in his illegal activities in nmanagi ng the school
It is also contended that it is highly inprobable that a person who
wi t nessed the murder of the Manager of hi's school and with whom
he was cl osely connected woul d have disappeared fromthe place
of incident and appeared only after 10 days to nmake his statenent
before the police. The further contention of the | earned counsel in
this regard was that the so called injury suffered by PW1 is a
nmake believe one and if at all such injury was there the sanme nust
have been a self-inflicted one to create evidence. |In regard'to PW
3, the son of the deceased who is the conpl ai nant -and al soan eye-
witness to the incident, |earned counsel submitted that the
contradictions, om ssions and i nprovenents proved by the defence
in the cross-exam nation of this witness clearly established that this
wi tness is one who cannot be believed. At any rate this witness is
not a witness who could be termed as an absolutely reliable
wi t ness on whose sol e evidence a conviction coul d be based
wi t hout acceptabl e corroboration.

In regard to PW6, the other eye-w tness, |earned counse
submitted that this witness was not present at the tine when the
police went to the spot of the incident nor was he present at the
time of inquest proceedings. H's statenment was recorded only on
the next day, hence, his evidence al so could not have been
bel i eved.

Learned counsel also pointed out that the nedical evidence
is contradictory to the oral evidence |led by the prosecution, hence,
the appellants are entitled to acquittal.

He supported the findings of the High Court that fromthe
prosecution case itself, it is clear that the accused Daddan Yadav
and Ram Pratap Yadav have not taken part in the incident in
guestion and they were inplicated solely because there was sone
ennmty between them and the deceased Abid Ali, hence, the High
Court was justified in allowi ng their appeal

The argurment addressed by the | earned counsel before us are
simlar to the ones that were addressed by his counter parts in the
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courts below Both the courts bel ow so far as the convicted
appel | ant before us are concerned have concurrently cone to the
concl usion that these argunments cannot be accepted and have held
that the prosecution has established its case to the hilt to prove the
guilt of the convicted accused. It is in the backdrop of the
concurrent findings of the two courts below that we will now

exam ne the contentions advanced before us by the | earned counse
appearing for the accused whose guilt have been uphel d

concurrently by two courts bel ow

It is the case of the prosecution that PW3 Arif Ali who is a
resident of village Nawal pur within the linmts of Sal empur Police
Station canme to the said police station on 23.9.1993 at 5.30 p.m
and gave a witten report Ext.Ka-2 to PW8 the Oficer-in-Charge

of the said police station. According to PW8, he registered a crine
based on the said conplaint of PW3 at 5.50 p.m on the sane day,

whi ch has been proved by the production of the general diary of

the police station Ex.Ka-8. He also subnmitted that he sent a specia
report to the Jurisdiction Magistrate on 23.9.1993 at about 7 p.m
through Constabl e Dheeraj. He further stated that fromthe entry in
the general diary, it is seen that Constable Dheeraj reported back to
the police station at about 8 a.m on 24.9.1993 . He has denied that
the special report was not sent on 23.9.1993. A perusal of the entry
made by the Chief Judicial Mgistrate, Deoria in the special report
shows that the sane was received by himon 24.9.1993 but the

actual tinme of the/report is not noted in the said entry, however it is
clear that the said report was received by himat his residence.
Based on this the | earned counsel for the appellants had argued that
it is possible that this report m ght have reached later in the day on
24.9.1993, but this argunment is not supported by any material on
record. On the contrary fromthe entry nade in the general diary of
the police station, it is clear that Constabl e Dheeraj who was
entrusted with the job of delivering the special report to the

Magi strate had returned back to duty at Salenpur Police Station at

8 O clock on 24.9.1993. Bearing in-mnd that the di stance between
Sal empur Police Station and Deoria is about 28 to 29 kns. as seen
fromthe records it is clear that the special report has reached the
Jurisdiction Magi strate nuch earlier than 8 O clock /in the norning
of 24.9.1993. Though it woul d have been nore appropriate and

| ess controversial if only the concerned Magi strate had noted t he
actual tinme of receipt of the special report, —still on facts and
circunst ances of this case as stated above, we are of the opinion
that the special report nust have reached the Jurisdictiona

Magi strate much earlier than 8 a.m Since by then the constable

who carried the report had cone back to Sal empur on 24.9.1993

which fits in with the prosecution case that the same was sent from
the police station in the evening of 23.9.1993 at about 7 p.m /So on
this count, it cannot be said that the FIR is anti timed.

The next contention in this regard i's that the requisition
sent by PW8 to PW4, the doctor, to conduct post nortemdid not
acconpany all the particulars found in the inquest report and the
conplaint |ike the particulars of the case, the weapon used and the
nanes of the accused persons etc. which according to the |earned
counsel for the accused indicates that when the dead body was sent
for post mortemthe investigating agency did not know the ful
particulars of the case. W do not think that these omi ssions, if
any, would lead to the conclusion that the FIRis anti-tined. It is a
settled principle in law that though it is necessary to give the gist
of the information collected during the course of inquest
proceedi ngs and fromthe material available in the FIRto the
doctor conducting the post nmortem it is not necessary to give al
the particulars as contained in either of the above said docunents.
This is clear fromthe judgnent of this Court in the case of
Mahendra Rai vs. Mthilesh Rai & Ors. (1997 10 SCC 605).

Learned counsel had next contended that it has come on
record that the incident in question was reported to the higher
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authorities through radio transm ssion and an application filed by
the defence to produce the records pertaining to this transni ssion
has been rejected by the trial court and according to the materia
avai l abl e on record the said transmi ssion had not given the nanes
of all the accused concerned to the senior officers which also
indicated the fact that the FIR in question has come into existence
after the radi o transm ssion was nade. W are unable to accept this
argunent either. W think the trial court has given good reasons
for not allowi ng the application for summoning the records
pertaining to radio transm ssion of police comunication, at any
rate the accused having not chall enged the said order, the same has
beconme final. That apart it should be noted that the messages
transmtted to higher authorities of an incident in question is only
an information sent about a crine that has occurred which does not
require all the particulars of the crime to be stated. In the instant
case obvi ously because one of the deceased was a promi nent

person of the area concerned, the higher authorities were inforned
through radi o transm ssion that his nurder has taken place and in
such communi cation, in our opinion, it is not necessary that the
nanes of ‘all” the persons or other particulars as stated in conpl aint
ought to have been nentioned or that non nmentioning of such
particulars in such comunication gives rise to an inference that at
the time when the transmi ssion was nmade the investigating agency
was not in the knowof the nanes of all the accused. Both the
courts bel ow have considered these aspects of the defence case as
to anti-timng of the FIR and have rejected the sane and we are in
agreenment with the findings of the courts below, hence, we reject
this contention of the | earned counsel for the appellants in regard
to anti-timng of the FIR

The next contention of the | earned counsel for the

appel lant is that the evidence of PW1 Ram Kri pal  Si ngh ought

not to have been relied upon by the two courts below. It is

argued that this witness was closely connected w th deceased

Abid Ali and was hand in glove with himin the ms-

management of the School and it i's because of this nexus that

he has conme forward to give evidence inspite of the fact that he
was not present at the tinme of the incident. It was also submtted
that the so called injury suffered by this w tness 'was so
superficial that it cannot be said to have been caused by the
flying splinter of the bonb that exploded. Learned counsel also
contended that the evidence of PW5 Dr. A K. Upadhyay who

treated this witness is highly artificial and cannot be accepted
primarily because of the fact that the injury suffered by the

wi tness was not recorded in the nedico-legal register of the

di spensary. It is the further contention on behalf of the
appellants in regard to PWM that if really he was an eye w tness

to the incident he woul d not have di sappeared for nearly 10

days in spite of his famliarity with deceased Abid Ali. It was

al so all eged that the explanation given by this witness as to his
non-availability to the Police for alnmpbst 10 days is hard to
bel i eve.

There is no doubt that this wtness was cl osely connected

with the deceased Abid Ali in view of the fact that he was a
teacher in the School of which said deceased was the Manager

By this it cannot be presuned that this w tness has vol unteered

to be a false witness to the incident. It is a fact that the injury
suffered by this witness is of minor nature but PW5 who

treated the said injury has stated that on 23.9.93 eveni ng PWM

had come to himfor treatment of an injury suffered by him He

has al so stated that though the injury was sinple in nature, he

had treated the sane and the said injury could have been caused

by a flying splinter of a bonb. It is a fact that the doctor did not
enter this injury in the nedico-legal register but PM5 the

doctor has given an explanation that since the witness did not
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want to make a Police case out of the sane he recorded this
injury in the accident injury register.

It is also true that P was not available to the Police for
nearly 10 days after the incident but the explanation given by
this witness is quite plausible that his famly was afraid for his
safety hence he went to his in-laws’ place and remined there

and it is only when things settled down he decided to cone out

and give a statenent to the Police. The possibility of his fear of
retaliation is supported by the evidence of PW8 |I.QO who

stated that there was tension in the village and at the tine of
funeral of the deceased he had to nmake Police bandobust which

i ndicates the possibility of PW1' s apprehension and his
consequent non-availability to the investigating agency. There
is one other aspect of this case which will have to be borne in

m nd whil e considering the evidence of PW1. Hi s nane has

been mentioned in the FIR as a person who was present at the

time the incident took place. It is also stated in the FIRthat in
the said incident PM1 was injured. W have al ready noticed

that the prosecution has established that this conplaint was
filed in the Sal enpur Police Station at 5.30 p.m If really this
wi tness was not present at- the tine of incident in question we

do not think PW3 woul d have included his name wi thout even
knowi ng t he whereabouts of this witness on that day and by
attributing an imaginary - injury to him 1In his examnation in
chief this witness has clearly narrated the incident involving the
naned accused persons as also the overt ‘acts attributed to them
O course in the cross exam nation the defence has brought out
that this person is closely connected with deceased Abid Al
therefore a suggestion was nmade that he was deposing falsely.

Thi s suggestion has been denied by the appellant. In the cross
exam nati on defence has brought about certain onissions,
contradictions and inprovenents in the evidence of this

wi t ness. These shortcomings in the evidence of this witness will
have to be considered in the background of the fact that this

Wit ness was subjected to nearly 217 questions over a period of

14 months i.e. his cross examnation starting on 14.8.1994 and
endi ng on 28.11.1995. Both the courts bel ow have taken

judicial notice of this fact, not only in regard to this wi tness but
in regard to other witnesses also and have cone to the

concurrent conclusion that when a witness is subjected to such

| engt hy arduous cross exam nation over-a | engthy period of

time there is always a possibility of the witnesses comitting

nm st akes whi ch can be ternmed as om ssions, inprovenents and
contradictions therefore those infirmties will have to be
appreciated in the back ground of ground realities which nakes
the w tness confused because of the filibustering tactics of the
cross exam ni ng Counsel

PW 3 s evidence was chall enged by the defence in the

courts below as well as before this Court on the ground that he

is a partisan and biased w tness being the son of the deceased
Abid Ali. This fact of course is not disputed by the wi tness
because it is the case of the prosecution itself that the deceased
Abid Ali was inimcal to accused persons for various reasons
nmentioned herei nabove. PW's presence at the place and tine

of the incident was chall enged by | earned counsel for the

accused before us primarily on the ground that if really he was
present at the time of incident he would have tried to protect his
father and there was no material to show that any such thing

was done by this witness. It was al so pointed out fromhis

evi dence that though his father was profusely bl eeding the

clothes of this witness were not bl ood stained which indicated
that he never even touched the body of his father which is an
unnatural conduct on the part of a son present at the time of the
nmurder of his father. This w tness when cross examined in this
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regard, admtted that since his father had died already he did not
carry the body of his father nor did he touch the body of his
father. In our opinion different people react differently to a
given situation and fromthe fact that this w tness did not
choose to fall on the body of his father or carry his dead body
fromwhere it was lying, by itself cannot be a ground to reject
his evidence. W have already accepted the fact that the
conplaint in question was | odged by this w tness soon after the
incident in question and PW8 in his evidence has spoken to the
conpl ai nt being | odged by this w tness and he being present
throughout the investigation proceedings at the spot on that day.
Hi s presence at the place of incident also cannot be treated as a
chance presence inasmuch as he is a resident of that village
though his father stays in Deoria. Learned counsel for the
appel l ant submitted that it is an admtted fact that this witness
has stated that he i s an educated person and according to this

wi tness the conplaint in question was not witten down by him

but by his brother-in-law which is also an unnatural conduct

i ndi cating that he m ght not have been present at the tine of

i ncident. W do not think this could also be a ground to suspect
the presence of this witness at the time and place of incident.
This witness in his evidence has stated that since his brother-in-
| aw was avail able whowas al'so a literate he dictated the
conplaint to himwhich was scribed by his brother-in-law and

we do not find anything unnatural in this conduct either. Next
ground of attack in regard to this evidence of this witness is that
he has not stated all the notives stated in his evidence before
the court in the conplaint. In other words the conplaint did not
contain details of the notives as spoken to by this witness in his
evi dence before the court. W do not think that this also could
be a ground to reject the evidence of this witness. In the
conplaint this witness has specifically stated A-3 and A-4 had
ennmity with his father in regard to the auction of Tehbazari of
Nawal pur chowk. He has further nmentioned in the conplaint

that so far as accused Ram Pratap Yadav is concerned his father
had a litigation pertaining to a particular |land and so far as
Hafi z Khairul Bashr is concerned his father had a dispute
pertaining to the erection of an electric pole. He has al so
nmentioned in the conplaint about an altercation PW6 had with

A-3 and A-4 in regard to the paynent of Tehbazari in regard to
whi ch PW6 had made a conplaint to his father on the fatefu

day. In this background we hardly find any force in the
argunent of |earned counsel for the accused that this wtness

has made i nprovenment in his evidence from what he had stated

in his complaint. O course during the course of his cross

exam nati on he has el aborated the nature of ennmity that his
father had with these accused persons but then that could hardly
be a reason to contend that what is stated in the conplaint is
either different fromwhat is stated in the evidence inregard to
the notive or the witness has nmde inprovenent in regard to

the notive of the accused to comit the crinme. Apart fromthe
above challenge to the evidence of this witness, |earned counse
for the accused pointed out certain contradictions, omssions

and i mprovenents found in his cross exam nation but then this
again will have to be considered as considered by the courts

bel ow, in the background of the fact that the cross exani nation
of this witness was al so spread over a period nearly 6 nonths

and he was subjected to nearly 480 questions. In this

background for the reasons already stated above, as held by the
two courts bel ow we do not think these contradictions,

i mprovenents and onmi ssions would affect the credibility of this
Wit ness either.

The next witness cited by the prosecution as an eye-

witness to the incident is PW6 Raju alias Noor Alam He is

al so a resident of Nawal pur who in his evidence stated that on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

12

23.9.1993 he had an argunent with A-5 Daddan Yadav and A-3

Jai shree Yadav in relation to the paynent of Tehbazari for
havi ng sold sone sand to them He stated that he made a
conplaint to the deceased Abid Ali who had conme to that

village on that day and at that tine the accused persons came
armed with bombs, kattas and ot her sharp-edged weapons and
attacked the deceased with the sane and the deceased having
suffered injuries, started running towards North and at a pl ace
near 'Pal ani’ the accused persons shot at himas also at
Mahnmood Shah who cane to the aid of the deceased Abid Al
consequent to which these victins died. The challenge to the
evidence of this witness by the appellant is primarily based on
the fact that he is a partisan witness and in his witness too a
| arge nunber of contradictions, inprovenents and om ssions

were established during the cross-exam nation. W nust notice
that the nanme of this witness is also nmentioned in the conplaint
and even the fact that there was an altercation between A-3

Jai shree Yadav and A-4 in paynment of Tehbazari is also
nmentioned in the conplaint which indicates that this wtness
was present-at the tine of the incident. In his examnation in
chief he has clearly stated the attack on the deceased by the
accused persons and we are not prepared to reject this evidence
on the ground that there have been sonme contradictions,

om ssions and i nprovenments in his evidence. Even this w tness
was subjected to | engthy cross-exam nation over a |ong period
of time and as held by the two courts below, in such type of
cross-exam nati on sone inprovenents, contradictions and

oni ssions are bound to occur which if not found fatal to the
evi dence given in the exam nation in chief would not in any
manner affect the evidentiary value of the witness given in the
exam nation in chief.

Anot her argunent addressed on behal f of ‘the appellants

to be noticed is that there was considerable delay in sending the
dead bodies for post mortem According to the | earned counsel
though a conplaint in regard to the incident in question was

| odged at about 5.30 p.m, the dead bodies reached the hospita
at Deoria only at about 9.30 a.m (on 24.9.1993, therefore, this
al so indicates that the conplaint in question had not been

| odged, as alleged by the prosecution. It is true that the dead
bodi es reached the hospital at Deoria only at about 9.30 a. m
the next day but fromthe evidence of PW8, the Investigating
Oficer, it is clear that he despatched the dead bodies to the
hospital between 11 and 12 in the night of the incident through
PW 7, Constable Durga Prasad, who took the dead bodies in

j eeps but because of the fact that one of the jeeps broke down
on the way at a distance of about 13-14 kns. from Sal enpur,
hence, they were not able to proceed further that night until the
jeeps were repaired in the norning. In this situation, the bodies
reached the hospital only at about 9.30 a.m |In our opinion, the
expl anation given by PW7 in regard to the delay in delivery of
the dead bodi es for post nortem cannot be rejected. Therefore,
the contention that the delay in delivering the dead bodies
indicates that the First Information Report was anti-timned,
cannot be accepted.

It was al so sought to be argued that there is contradiction
bet ween nedi cal evidence and oral evidence. W having
perused the sanme, find fromthe evidence of the post nortem
report and the evidence of PW4 Dr. V.D. Srivastava that the
prosecution has established that both the deceased had di ed of
shock and haenorrhage due to the injuries caused to them and
those injuries are such injuries as could be caused by the
expl osion of a bonb, by the use of Kattas and shar p- edged
weapons. We really do not find any reason what soever why this
doctor should give fal se evidence to support the prosecution
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case. This witness was al so subjected to nearly 170 questi ons
over a period of a year i.e. between 18.5.1995 and 2.6.1996. In
such circunstances we are in agreenent with the findings of the
two courts below that the prosecution has established its case
beyond all reasonabl e doubt as against the accused persons held
guilty by the trial court and the H gh Court.

This leaves us to consider the nerit of Crl. Appea

Nos. 1074- 75 of 2003 preferred by the State against the acquitta
of A-5 Daddan Yadav and A-6 Ram Pratap Yadav. In regard to

these two accused persons the Hi gh Court has concurred with

the finding of the trial court that they were present and were
nmenbers of the party of the accused persons when the crine in
guestion was conmitted. The trial court accepted the evidence
that Ram Pratap Yadav abused deceased Abid Ali while others
attacked the deceased. Simlarly, the trial court also accepted
the evidence that A-5 had carried a 'Dav’ and attacked the
deceased due to whicha correspondi ng inci sed wound was

found in the body of the deceased. The trial court also found as
a matter of fact that all the accused persons before it including
A-5 Daddan Yadav and A-6 Ram Pratap Yadav were nenbers

of an unlawful assenbly with a conmon object of causing the
death of deceased. Therefore, they were al so convicted al ong

wi th ot her accused persons for an offence punishabl e under
section 302 read with section 149 anbng ot her offences. The

Hi gh Court did not give a finding that these accused persons
were not the nenbers of an unlawful assenbly - and accepts the
fact that they were present at the tinme of the incident but rather
surprisingly proceeds to give a finding in the following terns :

"\ 005 A perusal of the FIR shows that no role
has been assigned to appel |l ants Daddan and
Ram Pratap. There is no allegation in'it that
they had used knife and 'Dav’ in the

i ncident. Fromthe post nmortemreport Ext.
Ka-3, also the use of Dav is excluded. Thus,
the conplicity of appellant Ram Pratap in

the incident is ruled out. He had wongly
been convi cted under Sections 143, 148,

302/ 149, 307, 504, 506 IPC. So far as
appel | ant Daddan is concerned, he is said to
have been armed with a knife. Neither in the
FIR, nor in the ocular evidence, there is any
nention that he used his knife on any of the
deceased or to injure RamKripal. In these
circunstances, his participation in the
incident is also ruled out and his conviction
cannot be justified."

We are unable to agree with the above finding of the

H gh Court on facts and circunstances of the case. ‘It is the
prosecution case right fromthe stage of the conplaint that these
two accused persons had enmty with the deceased Abid Ali.

They along with four other named accused and two ot her

unnanmed accused cane together arned and remmi ned nenbers

of the unlawful assenbly till the attack on the deceased was
over. This part of the prosecution case is accepted even by the
Hi gh Court. If that be so, assumi ng for argunent’s sake that
there is no material to show that these two accused persons took
any part in the attack, that by itself would not take away the
liability of these persons from being nmenbers of an unlawfu
assenbly unless the H gh Court had given a specific finding
either that they were not the menbers of the unlawful assenbly
at all or at any particular point of time they ceased to be the
menbers of the said unlawful assenbly. The Hi gh Court did
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not give any such finding. On the contrary, it proceeds as if the
nmenbers of an unl awful assenbly who do not conmit any

overt act are exonerated of the liability of being a menber of an
unl awf ul assembly. The trial court has held that the comon

obj ect of the unlawful assenbly was to attack and kill Abid Al

but in the process they also killed Mahnobod Shah and

convicted the accused on that basis. The H gh Court, as stated
above, has nowhere held that these two accused persons, who

are respondents in the State appeal before us, were not the
menbers of the unlawful assenbly or that they did not share the
conmon obj ect of that assembly. In our opinion on the facts of
this case such a finding could not have been arrived at because
evidence in this case shows these accused al so had the noti ve,
they were present throughout and escaped together. Once

these facts are accepted it is difficult to exclude these accused
fromthe liability under section 149 |.P.C

The trial court even found that these two accused persons

al so carried deadly weapons and sone of the injuries found on

the dead body coul d be attributed to the weapons carried by

them O 'course, the H gh Court differs with the trial court in
this regard that there was no corresponding injury which could

be attributed to the weapon carried by these appellants but that
by itself, in our opinion, is not sufficient to extricate these two
accused persons fromthe charge of being nenbers of an

unl awf ul assenbly which attacked and killed Abid Ali and

Mahnmood Shah. It is trite law that a person who is a nenber of

an unl awful assenbly even if he does not commit any overt act

but shares the common object of such an unlawful assenbly,

will be liable for the consequences of the sane. W do not think
that this principle in law requires any precedent to be relied
upon but if need be, the sane could be found in-the judgnment of
this Court in the case of Yunis alias Kariya v. State of MP.
(2003 1 SCC 425) wherein this Court has held that "Even if no
overt act is inmputed to a particular person, when the charge is
under Section 149 |IPC, the presence of the accused as part of an
unl awful assenbly is sufficient for conviction. The fact that the
accused was a nenber of the unlawful assenbly is sufficient to
hold himguilty."

In view of the above principle in law, since the trial court
has found these respondent-accused guilty of being nmenbers of
an unl awful assenmbly with the comon object of causing the
nurder of the deceased, and the H gh Court having not differed
fromthe said finding, it erred in acquitting these respondent-
accused solely on the ground that there is no evidence to show
that they had taken part in the actual assault. In our opinion
assum ng that the H gh Court was correct in comng to the
concl usi on that these respondent-accused have not taken part in
the attack even then they having conme together with the other
accused arnmed, and having been nmenbers of the unlawfu

assenbly and havi ng shared the conmon object, they will be
guilty of an of fence puni shabl e under section 302 read with
section 149 | PC

For the reasons stated above, we are not in agreenent

with the finding of the appellate court in regard to the reasons
given by it as to the acquittal of Daddan Yadav, Ram Pratap

Yadav, hence, the State appeal has to succeed.

For all these reasons, we dismss Crl. Appeal Nos. 1072-

1073/ 2003 and allow Crl. Appeal Nos.1074-75/2003 of the

State, set aside the judgnent of the Hi gh Court and restore that
of the trial court. The respondents in the said appeal, if on bail
shal |l surrender to their bail bonds and serve out the sentence
awarded to them by the trial court.
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