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1. Short but inmportant question involved in these matters is-- whether the
"assent" given by the President under Article 254(2) of the Constitution of
India with regard to the repugnancy of the State |egislation and the
earlier |law nade by the Parlianent or the existing'|aw could only be qua
the "assent" sought by the State with regard to repugnancy of the | aws
mentioned in the subm ssion nade to the President for his consideration
before grant of assent? O would it prevail qua other |aws for which no
assent was sought?

2. The contention is, once the President grants the 'assent’ to the State

| egislation, the State | aw would prevail on the said subject and such
"assent’ would be deened to be an assent qua all earlier enactnents nade by
the Parlianment on the subject.

3. This contention is negatived for the reasons recorded hereinafter. It is
hel d that consideration by the President and his assent under Article
254(2) is limted to the proposal nmade by the State Governnent; the State

| egi slation would prevail only qua the | aws for which repugnancy was

poi nted out and the 'assent’ of the President was sought for. Proposal by
the State is sine qua non for ’'consideration’ and 'assent’.

4. The aforesaid question arose before the H gh Court of Bonbay in wit
petitions and appeal s which were filed challenging the vires of the Public
Prem ses (Eviction of Unauthorised Occupants) Act, 1971 (hereinafter
referred to as "the P.P. Eviction Act") insofar as it is nade applicable to
the prem ses bel ongi ng to Governnent conpani es and corporations. Firstly,

it was subnmitted that the P.P. Eviction Act was violative of Articles 14,
19(1)(f) and 19(1)(g) of the Constitution of India. It was further
contended the having regard to Article 254(2) of the Constitution of I|ndia,
provi sions of the Bonbay Rents, Hotel and Lodgi ng House Rates Control Act,
1947 (hereinafter referred to as "the Bonbay Rent Act") would prevail over
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those of the P.P. Eviction Act. The contentions raised by the appellant
were rejected by the H gh Court and the Court upheld the validity of the
P.P. Eviction Act. The Court after el aborate discussion negatived the
contention that the provisions of the Bonbay Rent Act prevail in the state
of Maharashtra over the P.P. Eviction Act. Thereafter, the Court granted
Certificate that substantial question of lawrelating to the interpretation
of the Constitution arises and hence, on the basis of that certificate,
these appeals are filed before us.

5. M. F.S. Nariman, |earned senior counsel for the appellant subnitted
that followi ng questions arise for determ nation by this Court:--

1. Whether the P.P. Eviction Act specifically enpowering governnent
conpani es and statutory corporations to evict their tenants through the
sunmary procedure provided therein took away or abridged the rights
conferred by Article 19(1)(f) of the Constitution and was, to that extent,
void fromits inception?.

Note: In Munici pal Corporation of G eater Bonbay v. Lala Pancham of Bonbay
and Os., 'this Court held that “no doubt that a tenant has both under the
Transfer of Property Act, and under Section 12 of Bonbay Rents Hotel and
Lodgi ng House Rates Control Act, 1947, an interest in the deni sed prem ses
whi ch squarely falls wi thin the expression "property" occurring in Sub-
clause (f) of Cause (1) of Article 19 of the Constitution".

2. (a) Wether the deletion of Article 19(1)(f) by the Constitution 44th
Amendnent Act, 1978 (with effect from 20th June, 1979) has made the Public
Prem ses Act, 1971, "wholly enforceabl e* (as held by the Division Bench

j udgrment of the High Court)?

(b) Whether the challenge to the P.P. Eviction Act rooted in Article 19(1)
(f) could not survive after the repeal of Article 19(1)(f) of the
Constitution (as held by the Division Bench judgnment of the H gh Court)?
Note --Involved in the above is the applicability of the "doctrine of

Ecli pse" to post constitutional |aws: the judgment of the Division Bench of
the Bonbay Hi gh Court under appeal holds that it is so applicable.

3. (a) VWether the provisions of the Bonbay Rent Act, 1947 havi ng bene re-
enacted after 1971 by the State Legislature with the assent of the
President nust prevail in the State of Mharashtra over the provisions of
the P.P Eviction Act by virtue of (Article 254(2) of 'the Constitution?

(b) As a consequence, whether Governnent conpani es and statutory
corporations could not and cannot avail of the provisions of the P.P.
Eviction Act against their tenants and protected |icensees for securing
evi ction except on grounds specified in Sections 12 and 13 of the Bomnbay
Rent Act, 19477?

4. \Whether it is permssible for a Court of Lawto enquire into and
ascertain the circunmstances in which assent to a | aw under Article 254(2)
was given and hold as a result of such consideration that the State | aw
even with respect to a matter enunerated in the Concurrent List (after
havi ng been reserved for the consideration of the President and after
havi ng recei ved his assent) does not prevail in that State.

Contention Nos. 1 and 2.

6. It is submtted by the | earned senior counsel that the P.P. Eviction Act
abridges the right conferred by Article 19(1)(f) [which is deleted fromthe
Chapter of Fundamental Rights w e.f. 20.6.1979] of the Constitution insofar
as it enpowers the CGovernnent conpanies and statutory corporations to evict
their tenants thought the sumary procedure provided therein and was to
that extent void fromits very inception. In our view, it cannot be held
that because sumary procedure under the P.P. Eviction Act is prescribed
for evicting the tenants or unauthorised occupants or sub-tenants, it
abridges the rights of the tenants conferred by Article 19(1)(f) of the
Constitution. It is for the Legislature to provide summary procedure for
evi cting such persons or to direct the parties to approach the Cvil Court.
If the Legislature considers in its wisdomthat under General |awthe
eviction process is dilatory and provides for other speedier procedure for
evi cti ng unaut hori sed occupants, sub-tenants, whose tenancy is term nated,
it cannot be said that the said procedure would be in any way, violative of
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Article 19(1)(f) of the Constitution. Reliance is placed on the decision of
the Court in Lala Panchanm (Supra) wherein this Court has observed that
under the Transfer of Property Act as well as under the Rent Act, a thnate
has an interest in the demi sed prenises which squarely falls within the
expression "property" occurring in Sub-clause (f) of Cause (1) of Article
19 of the Constitution. But this would not nmean that |egislature has no
power to prescribe the procedure for evicting the tenant whose tenancy is
determ ned either by afflux of tine or by giving notice or on the ground
that there is sub-letting etc. There cannot be any doubt that a | essee
woul d have an interest in the property and thereby it would fall within the
expression "property" occurring in Sub-clause (f) of Cause (1) of Article
19 of the Constitution. Further, under the Bombay Rent Act, even a thionate
w hose tenancy has cone to an end by afflux of tinme or by giving notice as
provi de under the Transfer of Property Act, would have further statutory
protection from being evicted except as provided under the Bonbay Rent Act.
However, wi thdrawal of such statutory protection would not mean that right
to property is abridged. It is for the legislature to provide to what
extent, to whomand how, tenants or sub-tenants of any premi ses are to be
gi ven protection. Unauthorised occupant including a person whose tenancy
has cone to an end, has no right to contend that particul ar procedure which
was i n existence at some point of time should continue. It is for the

| egi slature to provi de reasonabl e procedure in accordance wth principles
of natural justice for evicting unauthorised occupants including the person
whose tenancy is termnated or a sub-tenant. Further , while uphol ding
validity of the P.P. Eviction Act, this Court in Northern India Caterers
Private Ltd. Anr. v. /State of Punjab and Anr, clarified--"the Act does not
create any new right of eviction. It creates renedy for a right existing
under the General law. The remedy is speedier than one by way of a suit
under the ordinary law of eviction.”

7. The | earned senior counsel at the tinme of hearing of this matter did not
press the contention No. 2 as enunerated above. Hence, it is not required
to be dealt with further.

Contention Nos. 3 and 4

8. It is contended that it was not perm ssible for the H gh Court to
enquire into and ascertain the circunstances in which "assent" to | aw nmade
by the State under Article 254(2) of the Constitution was given and to
hold, as a result of such enquiry, that the said law even with respect to a
matter enunerated in the Concurrent List does not prevail in‘the State. In
substance, it has been contended by the | earned senior counsel M. Nariman
that since 1947, the Bonmbay Rent Act is extended fromtime totime and on
each occasion assent of the President is received. Once assent of the
President is obtained, the Bonbay Rent Act prevails in the State of

Mahar ashtra and not the P.P. Eviction Act. He further subnmitted that once
the assent is received it is not open to the Court to go behind the said
assent’ and arrive at the conclusion that President’s assent i's given qua
repugnancy of a particular |law or |aws, made by the Parliament such as,
Transfer of Property Act and Indian Contract Act. He al so submtted that

gi ving of assent by the President is |aw naking process and the steps taken
in such process cannot be exam ned by the Court. Advisors of the President
woul d point out the relevant |aws on the subject and if the assent is
uncondi tional or unrestricted, the law of laws of the Parlianent on the
subj ect have to give way to the State legislation. It in-his contention
that 'assent’ given by the President is not subject to judicial review In
any case, there was no reason for the H gh Court to sunmon the file
submitted before the President before grant of assent.

9. As against this, learned Addl. Solicitor General M. Ataf Ahnad, | earned
seni or counsel M. T.R Andhyarujina, M. Sudhir Chandra and | earned
counsel M. C Ravichandran lyer submtted that before granting ’assent’
the President has to consider specific provisions of the State |egislation
whi ch are repugnant to the provisions of an earlier or existing | aw nade by
the Parliament. Before granting assent, the President has to apply his mind
to the proposed State | aw and the | aw made by the Parliament. The
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consi deration would be restricted to the proposal made by the State
CGovernment and President’s assent would only be with regard to the | aws
specified therein. For this, proposal nmade by the State Governnent for

obtai ning assent is required to be |looked into and that has been done in

al nost all such cases. It has al so been submtted as under: -

a) That the assent of the President given to the Extension Acts of 1981 and
1986 of the Bonbay Rent Act, 1947 was only for the limted purpose of
repugnancy to the Transfer of Property Act, 1882 and the Presidency Snall
Cause Courts Act, 1882. There is no assent applicable to the P.P. Eviction
Act .

b) The Hi gh Court committed an error in holding that Bonbay Rent Act was
ext ended by Act 10 of 1981 and by Act 16 of 1986 and, therefore, the Bonbay
Rent Act must be considered to be a new |law and the P.P. Eviction Act is
the earlier law, for the purpose of Article 254(2).

c) In the alternative, in any case the assent given to the Extension Acts
of 1981 and 1986 is also |limited to specified repugnancies to the Transfer
of Property Act and to the Presidency Small Cause Courts Act. For this

pur pose, the High Court rightly referred to the docunents tendered as Ex.F
col l ectively. There docunments were all owed tobe exhibited wi thout objection
by the appellants herein

d) The phrase "reserved for the consideration of the President" under
Article 254(2) inplies that the State has to draw the attention of the
President to the particul ar repugnancy arising between specified Centra
Laws and the contenplated State |egislation requiring consideration of the
President for obtaining his assent.

Essentials of Article 254-

10. For deciding the controversy, we found first refer to Article 254,
whi ch reads thus:--

"254. Inconsistency between | aws made by Parlianent and | aws made by the
Legi sl atures of States.--(1) If any provision of a|aw nmade by the

Legi slature of a State is repugnant to any provision of a | aw made by
Parliament which Parlianment is conpetent to enact, or to any provision of
an existing law with respect to one of the matters enunerated in the
Concurrent List, then, subject to the provisions of Cause (2), the |law
made by Parlianment, whether passed before or after the | aw made by the
Legi sl ature of such State, or, as the case may be, the existing |law, shal
prevail and the | aw made by the Legislature of the 'State shall, to the
extent of the repugnancy, be void.

2. Wiere a |l aw nade by the Legislature of a State with respect to one of
the matters enunmerated in the Concurrent List contains any provision
repugnant to the provisions of an earlier law made by Parlianent or an
existing law with respect to that matter, then, the |l aw so nade by the

Legi sl ature of such State shall, if it has been reserved for the
consi deration of the President and has received his assent, prevail inthat
State:

Provided that nothing in this clause shall prevent Parlianent from enacting
at any tine any law with respect to the same matter including a | aw addi ng

to, anending varying or repealing the | aw so nade by the Legislature of the
State.”

[ Enphasi s suppl i ed]

11. It is apparent that |anguage of Cl ause (1) of Article 254 gives
supremacy to the nmade by the Parlianent, which Parlianent is conpetent to
enact. It inter alia provides [subject to the provisions of Cause (2)]
that --

(a) if any provision of |aw nade by the Legislature of State is repugnhant
to any provision of a |law made by the Parliament which the Parliament is
conpetent to enact, then the |law, made by the Parlianment whether passed
before or after the | aw made by the Legislature of such State shall prevai
and the | aw nade by Legislature of the State shall, to the extent of
repugnancy, be void; or

(b) if any provision of a |law nade by the legislature of State is repugnant
to any provision of an existing law with respect to one of the natters
enunerated in the Concurrent List, then the existing |law shall prevail and
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the law nade by the legislature of the State shall, to the extent of
repugnancy, be void.

12. For the purpose of the present case, Cause (2) requires

i nterpretation, which on the analysis provides that where a | aw --

(a) made by the legislature of a State;

(b) with respect to one of the matters enunerated in the Concurrent List;
(c) contains any provision repugnant to the provisions of an earlier |aw
made by the Parlianent or existing law with respect to that matter;

then, the law so made by the |legislature of the State shall--

(1) if it has been 'reserved for consideration of the President’; and

(2) has received '"his assent’;

woul d prevail in that State.

13. Hence, it can be stated that for the State law to prevail, follow ng
requi renents nust be satisfied--

(1)l aw nade by the legislature of a State should be with respect to one of
the matters enumerated in the Concurrent List;

(2) it contains any provision repugnant to the provision of an earlier |aw
nmade by the Parlianent or an existing law with respect to that matter;

(3) the law so nade by the Legi slature of the State has been reserved for
the consideration of the President; and

(4) it has received ’'his assent’.

14. In view of aforesaid requirenents, before obtaining the assent of the
President, the State Governnent has to point out that the | aw nade by the
State legislature is in respect of one of the nmatters enunerated int eh
Concurrent List by mentioning entry/entries of Concurrent List and that it
contains provision or provisions repugnant to the | aw made by the
Parliament or existing lLaw. Further, the words "reserved for consideration”
woul d definitely indicate that there should be active application of m nd
by the President to the repugnancy pointed out between the proposed State
law and the earlier |aw nade by the Parliament and the necessity of having
such a law, in facts and circunstances of the matter, which is repugnant to
a law enacted by the Parliament prevailing in a State. The word
"consideration” would main feast that after careful thinking over and due
application of mnd regarding the necessity of having State |law which is
repugnant to the law nade by the Parlianent, the President may grant

assent. This aspect is further reaffirned by use of word "assent" in C ause
(2) which inplies know edge of the President to the repugnancy between the
State law and the earlier |aw nade by the Parlianent on the sanme subject
matter and the reasons for grant of such assent. The word "assent" woul d
nmean in the context as an expressed agreenent of mndto what is proposed
by the State

15. The | earned counsel M. Ravichandran has rightly pointed out the

di fferent neanings given to the word "assent" in various dictionaries,

whi ch are as under: --

Cor pus Juris Secundunt -

Assent--(As a Noun)-- A passive act of concurrence; the act of the nmind/in
adnmtting or agreeing to anything; the act of agreeing or consenting to
accept sone proposition; and, by context, "acceptance". It also has been
defined as agreement or approval;..... "Assent" inplies know edge of some
kind in the party assenting to that to which he assents; al so perm ssion on
the part of the party assenting....As used in sone statutes, however,the
term has been held to require affirmative, positive action on the apart of
the party assenting.. It has been said that the termindicates the neeting
of the minds of the contracting parties, and that the word is applicable
only to conduct before or at the time of the doing of an act and hence does
not include an approval after the comm ssion of an act....

Assent--(As a Verb)-- The verb inplies affirmative action of sone sort as
di stingui shed fromnmere silence and inaction; and has been defined as
nmeani ng to accept, agree to or consent, to accord agree, concede, or yield;
to express and agreenment of the nmind to what is alleged or proposed; to
express one’ s agreement acqui escence, or concurrence; also to admt a thing
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as true; to approve, ratify, or confirm and sonetines to authorize or
enmpower .

Shorter Oxford Dictionary--

Assent --The concurrence of the will conpliance with a desire. 2. Oficial,
judicial,or formal sanction; the actio or instrument that signifies such
sanction ME. 3. Accord. 4.Opinion. 5. Agreenent with a statenment, or natter
of opi nion; nental acceptance.

Bouvier’s Law Dictionary--

Assent - - Approval of sonething done. An undertaking to do sonmething in
conpliance with a request...

Law Lexi con of British India by P. Ramanatha Aiyar--

Assent.--The act of the mind in admtting or agreeing to the truth of a
proposition proposed for ‘acceptance; consent, agreeing to; to admt, vyield,
or conceded: to express an agreenment of the mnd to what is alleged or
proposed, (as) Royal assent or Viceeroy's assent to an enactnent passed in
the Legislative Assenbly; Executor’s assent to a | egacy; assent of a
corporation to bye-laws.

Royal Assent, in England, the approbation given by the Sovereign in
Parlianment to-a bill which has passed both houses, after which it becones

| aw. This assent may be given in two ways; (a) in person, when the
Soverei gn-cones to the House of Peers, the Commons are sent for, and the
titles of all the bills which have passed are read. The royal assent in
declared in Norman. French by the Cerk of the Parliament. (b) By letters
patent, under the great seal signed by the Sovereign, and notified in his
or her absence.

Websters’ 3rd New International Dictionary (Vol.l)--

Assent-1. common accord; general approval a concurrence with approval: 2:
the accepting as true or certain of sonething (as a doctrine or concl usion)
proposed for belief..

Random House Dictionary--

Assent--To agree or concur, subscribe to )often fol. By to): to assent to a
statenment. 2. To give in; yield; concede; assenting to his denands, she did
as she was told-n. 3. Agreenment as to a proposal; concurrence. 4.

Acqui esence; conpliance.

Wrds & Phrases Judicial Dictionary -Mtra--

Assent - - Assent nmeans agreeing to or recognizing a matter...etc. Warton's
Law Lexi con.

16. Applying the aforesaid neaning of the word assent’” and formthe
phraseol ogy use din Cause (2) the object of Article 254(2) appears that
even though the | aw nade by the Parlianent woul d have suprenacy, after
considering the situation prevailing in the State and after considering the
repugnancy between the State legislation and earlier law nade by the
Parlianment, the President nay give his assent to the |lawnade by the State
| egi slature. This would require application of nmnd to both the lans and
the repugnancy as well as the peculiar requirement of the State to have
such a law, which is repugnant to the | aw nade by the Parlianment. 'The word
assent is used purposefully indicating affirmative actio of the proposa
nmade by the State for having | aw repugnant to the earlier |aw nade by the
Parlianment. It would anmount to accepting or concedi ng and concurring to the
denmand nade by the State of such law. This cannot be done without

consi deration of the relevant material. Hence the paras used is reserved
for consideration, which under the Constatation cannot be an idle formality
but woul d require serious consideration on the material placed before the
President. The 'consideration’ could only be to the proposal nmde by the
State.

17. This aspect has been succinctly stated at the earliest by Chagla, CJ,
in Basantlal Banarsilal v. Bansilal Dagdulal, as under:--

"The principle underlying this clause is clear, viz., that the President
shoul d apply his nmind to what Parlianment has enacted and al so consi der the
| ocal conditions prevailing in a particular State, and if he is satisfied
that judging by the local conditions a particular State should be pernitted
to make a provision of law different fromthe provision nade by Parlianent,
he shoul d give his assent and thereupon the State |egislation would
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prevail."
[ Enphasi s suppl i ed]

18. Further, in G am Panchayat of Village Janal pur v. Ml w nder Singh and
Os., this Court has also held that the assent o the President under
Article 254(2) of the Constitution is not a matter of ideal formality and
the President has at |east to be apprised of the reason as to why his
assent is sought and the special reason for doing so.

19. M. Narinman, |earned senior counsel submitted that when the President
has given assent to a State |egislation, the Court cannot call for the
files to find out whether the assent was limted to repugnancy between the
State legislation and | aws nmentioned therein

20. It is true that President’s assent as notified in the Act nowhere
mentions that assent was obtained qua repugnancy between the State

| egi sl ation and specified certain law or |aws of the Parlianent. But from
this, if also cannot be inferred that as the President has given assent,
all earlier law |aws on the subject would not prevail in the State. As

di scussed above before grant of the assent, consideration of the reasons
for having such |law is necessary and the considerati on woul d nean

consi derati on of the proposal nade by the State for the | aw enacted despite
it being repugnant tothe earlier |aw made by the Parliament on the sane
subject. If the proposal made by the State is linmted qua the repugnancy of
the State law or | aws specified in the said proposal, then it cannot be
said that the assent was granted qua the repugnancy between the State | aw
and other laws for which no assent was sought for. Take for illustration --
that a particular provision, 'A nade by Parlianment; other provision nanmely
Section 4 is repugnant to some provisions of enactnment 'B nade by
Parliament and Sections 5 and 6 are repugnant to some provisions of
enactment 'C and the State submts proposal seeking assent nentioning
repugnancy between State | aw and provi sions of enactnents "A' and 'B

wi t hout nentioning anything with regard to enactnent *C . In this set of
circunstances, if the absent of the President is obtained, the State |aw
with regard to enactnments A ~and 'B would prevail but with regard to 'C
there is no proposal and hence there is no 'consideration’ or 'assent’.
Proposal by the State pointing out repugnancy between the State | aw and of
the | aw enacted by the Parlianent is sine qua non for ’consideration and
assent’. If there is no proposal no question of 'consideration’ or 'assent’
arises. For finding out whether ’'assent’ given by the President is
restricted or unrestricted,the letter or the proposal nmade by the State
Covernment for obtaining 'assent’ is required to be | ooked into.

21. W would also make it clear that in all the decisions relied upon
wher ei n such question was raised, this Court has referred to the
correspondence nade by the State Government for obtaining the assent of the
President to find out whether the assent was with-regard to repugnancy
between the State |egislature and particul ar enactnment of the Parlianent.
For this purpose, we would straightaway refer to the decision in G am
Panchayat’s case (supra), wherein the Court considered the alleged
repugnancy between the Admi nsatation of Evacuee Property Act of 1950 and
the Punjab Comon Lands (Regul ation) Act of 1953. The controversy was
between the right of G am Panchayats (eight petitioner-panchyats) o the
Sham at-deh | ands situated in those villages which fell within their
jurisdiction and the right of Rehabilitation Departnent of the Centra
CGovernment to allot ladns of that description to the extent of evacuee
interest therein to person who migrated from Pakistan to India after
partition of the country. Under the provisions of the Punjab Act, the |and
on the specified day vested in the Panchayat having jurisdiction over the
vill age. Under Section 8(2) of the Central Act, nanely, Adm nistration of
Evacuee Property Act, 1950, evacuee property is deenmed to have been vested
in the custodi an. The Court thereafter considered Article 254 and observed
that Punjab Act was reserved for consideration of the President and
received his assent on Decenber 26, 1953. Prima facie , by reason of the
assent of the President, the Punjab Act would prevail in the State of
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Punj ab over the Act of the Parlianment and the Panchayats woul d be at
liberty to deal with the Shanml at-deh | ands according to the rel evant Rul es
or bye-laws governing the mater, including the evacuee interest therein. In
that case also the High Court of Punjab had adjourned the natter to enable
the State Governnent to place material before the Court show ng the purpose
for which the Punjab Act of 1953 was forwarded to the President for his
assent. As per the record of that case, the Act was not reserved for the
assent of the President on the ground that it was repugnant to the earlier
Act passed by the Parlianment nanmely Central Act of 1950. The Court
thereafter pertinently held thus:--

"....The record shows, and it was not disputed either before us or in the
H gh Court, that the Act was not reserved for the assent of the President
on the ground that it was repugnant to an earlier Act passed by the
Parlianment, nanely, the Central Act of 1950. In these circunmstance, we
agree with the High Court that the Punjab Act of 1953 cannot be said to
have been reserved for the assent of the President within the meani ng of
Clause (2) of Article 254 of the Constitution in so far as its repugnancy
with the Central Act of 1950 is concerned. The assent of the President
under Article 254(2) of the Constitution is not a matter of idea
formality. The President has, at least , to be apprised of the reason for
doi ng so |f the assent is sought and given in general terns so as to be
effective for all purposes, different considerations may legitimtely
arise. But if, a as in the instant case, the assent of the President is
sought to the Law for a specific purpose, the efficacy of the absent woul d
be limted to that purpose and cannot be extended beyond it. Not only was
the President not apprised in the instant case that his assent was sought
baccy of the repugnancy between the State Act and the pre-existing Centra
Act on the vesting of evacuee properties but, his assent was sought for a
different, specific purpose altogether. Therefore, that assent cannot avai
the State Governnent for the purpose of accordi ng precedence to the | aw
made by the State Legislature, nanely, the Punjab Act of 1953, over the | aw
nmade by the Parlianent, even within thejurisdiction of the State."

22. W are in entire agreenent with the aforesaid enunciation of lawwith
regard to interpretation of Article 254(2) of the Constitution. In P.N
Krishan Lal and Ors. v. CGovt. of Kerala and Anr. [1995 Supp. (2) SCC 187]
this Court has relied upon the aforesaid decision

23. The |l earned senior counsel M. Narinman next submitted that the assent
given by the President is not justiciable and placed reliance on decision
of this Court in Bharat Sevashram Sangh and Ors. v. State of CGujarat and
Os., wherein this Court observed thus:--

"...it cannot be said that the assent which was given by the President was
conditional. The records relating to the above proceedi ngs were al so made
available to the court. On going through the nmaterial placed before us we
are satisfied that the President had given assent to the Act and it is not
correct to say that it was a qualified assent. The Act which was duly
published in the official Gazette contains the recital that the said Act
had received the assent of the President on Septenber 28, 1973. Mbreover,
guestions relating to the fact whether assent is given by the Governor or
the President cannot be agitated also in this manner. |n Hoechst
Pharmaceuticals Ltd. v. State of Bihar, this Court has observed thus--

W have no hesitation in holding that the asset of the President is not
justiciable and we cannot spell out any infirmty arising out of his
decision to give such assent.

The above contention relating to the assent given by the President is,
therefore, rejected.”

24. In the aforesaid decision also the records relating to assent were made
avail able to the Court and on going through the material placed before it,
the Court was satisfied that the President had given assent to the Act and
it was incorrect to say that it was qualified assent. In HOECHST
Pharmaceuticals Ltd. and Os. v. State of Bihar and O's., this Court held

t hus: -

"84. ...That being so, the decision in The Cheng Poh alias Char Meh v.
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Public Prosecutor, Malaysia [1980 AC 458] is not a authority for the
proposition that the assent of the President is justiciable nor can it be
spel l ed out that the court can enquire into the reasons why the Bill was
reserved by the Governor under Article 200 for the assent of the President
or whether the President applied his mnd to the question whether there was
repugnancy between the Bill reserved for his consideration and received his
assent under Article 254(2)."

The Court further observed:--

"“...Ws have no hesitation in holding that the assent of the President is
not justiciable, and we cannot spell out any infirmity arising out of his
decision to give such assent."

25. In our view, for finding out whether the assent was given qua the
repugnancy between the State legislation and the earlier |aw nmade by the
Parliament, there is no question of deciding validity of such assent nor
the assent is subjected to-any judicial review That is to say, nerely

| ooking at the record, for which assent was sought, would not nean that the
Court is deciding whether the absent is rightly, wongly or erroneously
granted. The consideration by the Court is limted to the extent that

whet her t'he Stat e has sought -assent qua particular earlier |law or | aws nade
by the Parlianent prevailing in the State or it has sought general assent.
In such case, the Court is not required to decide the validity of the
"assent’ granted by the President. In the present case, the assent was
given after considering extent and nature of repugnancy between the Bombay
Rent Act and Transfer of Property Act as well as the Presidency Snall Cause
Courts Act. Therefore, it would be totally unjustified to hold that once
the assent is granted by the President, the State | aw would prevail qua
earlier other |aw enacted by the Parlianent for which no assent was sought
for nor which was reserved for the consideration of the President.

26. The | earned senior counsel for the appellant further referred to the
deci sion of Madras High Court in Bapalal and Co. v. P. Thakurdas and Os.
wherein the Court held thus:--

“...In this case the assent is sought to be invalidated on the ground that
the President was not made aware of the repugnancy between the proposed
State Law (Rent Control Act) and the existing Central Law (the Transfer of
Property Act) in Ex.P.12, which does indicate the extent to which the State
law is repugnant to the earlier existing Central Law. It is said that in
this case Ex.P.12 does not exactly indicate how far the proposed State Act
is repugnant to the provisions of the existing Central |aw and any assent
gi ven without considering the extent and the nature of the repugnancy
shoul d be taken to be no assent at all. However, a perusal of Ex.P.12 shows
that Section 10 of the Act has been referred as a provision which can be
said to be repugnant to the provisions of the Civil Procedure Code and the
Transfer of Property Act which are existing |aws on the concurrent subject.
Further, a copy of the Bill has been reserved for the consideration of the
President under Article 254(2) of the Constitution. Therefore, even if the
State Legislature did not point out the provisions of the Bill which are
repugnant to the existing Central Law, the President should be presunmed to
have gone through the Bill to see whether any of the provisions is
repugnant to the Central Law and whether such a legislation is to be
permitted before giving assent to the Bill . Merely because the State
Gover nment when seeking the assent of the President does not indicate the
exact provisions which are repugnant to the earlier Central Law under
Concurrent List, the assent given by the President cannot be said to be
invalid. According to the | earned Advocate-Ceneral inconsistency between
the proposed [ aw and the existing Central Law has been pointed out under
Ex.P.12, and the Bill has been sent for scrutiny and that the Centra
CGovernment should be taken to know its job while considering the question
as to whether the assent is to be given or withheld, and, therefore, there
is no roomfor any contention that the assent in this case is not valid."

27. In that case, the Court also observed thus:--
"The assent given by the President to the Tami| Nadu Buil di ngs (Lease and
Rent Control) Act of 1960 cannot be held to be invalid for two reasons (i)
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the inconsistency between the State Law and the Central Law on the subject
was in fact pointed out while seeking the assent of the President and -
(ii) even otherwi se the Bill having been sent for the scrutiny of the
President, the President should be taken to have scrutinised the bil
before giving his assent with the assistance of his |egal advisers."

28. In this case, we have nmade it clear that we are not considering a
guestion that the assent of the President was rightly or wongly given. W
are al so not considering the question that-whether 'assent’ given without
consi dering the extent and the nature of the repugnancy shoul d be taken as
no assent at all. Further, in the aforesaid case, before Madras Hi gh Court,
al so the rel evant proposal made by the State was produced. The Court had
specifically arrived at a conclusion that Ex.P.12 shows that Section 10 of
the Act has been referred to as the provision which can be said to be
repugnant to the provisions of Code of Civil Procedure and the Transfer of
Property Act, which are existing |laws on the concurrent subject. After
observing that, the Court has raised the presunption. W do not think that
it was necessary to do so. In any case as discussed above, the essentia

i ngredients of Article 254(2) are -- (1) nentioning of the entry/entries
with respect to one of the matters enunerated in the Concurrent List; (2)
stating repugnancy to the provisions of an earlier |aw made by the
Parliament and the State | aw and reasons for having such | aw, (3)
thereafter it is required to be reserved for consideration of the
President; and (4) receipt of the assent of the President.

29. In this view of the matter, it cannot be said that the H gh Court
conmitted any error in looking at the file of the correspondence Ex.F

col lectively for finding out - for what purpose ’'assent’ of the President
to the Extension of Acts extending the duration of Bonbay Rent Act was
sought for and given. After |ooking at the said file, the Court considered
rel evant portion of the letter, which referred to the Bill passed by the
Mahar ashtra Legi sl ative Council and the Maharashtra Legi sl ative Assenbly
extendi ng the duration of the Bonmbay Rent Act for 5 years fromlst April
1986. The letter stated: "As the provisions of the Bonmbay Rents, Hotel and
Lodgi ng House Rates Control Act, 1947 are repugnant to the provisions of
the Transfer of Property Act, 1882 and the Presidency Small Cause Courts
Act, 1882, which are the existing/laws relating to entries 6, 13 and 46 in
the Concurrent Legislative List, and as Clause 2 of the Billis intended to
extend the Iife of the principal Act for a period of five years, it is
necessary to reserve the Bill for the consideration and assent of the
President with reference to Article 254(2) of the Constitution of India.
The Governor has reserved the Bill for the consideration of the President
under Article 200 of the Constitution of India." A telegraphic nessage
dated 25th February, 1986 sent by the Special Commissioner, New Del hi,
addressed to two Secretaries of the State of Miharashtra and the Secretary
to the Governor of the State of Miharashtra shows that the President
accorded his assent to this Bill on 23rd February, 1986. Thereafter, the
Court rightly relied upon the decision in Gram Panchayat’s case (supra) for
arriving at the conclusion that the assent of the President was sought to
the Extension Acts for the purpose of overcomng its repugnancy between the
Bonbay Rent Act on the one hand and the Transfer of Property Act and the
President Small Cause Courts Act on the other. The efficacy of the
President’s assent was limted to that purpose only. Therefore, the P.P.
Eviction Act would prevail and not the Bonbay Rent Act.

30. W& further nake it clear that granting of assent under Article 254(2)
is not exercise of |egislative power of President such as contenpl ated
under Article 123 but is part of |egislative procedure. Whether procedure
prescribed by the Constitution before enacting the lawis followed or not
can al ways be | ooked into by the Court.

31. Finally, we would observe that the challenge of this nature could be
avoided if at the conmencenent of the Act, it is stated that the Act has
received the assent with regard to the repughancy between the State Law and
specified Central |aw or |aws.
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Whet her extension of tenporary enactnment anobunts to enactnent of new | aw?
O

Is it an extension of existing |aw?

Submi ssi ons- -

32. Learned senior counsel, M. Nariman, subnmtted that the Bonbay Rent
Act, 1947 was enacted by the Bonbay Legi slature and received the assent of
the Governor General on 13th January, 1948. It was published in the
official gazette on 19th January, 1948 under Section 107 of the Governnent
of India Act, 1935. It prevails over all Central Acts to the extent of any
repugnancy between the Rent Act and the relevant Central Acts. It was a
tenmporary law as provided in Section 2 and it was to remain in force up to
31st day of March, 1950. The said period was extended up to 31st March
1952. It is also pointed out that after the Constitution, the Bonbay
Amendi ng Act 43 of 1951 extended and anmended t he Bonmbay Rent Act by
providing that it was extended from 31st March, 1952 to 31st March, 1953.
It received Presidential assent-under Article 254(2) read with Article 201,
since it was reserved by the Governor for Presidential Assent- which could
only be if it was treated as enacting a substantive | aw repughant to
existing Central law (e.g. the Transfer of Property Act 1882): otherw se a
nere extension Act only required Governor’s assent.

33. It is also pointed out that on 31st March, 1970, the operation of the
Bonbay Rent Act was extended by Maharashtra Act No. 12 of 1970 up to 31st
March, 1973, and thereafter by Maharashtra Act No. 17 of 1973 up to 31st
March, 1976, by Maharashtra Act No. 4 of 1976 up to 31st March, 1977, by
Maharashtra Act No. 8 of 1977 up to 31st March, 1978, by Maharashtra Act
No. 67 of 1977 up to 31st March, 1979, by Maharashtra Act No. 3 of 1979 up
to 31st March, 1981, by Maharashtra Act No. 16 of 1981 up to 31st March
1986 and by Maharashtra Act No. 10 of 1986 up to 31st March, 1991

34. It is further submitted that the necessity of passing Bonbay Anendi ng
Act 43 of 1951 was because the Bonbay Rent ‘Act was not an "existing | aw'
whi ch continued after the comencenent of the Constitution by force of
Article 372 read with Article 366(10). For this purpose, he referred to
Article 366(10) and relevant part of Article 372 of the Constitution
Article 366(10) reads thus:--

"366. Definition.--In this Constitution, unless the context otherw se
requires, the foll owi ng expressions have the meani ng hereby respectively
assigned to them that is to say:--

(10) existing | aw' neans any |aw, Ordinance, order, bye-law, rule or
regul ati on passed or nmade before the conmencenment of this Constitution by
any Legislature, authority or person having power to make such a | aw,

Ordi nance, order, bye-law, rule or regulation.”

35. Relevant part of Article 372 and Expl anation Ill thereto read thus:--
"372. Continuation in force of existing |laws and their adaptation:-- (1)
Notwi t hst andi ng the repeal by this Constitution of the enactnents referred
toin Article 395 but subject to the other provisions of this Constitution,
all the laws in force in the territory of India inmediately before the
comencenent of this Constitution shall continue in-force therein unti
altered or repeal ed or anmended by a conpetent Legislature or other
conpetent authority.

Expl anation-111 - Nothing in this article shall be construed as continuing
any tenporary law in force beyond the date fixed for its expiration or the
date on which it would have expired if this Constitution had not cone into
force.™

36. There is nothing in Explanation Ill to Article 372 which even renotely
suggests that it is restricted to the provisions of that Article alone. On
the contrary it is of general application, ie.e., it applies to al

temporary enactnments which were enacted pre-Constitution : Article 372(1)
applies in general terns to all existing laws/laws in force and conti nues
their operation after the comencenent of the Constitution: And

Expl anation-111 explains or clarifies that nothing in Article 372 shall be
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construed as continuing any tenporary law in force, beyond the date fixed
for this expiration.

37. It is subnitted that thus on a conjoint reading of Article 372(1) and
Expl anation 11 thereof, read with Article 366(10) it is clear that the
Constitution did not envisage or provide for the continuance in force of
existing laws if such existing |aws were only tenporary |aws. Such
temporary laws continued in force only till the date fixed for their
expiration; alternatively, till the date on which they woul d have expired
if the Constitution had not conme into force.

38. It is his subm ssion that being a tenporary law in force till 31st
March, 1952, the Bonbay Rent Act 1947 could not have continued after
31.3.1952 unless re-enacted and the words "existing law and 'law in force
are inter-changeabl e. For this purpose, he relied upon the decision in
Keshavan Madhava Menon v. The State of Bonbay (1951 SCR 228). He al so
relied upon the State of Bonbay v. Heman Santlal Alreja [AR 1952 (39)
Bonbay /16], wherein Chagla, CJ observed thus:--

"I n Keshavan Madhava Menon v. The State of Bombay, M. Justice Das says (P
234)

... What Article 13(1) provides is that all existing |aws which clash with
the exercise of the fundamental rights (which are for the first tine
created by the Constitution) shall to that extent be void.

Now it may be remenbered that the expression used in Article 13(1) is "laws
in force" and not "existing | aws" and yet the | earned Judge reads that
expression as neaning "existing laws". Frankly the point is not free from
difficulty or doubt, but on the whol e we have come to the concl usion that
in the Constitution the expressions "existing laws" and "laws in force"
have been used without any distinction or difference."

39. For deciding the aforesaid subm ssions, we would deal with the sane as
under: -

1. Effect of Article 254(1) on the Bonmbay Rent Act after enactment of the
P.P. Bviction Act in 1971

1. Legislative intent while extendi ng the duration of Bonbay Rent Act.
[11. Whether it can be deened to bea new enactnent?

Re.--1. [Article 254(1)]: -

40. It is to be stated that the P.P.  Eviction Act received the assent of
the President on 23rd August, 1971 but is deened to have conme into force on
Sept enmber 16, 1958. This is provided in Sub-section (3) of Section 1, which
reads thus:--

"1. Short title, extent and comencenent.

(1) - (2) .....

(3). It shall be deened to have conme into force on the 16th day of

Sept enber, 1958 except Sections 11, 19 and 29 whi sh shall conme /into force
at once."

41. Once the P.P. Eviction Act is enacted then Bonbay Rent Act woul d not
prevail qua the repugnancy between it and the P.P. Eviction Act. To the
extent of repugnancy, the State |l aw woul d be void under Article 254(1) ‘and
the | aw made by the Parliament woul d prevail

Adm ttedly, the duration of the Bonmbay Rent Act was extended up to 31st
March, 1973 by Maharashtra Act No. 12 of 1970. The result would be fro the
date of the coming into force of the P.P. Eviction Act, the Bonbay Rent Act
gua the properties of the Government and Governnment conpani es woul d be

i noperative. For this purpose, |anguage of Article 254(1) is unambi guous
and specifically provides that if any provision of |aw nade by the

Legi slature of State is repugnant to the provision of |aw nmade by the
Parliament, then the | aw made by the Parlianment whether passed before or
after the |aw made by the Legislature of the State, would prevail. It also
nakes it clear that the | aw made by the Legislature of the State, to the
extent of repugnancy, woul d be void.

42. Hence, once the P.P. Eviction Act cane into force w.e.f. 23rd August,
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1971, the existing Bonbay Rent Act would be void so far as it is repugnant
to the law nade by the Parlianent as in view of Article 254(1), the | aw
made by the Parlianment would prevail.

Re.--(Il) and (I11):-

43. he next question is--what is the effect of extension of the Bonbay Rent
Act fromtine to tine after 31st March, 1973 -- whether it can be held that
there was new enactnent (new Bonbay Rent Act)? O whet her the Bonbay Rent
Act which was for a tenporary period continues by the Act by which its
duration or life is extended? After 1970, the next extension is given by
Maharashtra Act No. 17 of 1973. Section 4 of the said Act only substitutes
the figures 1973 by figures '1976" neaning thereby the duration of the
Bonbay Rent Act is extended up to 1976. It is equally true that by the said
Act, licesees are also given protection of the Rent Act and correspondi ngly
Bonbay Rent Act is anended. Sone ot her nminor amendments are al so provided.
However, it nowhere provides that notw thstandi ng anything contained in the
P.P. Bviction Act, the Rent Act-would prevail qua the properties owned by
the CGovernment compani-es/corporations etc.

44. Thereafter, last extension for our consideration in these matters would
be Maharashtra Act No. 16 of 1986 and the rel evant provisions thereof are
as under: - -

1. This Act may be called the Bonmbay Rents, Hotel and Lodgi ng House Rates
Control (Extension of Duration) Act, 1986;

2. In Section 3 of 'the Bonbay Rents, Hotel and Lodgi ng House Rates Contro
Act, 1947, in Sub-section (2), for the figures "1986" the figures "1991"
shal | be substituted."

45. From the aforesaid | anguage used by the State Legislature, it is
crystal clear that Legislature considers this as extension of the duration
of Bonmbay Rent Act and not enactnment of new | aw or re-enactnent of the |aw
in force. The phraseol ogy used by the Legislature is only "extension of
duration".

46. Learned senior counsel for the appellants submitted that for extension
of the Act also the assent of the President is taken and therefore it would
amount to re-enactnment of the existing |aw or enactnent the new law. In our
view, nerely because assent of the President is taken, as it-is required to
be taken, it would not mean that there is new enactment. For extending the
duration of the tenmporary Legislation the assent of the President is

requi red, otherw se in case of repugnancy | aw enacted by the Parlianent
woul d prevail

47. On the question whether extension of duration of thelaw which is in
force amounts to re-enactnent of a | aw or passing of a new Act, the |earned
counsel for the parties at the tine of hearing of this matter referred to
decisions in The State of Bonbay v. Heman Santlal ‘Alreja [AIR/(39) 1952
Bonbay 16], Mangtulal and Anr. v. Radha Shyam and Anr., Basantlal Bansila
v. Bansilal Dagdulal, State of Uttar Pradesh v. The Benaras Electric Light
and Power Co. Ltd. and Anr. and Kerala State Electricity Board v. The

I ndi an Al umi nium Co. Ltd.

48. In Heman Santlal’'s case (supra) Chagla, CJ dealt with a question

whet her the Bonmbay Land Requisition Act, 1948 provided for requisitioning
the prem ses was a tenporary statute. The duration of the said law was
extended from 31st March, 1950 to 31st March, 1952 and in that context
Court observed that when an Act is passed extending the duration of sone
law, it cannot be said that new | aw was created. The old | aw al ready on the
statute book continues. For this proposition, relevant discussion is as
under - -

"15. The authorities also draw a distinction between the repeal of an old
Act and the re-enacting of a new Act and the extension of an old Act. Wen
an Act is passed extending the duration of some law, it cannot be said that
some new | aw was created. The old | aw already on the statute book
continues. Qur attention was drawn to an American case which is rel evant on
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the point. In United States v. Powers [(1938) 307 USR 1245] the Connally
Act of 22.2.1935, originally provided that it should cease to be in effect
on 16.6.1937, but it was extended prior to 16.6.1937 to 30.6.1939, and the
Supreme Court of America held that the amended Act authorised a prosecution
for violations committed prior to 16.6.1937, under an indictnent returned
subsequent thereto but prior to 30.6.1939. In the judgment of Douglas J.,
it is stated (p. 1248)

"...Due to the amendment, the Act has never ceased to be in effect. No new
| aw was created: no old one was repealed. Wthout hiatus of any kind, the
originally Act was given extended life."

It is true that in this case the anending Act did not in any way alter the
substantive provisions of the original Act. But, as | said before, we are
only considering the effect of Act Il (2) of 1950 to the extent that it
extends the duration of Act XXXIIl1 (33) of 1948. Even tenporary statutes
whi ch are made perpetual by subsequent Acts become perpetual not fromthe
date of the subsequent Act but ab initio . See Hal sbury, Vol.31 p.512,
Article 665. And Maxwel l-on Interpretation of Statutes, Edn.9, p.406,
states the | aw thus:

"I'f a tenporary Act be continued by a subsequent one, or an expired Act be
revived by a later one, all infringenents of the provisions contained in it
are breaches of it rather than of the renewing or reviving statutes."
Therefore, to the extent that the Legislature enacted Section 2 of Act Il
(2) of 1950, it did not put-on the statute book any new | egi sl ati on. The
old | aw i nstead of expiring on 31.3.1950, continued till 21.3.1952."

49. W agree with the aforesaid observations. In case of a tenporary
statute when the Act is passed extending the duration of the said statute,
it cannot be said that some new Act was created. The old | aw conti nues.
Result is-duration or |ife of old tenporary statute is extended for a
further period. As observed by Douglas, J., the Act never ceased to be in
ef fect and the original Act was given extended life. Simlarly, Craies on
Statute Law (7th Edn. - Page No. 908) defines ' commencenent’ as-if an Act
isinthe first instance tenporary, and is continued fromtine to tine by
subsequent Acts, it is considered as a statute passed in the session when
it was first passed, and not as a statute passed in the session in which
the Act which continues its operation was passed.

50. In the aforesaid case, the Court al so considered the phrase "existing

| aw' as defines under Article 366(10) and observed that in order that a | aw
shoul d be an existing law, the only qualification [aid down by the
Constitution is that it should have bene passed before the comrencenent of
the Constitution by any |legislature, authority or person having power to
make such a law and, therefore, the Bonbay Land Requisition Act was
existing law. The Court, therefore, held that the Legi sl ature when passed
Act 2 of 1950 which extended the duration of the existing |aw, was not
maki ng any | aw contrary to the provisions of Article 31(2) and /it had been
saved by Article 31(5)(a).

51. However, |earned senior counsel M. Nariman subnmitted that in Basant] al
Banarsilal’'s case (supra), the Court distinguished its earlier decision
rendered in Heman Santlal’s case (supra) . In that ‘case, the Court was
consi dering the provisions of Bonmbay Forward Contracts Control Act, 1947.
Section 8 of that Act declared forward contracts of any goods specified in
a notification to be issued under Section 1(3) to be illegal, if these were
not entered into, nade or perfornmed in the manner | aid down in that
Section. The Court was also required to consider the provisions of the
Essential Supplies (Tenporary Powers) Act, which would have expired on
1.4.1951 but for the fact that Article 369 of the Constitution gave to the
Parliament, during a period of five years fromthe comrencenent of the
Constitution, the power to make laws with respect to certain matters
enunerated in the Concurrent List, and in exercise of the power, the
original Essential Supplies Act with certain inportant anmendnments was
continued up to 31st Decenber, 1952. Wiile dealing with the contention that
bonbay forward Contracts Control Act being a | egislation passed by the
State, it would prevail in view of Article 254, the Court considered
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Article 254 and observed thus:--

"...if the State |egislature passes a | aw subsequent to the | aw passed by
the Parlianment and the State Legislature want sin any way to depart from
the provisions of the law as laid down by the Parlianment, it could do so,
"provided it satisfies the condition, viz., that it reserves the bill for
the consideration of the President and the President give his assent.”

52. Thereafter, the Court considered the contention that once the Bonbay
Forward Contracts Control Act passed in 1947 and received the assent of the
CGovernor Ceneral, there is no subsequent |egislation which has altered the
position with regard to the prohibition against entering into forward
contracts in the State of Bonbay. The Court al so considered the contention
that whether the extension given to the Essential Supplies (Tenporary
Powers) Act, was nmere continuation of the A d Act or not. In that context,
the Court referred to Heman Santlal’s case and observed that it is
difficult to accept the viewthat Act 52 of 1950 is merely extension of
Essential Supplies Act, 1946, firstly because it is an Act passed for the
pur pose of amending the Act of 1946 and in the body of this, there were
many provi'si ons which substantially amended the provisions of |aw contained
in the Act. The Court observed that other inportant consideration was that
the Act was not a extension of the old Act as the Act was passed in
exerci se of a power expressly conferred by the Constitution upon the
Parliament by Article 369, which enpowered the Parliament for a period of
five years, the power to-legislate upon certain matters which were in the
said list as if they were in Concurrent List. The Court specifically
observed thus: --

"It is, therefore, difficult to accept the position that all that
Parliament was doi ng when it passed Act 52 of 1950 was extending the life
of the Essential Supplies Act of 1946. It was not a normal |egislative
activity on the part of Parlianent . In the course of its ordinary

| egislative activity it had no power to extend the |life of the Essentia
Supplies Act of 1946, and it would have died a natural death on 1.4.1951

It was really a different legislative activity on the part of Parlianent
when it put Act 52 of 1950 on the statute book. It was an activity, the
justification for which was to be found in Article 369 and which was in the
exerci se of the power conferred by that article.”

53. Fromthe aforesaid decision, it cannot be held'that the law |laid down
in Heman Santlal’'s case was in any way altered or nodified by the Court. In
that particular case, as Essential Supplies Act, 1946 was not only extended
but substantially altered and was al so passed by the Parlianment in exercise
of its legislative power conferred under Article 369.

54. Further reliance is placed on the decision rendered by the Full Bench
of Patna High Court in Mangtulal’'s case (supra) . In that case, the Ful
Bench considered the foll owi ng questions:--

"1. Wether, in the circunstances stated above, the Bi har Buildings,
(Lease, Rent and Eviction) Control (Amendnent) Act, 1951, required assent
of the President under the provisions of Article 254 of the Constitution of
I ndia, and

2. Wiether in the absence of such assent, the provisions of the Bihar
Bui | di ngs (Lease, Rent and Eviction) Control Act, 1947, still operate,
after the 14th of March, 1952, in spite of the provisions being repugnant
to existing law contained in the Cvil Procedure Code, the Indian Contract
Act or the Transfer of Property Act."

55. In the said case, it was admtted position that though the Act of 1947
nanmel y Bi har Buil dings (Lease, Rent and Eviction) Control Act, 1947 and the
Amendi ng Act, 1949 had received the assent of the Governor Ceneral in
accordance with the provisions of Government of India Act, 1935, which were
in force prior to the comrencenent of the Constitution, the Anending Act of
1951 had not received the assent of the President. In that context,

Narayan, J. first observed thus:--

“"In a bald and sinple formit nmay also the correct to say that the anmended
statute or the statute which extends the duration of the original statute
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is not a new and i ndependent statute and that, in effect and substance, it
remai ns the sane statute as had been originally passed. But these abstract
propositions of |aw cannot be applied regardl ess of the facts and

regardl ess of the constitutional inhibition if any..... "

56. Thereafter, with regard to Article 254(2) the Court observed thus:--
"...The only manner in which the repugnancy between the provisions of the
Act of 1947 and the existing |aws contained in the Code of Cvil Procedure,
the Indian Control Act and the Transfer of Property Act could be resol ved
was by obtaining the assent of the President. |If the assent of the

Presi dent has not been obtained to the amendi ng Act of 1951 by which the
duration of the Act of 1947 was extended "up to and including the 14th
March, 1954", this anending Act cannot be deened to be valid law, and the
Act of 1947 woul d be deened to have been extended only for the period
mentioned in the Arending Act of 1949. Under the Amendi ng Act of 1949 there
was an extension for only five years, and the Act thus expired on the 14th
of March, 1952. Not taking the President’s assent is an om ssion which is
fatal to the Act and it cannot be renedied by the Court by any recognised
canons of /interpretati on. The Act having been passed in absol ute
contravention of Article 254(2) so nmuch of it as it repugnant to or

i nconsi stent with the existing law as enbodied in the Code of G vi
Procedure, the Indian Contract Act and the Transfer of Property Act nust be
declared to be void."

57. Thereafter, the Court considered the decision in Heman Santlal’s case
(supra) and observed that the Anendi ng Act of 1951 cane to be passed after
the Constitution had come into force and according to the Constitution the
repugnancy of the tenporary Act to the provisions of the existing | aw could
be resol ved only by obtaining the assent of the President. In concurring

j udgrment, Ramaswami, J. observedthat in Heman Santlal’s case question at

i ssue was different nanely what is the correct interpretation to be placed
on the phrase "existing law' in Article 31(5) and no question was raised
under Article 254 of the Constitution and the effect of the absence of the
President’s assent to an Anendi ng Act was not considered in that case.
Concurring with the aforesaid judgment, Das, J. held that whether Anending
Act is new Act or not is material for the purpose of Article 254 and that
such a continuation of the Act would require the assent of the President so
as to make the State | aw prevail over the existing’'| aw.

58. Fromthis decision also, it cannot be stated that the Court arrived at
the concl usion that by extending duration of a tenporary statute, new and
i ndependent statute cones into existence.

59. Reliance is also placed on decision rendered by the H gh Court of

Al'l ahabad in Benaras Electric Light and Power Co. Ltd.”s case (supra) . In
that case, the Court considered the observation nmade by the Douglas, J.,
Maxwel | on Interpretation of Statutes, Craies (in Treatise on Statute Law)
and referred to Heman Santlal’s case and observed that in the eye of |aw,
the extending Act did not place any new | egi sl ation on the statute book;
the various continuing Acts had, in law, the effect of continuing in force
the original Act of 1947 as it was; they were not fresh | egislation onthe
subj ect of electricity.

60. As against this, M. Nariman | earned senior counsel subnitted that the
Hi gh Court rightly referred to the decision rendered by this Court in
Kerala State Electricity Board' s case (supra) for arriving at the
concl usi on that by anendi ng and extending duration of the tenporary statute
and thereafter obtaining the assent of the President would nean that there
is re-enactment of the existing law. In that case, Constitution Bench was
considering the validity of Kerala State Electricity Supply (Kerala State
El ectricity Board and Licensees Areas) Surcharge Order, 1968. That order
was passed in exercise of the powers conferred by Section 3 of the Keral a
Essential Articles Control (Tenporary Powers) Act, 1961. It obliged the
Board to collect surcharges fromnon-licensee consumers of electricity even
though the Board may have entered into long-termcontract with themwth
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regard to the rate at which electricity is to be supplied to them The
Court, firstly, observed that the Act in question in pith and substance was
with respect to trade and commerce and production, supply and distribution:
it was not a permanent |egislation with respect to electricity but a
tenmporary one dealing with a tenporary situation thereafter and that it was
a matter falling under Entries No. 26 and 27 of List Il. Thereafter, while
dealing with the alternative subm ssion, the Court observed thus:--

"The Kerala Act insofar as it deals with electricity can be deened to be

| egi sl ation under Entry 38 of List Il1l. Though the Act itself has not
declared any article as an essential article, when a declaration was made
under Section 2(a) in 1965 declaring electricity as an essential article
for the purposes of the Act, it becanme part of the Act. Wen the President
assented to the Kerala Act in 1962 it nmay be that it cannot be deened that
he had assented to it on the basis that the provisions of that Act were
repugnant to sone Act nede by Parlianent (SIC) sone existing lawin the
concurrent field because there was nothing in the Act itself which nade it
repugnant to any Act passed by Parliament or any existing |law. But when he
assented in 1967 to the Act extending the life of the Kerala Act by anot her
two years the declaration of electricity as an essential article had been
nade and 'shoul d be deened to have becone part of the Act. So far we are in
agreenment -with the argunent of the learned Solicitor General. But when he
goes further and argues that in so far as the consequence of such

decl aration was that the State Governnment was enabled to nake orders
regardi ng production, supply and distribution of electricity, there was a
possibility of such orders being repugnant to the provisions of the
Electricity Act, 1910 and the Electricity (Supply) Act, 1948 and therefore
any such repugnance was cured by the assent given by the President, we
cannot agree. W agree that the assent shoul d be deened not nerely to the
substitution of the words "five years" by the words "seven years" in the
Kerala Act, but to the Act as a whole, that is, as anended by the 1967 Act
and any repugnance between the Kerala Act and the Electricity Act, 1910 and
the Electricity (Supply) Act, 1948 should be deenmed to have been cured by
such assent. When assenting to the 1967 Act the President should naturally
have | ooked into the whole Act, that is, the 1961 Act as anmended by the
1967 Act. But the declaration itself did not create any repugnancy with the
1948 Act. It was in 1968 that the Surcharge Order was made, in pursuance of
which the bills were served on the various respondents in these appeal s and
denands nade for enhancing charges for electricity. And it was the
Surcharge Order that can be said to create the repugnancy if at all. It is
only actual repugnancy that can be cured by Presidential assent and not the
possibility of repugnancy."

61. Fromthe aforesaid observations, it is clear that when the President
gave assent to Kerala Act in 1962, there was no repugnhancy to the Act nmde
by the Parlianent or sone existing law in concurrent field. However, before
grant of subsequent assent in 1967 to the Act extending the life of the
Kerala ct by another two years the declaration of electricity as an
essential article had been made and was part of the Act. Thereafter, the
Court observed that the assent of the President shoul d be deened not nerely
to the substitution of the words "five years" by the words "seven years" in
the Kerala Act but to the Act as a whole, that is the Act as anmended by the
1967 Act and any repugnancy between the Kerala Act and Electricity Act,
1910 and the Electricity (Supply) Act, 1948 should be deened to have been
cured by such assent.

62. Fromthe aforesaid discussion, it would appear that (a) if there is
extension of the duration of the tenporary Act, it cannot be said that new
Act is enacted, old act continues and its life is extended; (b) however,
whil e extending the duration if there is any substantial anendment in the
statutory provisions as found in Basantilal Banarsilal’'s case (supra) , it
cannot be said that it was nmere extension of existing | aw.

Addi tional contention:-

63. On behalf of the appellant, follow ng additional ground is raised in
the witten subm ssion
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"Article 254(1) incorporates the principle of Supremacy of Parlianment |aw -
it applies to any provisions of "a |aw nade by the Legislature of a State"
which is repugnant to any Parlianentary law or (which is repugnant) to any
existing law. Article 254(1) opening part, does not expressly give
supremacy to Parlianentary | aw over existing State/Provincial law - i.e.

| aw made in the Provinces before the Constitution: hence Constitution, the
Bonbay Amendi ng Act 43 of 1951 (the first | aw enacted byt eh State

| egi slature after the Constitution) - even though a nere extension | aw -
nmust Constitutionally be regarded as a | aw made by the |l egislature of a
State, for purposes of applicability of Article 254(1), which it could only
be if it was a substantive |aw re-enacting or incorporating the provisions
of the Act 1947 Act, post-Constitution. That it was reserved for the

consi deration of the President and received his assent |end support to the
fact that it was not a nmere extension but treated as a substantive

enact nent. "

64. The aforesaid submission requires to be rejected mainly because Article
254(1) as quoted above clearly inter alia provides that if any provision of
a law made by the legislature of State is repugnant to any provision of a

| aw made by Parl ianent then the | aw nade by Parlianent, whether passed
before or-after the |l aw nmade by the legislature of such State, shal

prevail - . It also provides that the |law nade by the |egislature of the
State shall, to the extent of repugnancy, be void.

65. Further, in the present case, there i's no question of considering that
the Bonbay Rent Act was an existing |lawas defined under Article 366(1).
Explanation I1l to Article 372 specifically provides that nothing in the
said Article shall ‘be construed as continuing any tenporary lawin force
beyond the date fixed for its expiration or the date on which it would have
expired if the Constitution had not cone into force. Therefore, there is no
guestion of applying the concept of "existing | aw' ‘as defined under Article
366 to a |law of which duration is extended fromtinme to time. Article
254(1), inter alia , also provides that if any provision of a | aw nade by
the Legislature of State is repugnant to any provision of an existing |aw,
the exiting law shall prevail and | aw made by the Legislature of the State
shall to the extent of repugnancy be void but in the present case there is
no question of applying the said part of Article 254(1).

66. The result of the foregoing discussion is:-

1. It cannot be held that summary speedier procedure prescribed under the
P.P. Bviction Act for evicting the tenants, sub-tenants or unauthorised
occupants, if it is reasonable and in conformty with the principles of
natural justice, would abridge the right conferred under the Constitution

2 (a) Article 254(2) contenplates 'reservation for consideration of the
President’ and also 'assent’. Reservation for consideration is not an enpty
formality. Pointed attention of the President is required to be drawn to
the repugnancy between the earlier |aw made by the Parliament and 't he
contenmpl ated State | egislature and the reasons for having such | aw despite
the enactnment by the Parlianment.

(b) The word "assent’ used in Clause (2) of Article 254 would in context
nmean express agreenent of mind to what is proposed by the State.

(c) In case where it is not indicated that 'assent’ is qua a particular |aw
made by the Parlianent, then it is open to the Court to call for the
proposal s made by the State for the consideration of the President before
obt ai ni ng assent.

3. Extending the duration of a tenporary enactnent does not anount to
enactment of a new | aw. However such extension may require assent of the
President in case of repugnancy.

67. In this view of the matter, in the present case there is no question of
gi ving suprenmacy to the Bonbay Rent Act qua the |aw nade by the Parlianent.

68. In the result, the appeals are dism ssed.
WP (Civil) Nos. 1056, 1081 of 1991 and 162 of 1992
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69. These writ petitions are filed challenging the vires of certain
provisions of the P.P. Eviction Act. In view of the order passed above,
these wit petitions are dismnissed.

SLP (Civil) Nos. 20669, 20731 of 1995 AND 3404-05 of 1992.

70. These petitions are filed against the judgnents and orders dated
9.8.1995, 14.2.1992 and 8.1.1992 passed by the H gh Court of Bonbay in Wit
Petition Nos. 3141/95, 3162/95, RP No. 836 of 1992 and WP No. 32 of 1992
respectively. By orders dated 4.12.1995 and 11.9.1995, these petitions were
ordered to be listed along with Civil Appeal No. 2555 of 1991 etc. In view
of the order passed above in C. A No. 2555/91 etc., these petitions would
not survive and are dism ssed accordingly.

71. There shall be no order as to costs.

D. Raju, J.

72. | have carefully gone though the judgnent prepared by |earned brother
justice MB. Shah, dismssing the appeals and other connected wit allied
petitions and | amin respectful agreement with the same. Yet, having
regard to the nature of issues involved and the |ikelihood of recurrence of
such question in the light of simlar and frequent recourse often nade to
Article 254(2) of the Constitution, | wish to place on record sone of ny
view al so in the matter.

73. The factual background, the details relating to the decision arrived at
by the Bombay Hi gh Court and the contentions raised on behalf of the

appel l ants/ petitioners before us have been adverted to in detail in the

j udgrment of Shah, J. and | do not want to refer to themand further burden
this judgnment Article 254(1) declares that, if any provision of a |law
including an "existing law nade by the legislature of a State is
"repugnant’ to any provision of a llaw enacted by the Parliament, which it
is conpetent to enact or to any provision of an existing law, with respect
to "one of the matters’ enunmerated in the concurrent list, subject to the
exception provided in Cause (2) of Article 254, the | aw nmade by the
Parl i anment whet her passed before or after the | aw nmade by the State
Legi sl ature concerned or the existing law, as the case nay be, shal

prevail and to that extent of repugnancy, the State |aw shall be void. The
exception engrafted in Clause (2) to enable the State |law ot prevail in
that State, the Legislature of which has enacted it, notw thstanding its
repugnancy, as above, as long as both the | aws deal with a concurrent
subject, will enure to its benefit, if it has been reserved for the

consi deration of the President and has received his assent’, under the said
provi sion of the Constitution of India. Thus, the sweep of nandate and
serious nature of the result flowing fromthe assent renders, in nmy view,
the very exercise of power by the President and the attendant formalities
whereof, as of great significance and vitally inportant, and not a nere
routi ne of mechani cal exercise. Despite, such assent having been obtai ned,
power of the Parlianment to enact, at any tinme, any law with respect to<the
sane matter including a |law adding to, anmending, varying or repealing the
| aw so made by the Legislature of the State, with the assent envi saged
under Cl ause (2) of Article 254 has al so been conserved and preserved in
the proviso to the said clause.ln substance, the Parlianent has undi sputed
power to undo the effect or consequences flowing fromthe presidentia
assent obtained under C ause (2), by enacting a subsequent |aw creating
once nmore a 'repugnancy’ and thereby override or repeal inpliedly, to the
extent of such repugnancy, the State | aw

74. The assent of the President envisaged under Article 254(2) is neither
an idle or enpty fornmality, nor an automatic event, necessitated or to be
given for the nmere asking, in whatever formor nmanner and whether specific,
vague, general of indefinite - in the terns sought for the claimthat once
sought and obtained as well as published, a curtain or vell is drawn, to
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precl ude any probe or contention for consideration that what was sought and
obt ai ned was not really what should and ought to have been, to claimthe
protection envi saged under C ause (2) in respect of a particular State | aw
vis-a-vis or with reference to any particular or specified |law on the same
subj ect made by the Parliament or an existing law, in force. The repugnancy
envi saged under C ause (1) or enabl ed under Cl ause (2) to get excepted from
under the protective coverage of the assent obtained fromthe President, is
such that there is a legislation or legislative provision(s), covering and
operating on the sanme field or identical subject natter made by both the
Union and the State, both of them being conpetent to enact in respect of
the sanme subject matter or the legislative field, but the |egislation by
the Parliament has cone to occupy the entire field. Necessarily, in the
quasi -federal structure adopted for the nation predom nance is given to the
| aw made by the Parlianment and in such circunstances only the State | aw

whi ch secured the assent of the President under C ause (2) of Article 254
cones to as protected, subject of course to the powers of Parlianment under
the Proviso to the said clause. Therefore, the President has to be apprised
of the reasons at least as to why is assent is being sought, the need or
necessity and the justification or otherw se for clainmng predom nance for
the State law concerned. This itself would postul ate an obligation

i nherent in the schene underlying as well as the very purpose and object of
seeki ng the assent under C ause (2) of Article 254 to enunerate or specify
and illustrate the particular Central |law or provision with reference to
whi ch the predom nance is desired. The absence of any standardi zed or
stipulated formin/which it is to be sought for, should not detract the
State concerned, to disown its obligation to be precise and specific in the
extent of protection sought having regard to the serious consequences which
thereby inevitably follows, i.e. the substitution of the Union law in force
by the State law, in the territorial linmts of the State concerned, wth
drastic alteration or change in the rights of citizen, which it may,

t hereby bring about.

75. The nmere forwarding of a copy of the bill nay obviate, if at all, only
the need to refer to each one of the provisions therein in detail in the
requisition sent or the letter forwarding it, but not obliterate the
necessity to point out specifically the particular Central |aw or
provisions with reference to which, the predom nance is clained or
purported to be clained. The deliberate use of the 'word 'consideration’ in
Clause (2) of Article 254, in ny view, not only connote that there should
be an active application of mnd, but also postulate a deliberate and
careful thought process before taking a decision to accord or not to accord
the assent sought for. If the object of referring the State | aw for
consideration is to have the repugnancy resol ved by securing predom nance
to the State law, the President has to necessarily consider the nature and
extent of repugnancy, the feasibility, practicalities and desirabilities

i nvol ved therein, though may not be obliged to wite a judgnment in the sane
manner, the courts of |aw does, before arriving at a conclusion to grant or
refuse to grant or even grant partially, if the repugnancy is with
reference to nore than one law in force nade by the Parlianment. Protection
cannot be clainmed for the State | aw, when questi oned before courts, taking
cover under the assent, nerely asserting that it was in general form
irrespective of the actual fact whether the State claimed for such
protection against a specific |law or the attention of the President was
invited to at |east an apprehended repugnancy vis-a-vis the particul ar
Central law. In the teeth of innunmerable Central |aws enacted and in force
on concurrent subjects enunerated in List IIl of the VIIth Schedule to the
Constitution, and the heard of provisions contained therein, artificia
assunpti ons based on sone supposed know edge of all those provisions and
the presumed regularity of official acts, cannot be bl own out of
proportion, to do away with an essential exercise, to nake the 'assent’
nmeani ngful, as if they are enpty formalities, except at the risk of
rendering Article 254 itself a dead letter or nmere otiose. The significant
and serious alteration in or nodification of the rights of parties, both
individuals or institution resulting fromthe 'assent’ cannot be overl ooked
or lightly brushed aside as of no significance, whatsoever. In a Federa
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structure, peculiar to the one adopted by our Constitution it would becone
necessary for the President to be apprised of the reason as to why and for
what special reason or object and purpose, predom nance for the State | aw
over the Central law is sought deviating fromthe lawin force made by the
Parliament for the entire country, including that part of the State. When
this Court observed in G am Panchayat of Village Jamal pur v. Ml w nder
Singh and O's., that when the assent of President is sought for a specific
purpose the efficacy of the assent would be Iimted to that purpose and
cannot be extended beyond it, and that if the assent is sought and given in
general terms so as to be effective for all purposes different
considerations may legitinmately arise, it cannot legitimtely be contended
that this court had al so declared that reservation of the State | aw can

al so be by nmere reference to Article 254(2) alone with no further

di scl osure to be nade or that the nere forwarding of the bill, no other
information or detail was either a permissible or |egalized and approved
course to be adopted or that such course was held to be sufficient, by this
Court, to serve the purpose of the said Article. The observation 'genera
terns’ need to be understood, in ny view, a reference to a particular |aw
as a whole in-contrast to any one particular or individual in the said |aw
and not that, it can be even w thout any reference whatsoever. The further
observation therein, "not only was the President not apprised in the

i nstant case that his assent was sought because of the repugnancy between
the State Act and the pre-existing Central Act on the vesting of evacuee
properties but his assent was sought for a different, specific purpose

al together" would belic any such claim Per contra, it would only reinforce
the principle that the consideration as well as the decision to accord
consent should be a conscious one, after due application of mind, relevant
and necessary for the purpose. Though, submission of a thesis on the
various aspects of repugnancy involved nmay not be the requirenent the
reservation for ’considerati on” would necessarily obligate an invitation of
the attention of the President as to which of the pre-existing centra
enactments or which provisions of those enactrments are considered or
apprehended to be repugnant, with reference to which the assent envi saged
in Article 254(2) is sough for. Thi's becomes all the nore necessary also
for the reason that the repughancy in respect of which predom nance is
sought to be secured nust be shown to exist or apprehended on the date of
the State law and not in vacuumto cure any and every possi bl e repugnancy
in respect of all l|aws-irrespective of whether it was in the contenplation
or not of the seeker of the assent or of the President at the time

'consi deration’ for accordi ng assent.

76. This court has, no doubt, held that the assent accorded by the
President is not justifiable, and courts cannot spell out any infirmty in
the decision arrived at, to give the assent. Simlarly, when the President
was found to have accorded assent and the sane was duly published, it
cannot be contended that the assent was not really that of the President,
as clained. It is also not give to anyone to chal I'enge the deci sion of the
Presi dent according assent, on nerits and as to its legality property or
desirability. But that is not the sanme thing as approving an attenpt to
draw bl anket or veil so as to preclude an exam nation by this court or the
H gh Court as to the justifiability and sufficiency or otherw se of the
protection or predomnmi nance clained for the State | aw over the | aw made by
the Parliament or the existing | aw, based upon the assent accorded,
resulting at times in substantial alteration, change or nodification in the
rights and obligations of citizen, including the Fundanental Ri ghts. When
the Constitution extends a formof protection to a repugnant State |aw,
permtting predom nance and also to hold the field in the place of the | aw
made by the Centre, conditioned upon the reservation of the State |law for
consi deration of the President and obtaining his assent, it is to be
necessarily viewed as an essential prerequisite to be effectively and
neticulously fulfilled before ever availing of the protection and the sane
cannot be viewed nerely as a cerenpnial ritual. If such a vitally essentia
procedure and safeguard is to be nerely viewed as a routine formality which
can be observed in whatever manner desired by those concerned and that it
woul d be merely enough, if the assent has been secured howsoever obtai ned,
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it would anpbunt to belittling its very inportance in the context of

di stribution of |legislative powers and the absol ute necessity to preserve
the supremacy of the Parliament to enact a | aw on a concurrent topic in
List Ill, for the entire country. It would also anpbunt to acceptance of
even a farce of conpliance to be actual or real conpliance. Such a course
could not be adopted by Courts except by doing violence to the |anguage, as
wel | as the schene, and very object underlying Article 254(2).

77. Different provisions of the Constitution envisage the grant of assent
by the President as well the Governor of a State. Article 111 provides for
the assent of the President to a Bill passed by the Houses of Parlianent,
in the same manner in which Article 200 enpowers the Governor of a State in
respect of a Bill passed by the Legislative Assenbly or by the Houses of
the Legislature where there is a Legislative Council in addition to the
Assenbly. The Parliament for the Union consists of the President and two
Houses as the Legislature of States consist of the Governor and the House
or Houses, as the case may be (vide Article 79 and 168). The policy making
executive power of the Union also vest with the President, as the executive
power of the State vest with the Governor, and those powers have to be
exercised with the aid and advice of the council of mnisters, for the

Uni on headed by the Prine Mnister and for the State to be headed by the
Chief Mnister. The President or the Governor, as the case may be, as the
when a Bill after having been passed is presented, may accord assent or as
soon as possible thereafter return the Bill to the Houses with a message
requesting to reconsider the Bill or any provisions thereof, including the
i ntroduction of any anendnent as recommended in his nessage and if
thereafter the Houses on reconsideration of the Bill, pass the Bill again
with or without amendnent and present the sane for the assent, the

Presi dent/ Governor, ‘as the case may be, shall not w thhold his assent.
Bei ng an exercise pertaining to expression of political will, apparently,
the will of the people expressed through the |egislation passed by their

el ected representatives is given proninence by specifically providing for a
conpul sory consent or assent. The sanme could not be said with reference to
the 'assant’ of the President envisaged under Article 31A, 31C, 254(2) and
304(b) of the Constitution. In.my view, the 'assent’ envisaged in these
Articles by the very nature and character of the powers conferred
constitute a distinct class and category of their own, different fromthe
normal 'assent’ envisaged under Articles 111 of the President or 200 of the
Governor. Article 201 also would indicate that even when for the second
time the Houses of the State Legislature passes the Bill and presented for
"consideration’, there is no conpulsion for the President to accord assent.
Therefore, the reservation of any Bill/Act for the 'consideration’ of the
President for according his assent, keeping in view, also the allowed

obj ect envisaged under Article 254(2), renders it quantitatively different
fromthe ordinary assent to be given by the President to a Bill passed by
the Parliament or that of the Governor to a Bill passed by the

Legi sl ature(s) of the State concerned.

78. The assent of the President or the Governor, as the case may be, is
considered to be part of the legislative process only for the limted
purpose that the legislative process is inconplete w thout themfor
enacting a law and in the absence of the assent the Bill passed could not
be considered to be an Act or a piece of |legislation, effective and
enforceabl e and not to extend the immunity in respect of procedura
fornmalities to be observed inside the respective houses and certification
by the presiding officer concerned of their due conpliance, to areas or
acts outside the besides those fornmalities. The powers actually exercised
by the President, at any rate under Articles 31A, 31C, 254(2) and 304(b) is
a special constituent power vested with the Head of the Union, as the
protector and defender of the Constitution and safety valve to safeguard
the Fundanmental Right of citizens and Federal structure of the country’s
policy as adopted in the Constitution. A genuine, real and effective

consi derati on woul d depend upon specific and sufficient information being
provided to himinviting, at any rate, his attention to the Central I|aw
with which the State |aw is considered or apprehended to be repugnant, and
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in the absence of any effort or exercise shown to have been undertaken

when questioned before courts, the State | aw cannot be permtted or allowed
to have predom nance or overriding effect over that Central enactnent of
the Parliament to which no specific reference of the President at all has
been invited to. This, in ny view, is a nmust and an essential requirenent
to be satisfied; in the absence of which the ’consideration claimed wuld
be one in vacuumand really oblivious to the hoard of Legislations falling
under the Concurrent List in force in the country and enacted by the
Parliament. To uphold as valid the claimfor any such bl anket assent or al
round predom nance over any and every such |aw - whether brought to the
noti ce of the President or not, would anpbunt to legitimzation of what was
not even in the contenplation or consideration on the basis of sone assuned
"consideration’. In order to find out the real state of affairs as to

whet her the "Assent’ in a given case was after a due and proper application
of mind and effective ’consideration’ as envisaged by the Constitution

this court as well as the High Court exercising powers of judicial review
are entitled to call forthe relevant records and |l ook into the same. This
the courts have been doi ng, as and when consi dered necessary, all along. No
reception therefore could be taken to the High Court in this case adopting
such a procedure, in discharge of its obligations and exercise of
jurisdiction under the Constitution of India.

Dhar madhi kari J.

79. After going through the opinion of learned Brother MB. Shah J, with
utnost respect, | find nyself unable to agree with his view.

80. The mai n question that needs decision by this Constitution Bench is on
the application of Article 254 of the Constitution of India. Learned

Brot her Shah J, in his opinion, has already reproduced Article 254 and

di scussed rel evant decisions of the Suprene Court and other Hi gh Courts
cited by the counsel of the parties at the Bar. | would not, therefore,
burden the record with repetition of the sane.

81l. It is not in dispute that thereis a clear repugnancy between the
provi si ons of Bonbay Rents (Hotel ‘and Lodgi ng House Rates) Control Act
1947, as has been extended fromtine to tinme, after comng into force of
the Constitution in its application, to erstwhile State of Bombay and to
the present State of Mharashtra and Public Prenises (Eviction and

Unaut hori zed Occupants) Act 1977. The two Acts nentioned above woul d
hereinafter be referred to as the 'State Act’ and the ’Central
respectively.

82. Under the provisions of the State Act, all occupant of |eased or

i censed prem ses including those owned by governnent conpani es and

cor porations have protection against their eviction which can be granted
only on proof of specified grounds before the conpetent authority. In
accordance with the Central Act, the prem ses belongi ng to government
conpani es and corporations which are in occupation of tenants and |icensees
can be got evicted by the prescribed summary procedure after service of
notice to the occupier of the all eged unauthorized occupation

83. The State Act of 1947 was the pre-constitutional |aw and”’ existing |aw
for application of Article 254 read with definition of that expression
"existing law in Clause 10 of Article 366. The said '"existing |aw by
virtue of Extension Laws passed fromtine to tine by the State Legislature
continued in force after coming into force of the Constitution

84. The Central Law of 1977 is post-constitutional |aw and as an effect of
Clause (1) of Article 254, in view of its admtted and cl ear repugnancy
with State Law, the former woul d have prevail ed; but Cause (2) is an
exception to Cause (1) of Article 254 and if the State Law has received
"assent of the President’ and the subject of Legislation is in Concurrent
List, the State Law prevails in its application to the State.
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85. The State Act of 1947 which was a pre-constitutional law after it was
ext ended by various Extension Laws (nmentioned in detail in the opinion of

| earned Brother Shah J.) becane a post-constitutional law. In order to
prevail over the Central Law, the State Law required the ’assent of the
President’ in accordance with Article 254(2) of the Constitution. It is not
in dispute that the subject matter of Central and State Legislation is
covered by entries in the Concurrent List of Seventh Schedul e of the
Constitutional.

86. It is also not in dispute that the 'assent of the President’ has been
obtained to each of the State Acts which were passed after coming into
force of the Constitution, either to extend the duration of 'existing |aw
of 1947 or to extend its application with anendnents to the State. The file
cont ai ni ng proposal s which were noved for obtaining 'assent of the

Presi dent’ was not produced by any of the parties but was summoned by the
Court. A perusal of file containing proposals noved for obtaining the
"assent of the President’ shows that each tine, the Extension Law was
passed wi th or without amendnents for extending duration of the 'existing
law that is Bonbay Act of 1947, its repugnancy to Central Laws like
Transfer of Property Act 1882 and Presidency Small Causes Courts Act 1882,
the I ndian Contract Act 1892 and Civil Procedure Code, was pointed out but
there is no specific nmention of its repugnancy to the Central Act under
consi deration before us. It is on the basis of the letters of the State
addressed to the Governnent of India containing the proposals for obtaining
"assent of the President’, |earned Brother Shah J, has conme to the
conclusion that there is no 'Presidential Assent’ sought or obtained to the
State Act qua the Central Act under consideration before us. Such a
concl usi on on reading of the file containing the proposals is not borne
out. Two specific proposals relied on behalf of the appellants fromthe

| etters dated 15.12.1980 and 27.1.1986, need nentioned and reproduction in
its relevant parts. They read as under: -

(1)

No. BRA 2180/ CR- 3222/ DESK- 3.

Housi ng and Speci al Assi stance Depart nent

Mant r al aya, Bonbay - 400032

15t h Decenber, 1980

To,

The Secretary to Governnent of |ndia,

M nistry of Home Affairs,

New Del hi .

Sub: Bill of extend the duration of the Bombay Rent, Hotel and Lodgi ng
Houses Rate Control Act 1974 upto 31st March, 1986.

Sir,

The subject matter of the Bill falls under entries 3, 5, 18, 31, 35, 49, 64
and 65 in List-11 and entries 1, 2, 6, 7, 11-A and 46 in a List-11ll in the
Seventh Schedul e of the Constitution of the India. As the provision of the
Principal Act are repugnant to the provisions of some of the existing | ans
relating to entries 6, 13, 46 in the concurrent Legislative List such as
Transfer of Property Act 1882 and the Presidency Small Causes Courts Act

1882 and C ause (2) of the Bill is intended to extend the life of the
Principal Act by a further period of five years i.e. upto 31.3.1986, it is
necessary to reserve the Bill after it is passed for consideration and the

assent of the President under Article 254(2) of the Constitution of India
after it is passed by the State Legislature. Further as the subject matter

of the Bill falls under the entries relatable to the Concurrent Legislative
Li st and administrative approval of the Government of India is required to
be obtained before it is introduced in the State Legislature. | am

therefore, to request you to nove the CGovernment of India to kindly accord
their adm nistrative approval to the proposed Bill...... .....

(2)

GOVERNMENT OF MAHARASHTRA

No. 1419/B : :

LAW AND JUDI CI ARY DEPARTMVENT
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Mant ral aya, Bonbay - 400 032

Dated: 27th Jan., 1986

To,

The Secretary to the

CGovernor of Mharashtra,

Raj Bhawan, Bombay - 400 035.

Sub: L.C. Bill No. X of 1986

The Bonbay Rents, Hotel and Lodgi ng House Rates Control (Extension of
Duration) Bill, 1986.

Sir, .....

The subject matter of the Bill falls under entries 3, 5, 18, 31, 35, 49, 64
and 65 in List-11 and entries 1, 2, 6, 7, 11-A 12, 13 and 46 in List-111I
in the Seventh Schedule to the Constitution of India. As the provisions of
the Bonbay Rents, Hotel and Lodgi ng Houses Rates Control Act, 1947 are
repugnant to the provisions of the Transfer of Property Act 1882 and the
Presidency Snall Cause Courts Act 1882 which are the existing laws relating
to entries 6, 13 and 46 in the Concurrent Legislative List and as C ause 2
of the Bill is intended to extend the life of the Principal Act for a
period of five years, it is necessary to reserve the Bill for the

consi deration and assent of the President with reference to article 254(2)
of the Constitution of India.

87. Several letters addressed fromtinme to tinme to the Government of India
by the State for obtaining "assent of the President’, which are contained
inthe file, are somewhat simlar in wordi ng and phraseol ogy. Fromthe
contents of letters dated 15.12.1980, what is to be noted (as reproduced
above) is that entries 1, 2, 6, 7, 11-A and 46 in List-111 that is the
Concurrent List in the Seventh Schedul e of the Constitution have been
specifically nmentioned. The | anguage of the proposals contained in the
letter is noteworthy, It reads : "the provisions of sone of the existing
laws relating to entries 6, 13, 46 in the Concurrent Legislative List such
as Transfer of Property Act 1882 and the Presidency Small Cause Courts Act
1882..... ",

88. Simlarly, in the proposals contained in letter dated 27.1.1986, there
is specific nmention of entries 1, (2, 6, 7, 11-A 12, 13 and 46 of
Concurrent List in Seventh Schedul e of the Constitution with specific
nmention of repugnancy to the provisions of Transfer Property Act 1882 and
Presi dency Small Cause Courts Act 1882.

89. Each tine when the proposal was nobved for obtaining Presidentia
sanction, relevant entries of the Concurrent List have been nmentioned. It
is not disputed that the Central Act under consideration covers entries 6
and 7 of the Concurrent List which are specifically nmentioned inthe
proposal. In the letter dated 15.12.1980, while noving proposal for
obt ai ning assent, it has been very clearly nentioned that the State Act s
repugnant to "some of the existing laws relating to entries 6, 13 and 46 in
the Concurrent Legislative List" and the above |anguage is follows by words
"such as" with words follow ng them' Transfer of Property Act’ and
"Presidency Snall Cause Courts Act’. The nention of entries in the
Concurrent Legislative List Including entry 6 which covers the Central Act
and use of such expression as repugnancy to "some of the existing |aws"
relating to the entries mentioned in Concurrent List followed by use of
words "such as" clearly go to show that ’'assent of the President’ was
obtained in a general way to give overriding effect to the State Law which
is admittedly repugnant to many Central Laws referable to various entries
in the Concurrent List. Mention of Central Acts was not exhaustive but only
illustrative , otherw se the | anguage, in the proposal contained in the
letters of the State Governnent, would have been different.

90. On such an 'assent of the President’ having been granted in general way
to the State Act to give it an overriding effect over all repugnant Centra
Acts on legislative fields covered by specific entries of the Concurrent
List, it is not open to the Court to interpret differently the contents of
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the letters in the file and come to a conclusion that the 'assent of the
President’ was restricted only to Central Acts nentioned in the proposa
and non-mention of the present Central Act was an indication of the nmind of
the President that no assent was given to the State Act qua the present
Central Act.

91. Learned Brother Shah J. has taken note of all the previous decisions of
this court and other Hi gh Courts cited by the counsel for the parties at
the Bar. The file containing proposals for obtaining assent of the

Presi dent was sunmoned and perused. This exercise of going into the
contents of the file was undertaken with the limted purpose of finding out
whet her the "assent of the President’ to the State Act, in fact, existed or
not. Learned Brother Shah J. accepts the |egal position that the court
cannot go into the question of validity or invalidity of the 'assent of the
President’ and the scrutiny of the file containing proposals noved for
seeking 'assent of the President’ is limted to find out whether, in fact,
"assent’ has been granted to the State Act or not and to what extent it has
been granted. Law has al so been taken note of on the basis of previous

deci sions of this court that 'Presidential assent’ can be obtained qua
specific Central Acts and also in a general way .

92. As discussed above by me on the contents of two |etters containing

proposal s for 'assent of the President’, it is evident that the 'assent’
was obtained in a general way by making nmention of relevant entries of the
Concurrent List and a few repugnant Central enactments illustratively and

not exhaustively. The 'assent of the President’ was sought in the manner
nmenti oned above and grant ed.

93. The Preamble of the State Act as notified and published in the
Governnment Gazette contains a declaration that the State Act has received
an 'assent of the President’ under Article 254(2) of the Constitution. Such
decl arati on of receipt of 'assent of the President’ is to be found in the
preanbl e of all Extension Laws passed after coming into force of the
Constitution.

94. | do not find myself persuaded to agree with the view that 'assent of
the President’ is subject of legislative procedure . In giving overriding
effect to the State Law over Central Laws covered by entries in Concurrent
List, the grant of 'assent’ by the President in exercise of powers under
Clause (2) of Article 254 is a substantive |legislative act. It cannot be
described nerely as part of legislative procedure. It is only the
President who is enpowered to exercise that legislative power in the event
of inconsistency between the State Law and Central Law. Such |egislative
power has been given by the Constitution only to the President and exercise
t hereof involves no other procedure. In granting or refusing 'assent’ to a
State Act which is repugnant to Central Law, the President al one exercises
the legislative function. The provision in Article 254(2) is a substantive
provi sion on the subject of resolving conflict between State and Centra
Law when both are legislation on entries in Concurrent List. Qbtaining and
giving 'assent by the President’ is not part of any legislative procedure
because in the event of conflict between State and Central Law on

| egislative fields in Concurrent List, the subject does not go either to
Parliament or to the State Legislature. In the event of conflict between
State and Central Law, the only legislative activity involved and to be
exercised by the President is to give an "assent’ for giving overriding
effect to the State Law or withhold such assent to allow Central Law to
overriding the State Lawin its application to the concerned State.

95. The action of the President of granting 'assent’ being a |legislative
Act, it is not open to the Court to sit in judicial review over it. The

| aws are enacted and notified for know edge of | aw enforcing agenci es and
general public who are affected by it. Wen an Act duly notified and
publ i shed contains a declaration in its preanble, of the | aw having

recei ved 'assent of the President’ such declaration beconmes part of the Act
and it is not open to the court to go into the question whether the
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President had, in fact, applied his mnd to the all eged repugnancy of the
State Act to a particular Central Act. The President occupies the highest
constitutional office and by virtue of privilege and protection avail able
to himunder Article 361 of the Constitution, he is not made answerabl e
personally to any court with regard to the discharge of his constitutiona
functi ons.

96. The validity of the State Act is not under challenge nor any materia
was produced by the State and Central CGovernnents before the court as to
what weighed with President in granting assent to the State Act under
Article 254(2) of the Constitution. Merely on the basis of the contents of
the letters contained in the file sumobned and perused by the court, it is
not possible to ascertain whether there was due application of mnd of the
President to the repugnancy between the State and the Central Act under
consi deration before us: It is not possible for the court to probe into the
m nd of the President why and how he exercised his power of granting of
refusing "assent’ under Article 254. In nmy considered opinion, the court
cannot .go behind the declaration duly notified and published in the
Government Gazette containing the text of the State Act with preanble
therein stating that it has received 'assent of the President’ under
Article 254(2)-

97. The question whether Central Act, in its application to | eased and

i censed prem ses of government conpani es and corporations, should be
regul ated by Central Act to nake avail able to the owners of those prenises
a summary procedure of eviction or they be governed by State Act with
protection extended to occupants on specified circunstances and grounds is
a matter purely of |egislative wisdomand beyond judicial review.

98. | may also and that State Act of 1947 was an 'existing |aw as defined
in Clause (10) of Article 366 at the tine of coning into force of the
Constitution, because it was a pre-constitutional law. Explanation Ill to

Article 372 makes it clear that any "existing |law' which was a tenporary
law in force because of its linmited duration would not continue if it had
expired before the Constitution came into force. The said "existing | aw'

whi ch was revived and extended by State Laws nade fromtime to time with or
wi t hout amendnents by the State Legislature, after comng into force of the
Constitution, is a post-constitutional |aw. The 'existing law of 1947 and
all Extension Laws passed by the State Legislature after conming into force
of the Constitution nade themall post-constitutional |aws and each of them
has received 'assent of the President’ because of its repugnancy to the
Central Act. | do not find it relevant that the Extension Laws passed from
time to time were only for the purpose of continuing the 'existing law or
pre-constitutional |law of 1947 in the same form The fact remins that

" Extension Laws’ made fromtime to time to revive State Act of 1947, in its
application to the States after the Constitution, were |egislations of the
State Legislature on one of the entries in the Concurrent List and each

ti me because of their repugnancy to the Central Law, they were assented to
by the President to give themoverriding effect. M understandi ng of the
proposal s contained in the file is that the 'assent of 'the President’ was
obtained each tinme in a general way by referring to sone of the Centra

Laws covered by the relevant entries in the Concurrent List.

99. My conclusion, therefore, is that the 'assent of the President’ to the
State Act having been obtained in a general way, State Act would prevai
over the Central Act.

100. Consequently this appeal and all connected appeals and wit petitions
on this point succeed. The inpugned order of the Hi gh Court of Bonbay
deserves to be set aside. The cases be sent to conpetent courts for

deci ding remai ning |l egal and factual questions as are involved in each of
them The cost incurred in this court in each case shall abide the fina
result of the each case. The connected SLPs are accordingly di sposed of.




