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The Respondent is owner of a farm house.. He had constructed a
dwel | i ng house therein. The area of the farmhouse is said to be 2.5 acres.
The said land is within the agricultural green belt.

CGeneral tax is levied by the Appel lant-Corporation in terns of Section
115 of the Del hi Municipal Corporation Act, 1957 ('the Act’, for short).
Cl ause (c) of Sub-Section (4) of Section 115 of the said Act exempts
agricultural |ands and buil dings fromthe purview of |evy of General Tax.
Dwnel I'i ng houses, however, are not (saved. In terns of the building rules
contained in ItemIl of Appendix ’'J' of the Del hi Building Bye-Laws, 1983,
construction of dwelling house on agricultural land is permitted with certain
restrictions providing

"I "Agricultural Green Belt" and "Rural™ Use Zones
In order to preserve these Zones in agricultural use

certain restrictions on the size of the dwelling units
shoul d be inposed. They are as under :-

(1) The m ni mum size of a farmshall be as under: -

(a) Orchard & Vegetable Farm -/ 1 hect
(ii) Poultry, Stud, Dairy & other live stock farms \026 2
hect

(ii1)The m ni mum coverage and hei ght of DUs, shall be
as under :-

Sr. No.

Size of Farm
Max cover age

of DU

Max ht of

DU

(a)

1 hect & above
but less than 2
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hect

100 sq. ntrs.
(i ncluding
nezzani ne
floor)

Si ngl e

st oreyed

maxi mum

ht. 6 ntrs.
(b)

2 hect & above
150 sq. ntrs.
(i ncluding
mezzani ne
floor)

Singl e

st oreyed

maxi mum

ht. 6 ntrs.

N. B. (1) Set back for dwelling house shoul d be 50
feet fromany boundary line of the property.

(2) VWere the property abuts an urban road,
the dwel | i ng house buil ding shoul d be set

back fromthe center line of that road by 200
ft. where the property abuts a village road,
the building set back fromthe center line of
that road should be 100 feet.

(3) No dwel Iing unit should be built within two
furlongs of the right of way of ‘any Nationa

H ghway.

(4) In the case of special farnms, for exanple,

horse breeding farns covering a | arge area,
Government may allow a larger coverage as
may be consi dered necessary for farm
houses to be built on these farnms."

The Appel | ant - Cor poration contends that once a dwelling house is
built on an agricultural land, the entire area becones exigible for |evy of tax
inthe event it is found that it is not being used for agricultural purposes.

CGeneral Tax was |evied accordi ngly upon the Respondent. He
preferred an appeal before the Appellate Authority. The Appellate Authority
opi ned

..... In the instant case although the covered area of
the dwelling unit admittedly does not exceed

196. 44 sq. yards yet the assessing authority has
taken market price of |land measuring 2.5 acres into
consi deration solely on the grounds that no farm
house can be approved if the area of the farm
house is less than 2.5 acres. 1In the eyes of this
court, the Assessnment Authority is not justified in
taking into consideration market price of |and
measuring 2.5 acres on the aforesaid ground
especially when there is nothing such in the

i mpugned Assessnent Order itself and that for

want of evidence, the Assessnment Authority

presuned that entire land of 2.5 acres is necessary
and is being used for enjoynent of the dwelling
house. Wen the Respondent is having sufficient
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field staff for inspection of the appeal farm house,
| see no reason why the Assessnent Authority

shoul d go by presunption agai nst appel | ant

showi ng an arbitrary attitude of the Assessment

Aut hority."

A wit petition was filed thereagainst. By reason of the inpugned
j udgrment, the Hi gh Court held

"Whil e deciding the size of the appurtenant |and
necessary for a proper and conveni ent enjoynment of the
dwelling unit in a farm house the Court cannot be
oblivious of the fact that the dwelling unit on a farm
house is not at par with a dwelling unit on a residentia
pl ot. \Whenever, a person decides to live in a farm house
hi s object and purpose is to live in wide open area with a
vast lawn than in the crowded residential area as he
wants to enjoy the fruits of unpolluted green expansive
area and therefore appurtenant | and necessary for a
proper and conveni ent enjoynent of the dwelling unit has
to be higher than perm ssiblein plotted residential zone.

After having discussed the matter with the counse

for the MCD as well as the counsel for the respondent

and al so on the prem se of reasonabl eness and rationality
this Court feels as there is consensus that size of the
appurtenant | and necessary for appropriate and

conveni ent enjoynment. of the dwelling unit in a farm
house of the m nimum size of 2.5 acre and above shoul d

be half an acre for appropriate and conveni ent enjoynent
of the dwelling unit. Any area either lower or higher
woul d not be in consonance with the concept of living.in
a farmhouse. In the view of this court, this normshould
be adopted by every Assessing Authority for the purpose
of levying general tax as contenpl ated under Section 115
of the DMC Act.

For the remaining | and the concerned authorities
have the powers to take action under various laws viz.
Del hi Land Reforms Act and |Incone Tax Act if it is
found being used for non-agricul tural/comercial
purposes. For instance section 81 of Delhi Land Reforns
Act enpowers the revenue authority to direct the owner
to put the land back into agricultural use of face
consequences if agricultural land is found being used for
non-agricultural or commercial purposes. Simlarly, if
any comercial or non-agricultural activity on an
agricultural land is carried out such a land | ooses its
character of being agricultural land as the very object of
preserving and nai ntai ning the green zone in the farm
house as contenplated in Appendix 'J’' stands frustrated
and any incone from such a user ceases to be exenpted
fromtax. Simlarly concerned authority, for instance,
MCD can levy tax or penalty or take any action
perm ssi ble under |aw for using the agricultural |and for
non-agricultural or comercial purposes.

Upshot of the aforesaid discussion is that size of
the land appurtenant to a dwelling unit of maxi mum
permssible limt constructed on a farm house having the
m ni mum si ze of 2.5 acre and above for proper and
conveni ent enjoyment of the dwelling house shall be
"hal f an acre’ including the |and over which the dwelling
unit is made for the purpose of |evying property/genera




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

6

tax and the remaining | and shall be preserved as an
agricultural land. In case the non-agricultural or
comercial activities are found to be carried on the said
remai ni ng | and which has to be necessary preserved as a
green zone it shall be subjected to appropriate |ega
actions as these activities shall take away the agricultura
character of the |and as contenpl ated under Section 115

of the MCD Act. This normshall be applicable with
retrospective effect so as to avoid discrinination."

The Appellant is, thus, before us.

Ms. Amita Gupta, |earned counsel appearing on behalf of the
Appel lant submitted that if the land in question is not used for agricultura
pur poses, the entire land becomes exigible to | evy of General Tax.

M. Sudhir Nandrajog, |earned counsel appearing on behalf of the
Respondent's, on the ot her hand, supported the inpugned judgment.

I'ndi sput ably, building bye-laws framed by the Appell ant- Corporation
operate having regard to the areas and | ocations as well as the nature of the
| ands/ prem ses. Farmhouses, although, are primarily neant to be used for
agricultural or horticul tural purposes; construction of a dwelling house
therein is permssiblein |aw.

We have noticed hereinbefore that in-terns of the building bye-I|aws,
the pernmissible linit for construction of a dwelling house woul d be about
100 sqg. ntrs. out of total 11,000 sq. ntrs. of land, i.e., about 4.5%of the
total |and.

Tax, indisputably, is inposable keeping in viewthe nature of the |and.
If the nature of the land is agricultural, the Corporation cannot |evy tax only
because no agricultural operations are carried out therein

Sub- Section (4) of Section 115 of the Act provides for an exception as
regards payment of tax providing that no tax shall be levied on agricultura
| ands and buildings. Dwelling house, however, is not within the purvi ew of
the exenpted category. Buildings on an agricultural |and may be
constructed for different purposes. They may be built for agricultura
purposes. A dwelling house constructed by the owner thereof, however, has
a different connotation. Wereas buil dings/houses built for agricultura
purposes are specifically excluded fromlevy of tax, dwelling houses are not.
What woul d be the extent of the | and, which, however, would be exigible to
tax would, in our opinion, be the extent of |and upon which it has been
constructed and the | and appurtenant thereto. Wat woul d be the neaning of
the I and appurtenant thereto came up for consideration before this Court in
Maharaj Singh vs. State of Uttar Pradesh & Ors. [(1977) 1 SCC 1557,
wherein it was opined

"The heated debate at the bar on this and allied

aspects need not detain us further also because of “our
concurrence with the second contention of the Solicitor
CGeneral that the | arge open spaces cannot be regarded as
appurtenant to the terraces, stands and structures. Wat is
integral is not necessarily appurtenant. A position of
subordinati on, sonething incidental or ancillary or
dependant is inplied in appurtenance. Can we say that

the large spaces are subsidiary or ancillary to or
inevitably inplied in the enjoynent of the buildings qua
bui | di ngs? That much of space required for the use of the
structures as such has been excluded by the Hi gh Court
itself. Beyond that may or nmay not be necessary for the
hat or nela but not for the enjoynent of the chabutras as
such. A hundred acres nay spread out in front of a

cl ubhouse for various ganes |like golf. But all these
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abundant acres are unnecessary for nor incidental to the
enj oynment of the house in any reasonable nanner. It is
confusion to niss the distinction, fine but real
"Appurtenance", in relation to a dwelling, or to a
school, college ... includes all |and occupied therewith
and used for the purposes thereof (Wrds and Phrases
Legal |y Defined \027 Butterworths, 2nd edn.):

"The word 'appurtenances’ has a distinct and

definite neaning ... Prima facie it inmports nothing nore
than what is strictly appertaining to the subject nmatter
of the devise or grant, and which would, in truth, pass

wi t hout being specially nentioned. Ordinarily, what is
necessary for the enjoynent and has been used for the
purpose of the building, such as easenents, alone wll be
appurtenant. Therefore, what is necessary for the
enjoyment of the building is alone covered by the
expression 'appurtenance’ . |f some other purpose was

being fulfilled by the building and the lands, it is not
possi bl e to contend that these |ands are covered by the
expression 'appurtenances’ . Indeed "it is settled by the
earliest authority, repeated w thout contradiction to the
| atest, that |and cannot be appurtenant to | and. The word
"appurtenances’ includes-all the incorporal hereditanents
attached to the land granted or dem sed, such as rights of
way, of common ... but it does not include [lands in
addition to that granted’" (Wrds and Phrases, supra).

In short, the touchstone of ’'appurtenance’ is

dependence of the building on what appertains to it for its
use as a building. Qoviously, the hat, bazar or nela is not
an appurtenance to the building. The law thus |eads to the
clear conclusion that even if the buildings were used and
enjoyed in the past with the whol e stretch of vacant space
for a hat or nela, the land is not appurtenant to the
princi pal subject granted by Section 9 viz. buildings."

Yet again, in Minicipal Board, Saharanpur vs. Shahdara (Del hi)
Sahar anpur Light Rail Co. Ltd. [(1999) 1 SCC 586] the question which
arose for consideration was : 'As to whether for inposition of house tax, al
the buildings of the Respondent situated in the "common conpound” and
form ng part of one complex could be treated as one unit for inposing house
tax?" Section 128(1)(i) of U P. Minicipalities Act, 1916 reads as under

"128. Taxes which may be inposed.- (1) Subject to any
general rules or special orders of the State Government in
this behalf, the taxes which a nunicipality may impose in
the whole or any part of a nmunicipality are \026

(i) a tax on the annual val ue of buildings or |ands
or of both;"

Interpreting the said provision, it was held
. For inposing house tax on buil dings under Section
140(1)(a), it has to be shown that the buildings with their
conmon appurtenant land or the land in common
appurtenance to several buildings situated nearby are
avail abl e for inposing such a tax thereon. It is only such
appurtenant | and which can formpart of the buildings for
attracting house tax assessnent proceedings. But if the
"comon conpound” in which such buildings with
appurtenant | ands are situated al so includes |and which
cannot be said to be a conmpn appurtenance to severa
buil di ngs situated therein or separately appurtenant to
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any given building, such | and woul d be outside the sweep
of the term"building". Such |and, however, on its own
could be legitinately made the subject-matter of separate
| evy of house tax as an independent unit being open | and,
as seen from Section 140(1)(b) itself as the Board can

i npose the tax on annual value of | ands which may not

be covered by the sweep of the definition of the term
"buil ding". Once that conclusion is reached, it becones
obvious that all the buildings situated along with their
appurtenant |ands in one "conmon conpound"

bel ongi ng to the same owner cannot be treated as one

unit for the purpose of inmposing house tax under Section
128(1)(i). The reasoning of the Hi gh Court in this
connection cannot be found fault with on the schene of
the Act. It is pertinent to note that "comon conpound"
which is relevant for the water tax as per Section 129 of
the Act to which we have nmade a detail ed reference

whi | e decidi ng the conpani on Appeal No. 1218 of 1976

i s conspi cuously absent in connection with inposition of
house tax on the annual val ue of buildings or |ands or
both as found in Section 128(1)(i)."

Qur attention-has been drawn to a decision of this Court in Minicipa
Corporation of Delhi” & Anr. vs. Shri Naresh Kumar & Ors. [JT (1997) 3
SC 436 : (1997) (4) SCC 766], wherein thi's Court opined

"The next question is \027 if a "dwelling house" is
exigible to |l evy of general tax, how nuch of the adjacent
| and shoul d be treated as an integral part of the dwelling
house. In other words, the question is whether the entire
| and surrounding or abutting a farm house is subject to
general tax along with the dwelling house. The answer to
this question is: a dwelling house includes within its
ambit such appurtenant |and as is necessary for a proper
and conveni ent enjoynment of the dwelling house. The

extent of such appurtenant land is naturally a question of
fact to be decided in each case. W have only stated the
test. It is for the appropriate assessing authority to
determi ne the extent of |and which can be called
appurtenant land to a given dwelling house."

The findings we have arrived at do not mlitate against the said dicta.

In fact, the judgnments of this Court support the sane.

It was, thus, not for the H gh Court to issue any directions in this
behal f, as has been sought to be done by reason of the inpugned judgnent.
Each case has to be considered on its own facts.| The superior courts,
al t hough, can interpret a statute, cannot issue a guideline which would be
contrary to the provisions of the statute or the rules franmed thereunder. = The
directions issued by the H gh Court, therefore, are set aside. W direct that
only the extent of |and, on which the dwelling house has been constructed,
together with the |and appurtenant thereto in terms of ‘the building bye-Iaws,
woul d be exigible to General Tax under Section 115 of the Delhi Minicipa
Cor poration Act.

The appeal s are disposed of in terns of observations and directions
i ncorporated in the precedi ng paragraphs. Parties shall, however, pay and
bear their own costs.




