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ACT:

Del hi  Co-operative Societies Act 1972--Del hi Co-opera-
tive Societies Rules, 1973, rr. 24, 25, 30--Rules about
nmenber shi p- - Cooperative Society--Applications--Paynment of
share noney--Wether mandatory or - directory--Mala fide
allotnment--All ot ment with undue haste by passing persons in
want i ng | i'st-Declaration as defaulters for non-paynent of
dues- Not submtting affidatvits.

HEADNOTE

On 6-7-1971 the Lt. Covernor of Delhi passed an award
directing the New Friends Co-operative House Buil di ng Soci e-
ty Limted to pay Rs.22 llacs to the Delhi Admnistration.
On 9-7-1971 the Lt. CGovernor by a notification renoved the
el ected Managi ng Comittee and appoi nted a nom nated  Manag-
ing Commtee under rule 56 of the Delhi Cooperative  Socie-
ties Rules, 1950 franed under the Bonbay Cooperative Socie-
ties Act 1925 as applied to Del hi.— The termof the ~Manag-
ing Conmittee was for one year. On 23-10-1971 the noni nated
Managi ng Conmittee passed a resolution to make the award of
the Lt. Governor a rule of the court. I'n Decenber, 1971
the nominated Mnaging Conmmittee passed a resolution for
havi ng direct sub-leases and in January 1972 called for nore
funds. In July, 1972, the Lt. Governor issued a second
notification extending the termof the nom nated Managing
Conmittee by further two years.

287 nmenbers of the Society filed wit petition No. 340
of 1972, challenging the rites of rule 56 and challenging
the action of the Lt. CGovernor in superseding the elected
Managi ng Committee and in extending the term of the nom nat-
ed Managing Conmittee by a further period of 2 years. On
30-4-1973, the nom nated Managing Committee issued a circu-
lar asking the nenbers of the Society to pay certain
amounts. On 6-7-1973, this Court restrained the Society and
its Chairman fromdeclaring any nenber a defaulter. On
13-8-1973, this Court directed that all the interim orders
passed in the wit petition should be confined to the 287
petitioners. On 16-8-1973, K V. Johar filed a wit petition
in a representative capacity under Order 1 rule 8 of the
C.ph.C on behalf of all the nmenbers of the Society. On
17-8-1973, the nom nated Managing Committee declared 321
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menbers as defaulters. On 21-9-1973 this Court restrained
the Society fromtaking any steps in pursuance of the said
resolution. On an application nade by respondent No. 6 the
st ay grant ed in K. V. Johar’'s petition was vacated.
However, application for vacating the stay order in Raj
Rani’s petition was not pursued.

On 6-1-1974 the nom nated Managi ng Comm ttee decl ared 39
nenbers as defaulters for non-paynment of dues and 42 nenbers
as defaulters for not submitting the affidavits. On 25-1-
1974 the nom nated Managi ng Conmittee decided to enrol 60
new nenbers. On 26-1-1974 a confidential letter was ad-
dressed by respondent No. 6 to the Lt. Governor seeking his
approval to the enrol nent of 60 new nenbers and all ot ment of
plots to them On the sane day the Lt. Governor gave his
approval . Two C M Ps. were filed by the wit petitioners
chal | engi ng the declaration of the nenbers as defaulters and
enrol ment ~of 60 new member‘. This Court on 29-3-1971 di-
rected that all the papers including resolutions, origina
applications and original allotments should be produced in
the Court. This Court also restrained the noninated Manag-
ing Commttee by an injunction fromtaking any steps in any
manner. On 4-4-1974. this Court passed direction in respect
of some nenbers who were decl ared defaulters and who had
made part paynents either within the tine prescribed or even
beyond the 'tine prescribed. This Court also nentioned that
the allotnment of plota to 60 new netal:era who were cha-
racteri sed as very inportant persons -appeared
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to have been made in undue haste and the persons on the
waiting list. were not considered and that no notice was

given to persons inviting applications. This Court directed
that the list of 60 new nenbers had to await final adjudica-
tionand al so directed that no further steps should be taken
in the case of those 60 allottees. The Court also directed
that the cases of remaining 24 defaulters would be consid-
ered if it came to the conclusion that the allotment in
favour of 60 new nenbers could not be allowed to stand.
Rule 24 of the Delhi Cooperative Societies Rules 1973,
requires a person to apply for nenbership in witing in the
form prescribed by the Society.H s application is to'be ap-
proved by the Managi ng Conmittee of the Society. He has to
fulfil other conditions laid down in the Act, the Rules and
the Bye-laws. Rule 25 provides that a person shall not be
eligible for adnm ssion as a nenber if he ows a Tresidentia
house or a plot of land for the construction of a residen-
tial house in Delhi. Rule 30 provides that on receipt of an
application for nenbership the Cooperative Society  shal
enter particulars of the applicationin the register of
applications in the formnentioned therein. ~ It also re-
quires the Society to dispose of the application received as
early as possible and in no case later than the expiration
of a period of one nonth fromthe date of receipt of the
application. Rule 30 further provides that the person whose
menber shi p has been approved by the Managi ng Conmittee of a
Cooperative Society shall deposit the nenbership fee and the
amount of qualifying shares necessary to become a nenber
within 14 days of the passing of the resolution of the
Managi ng Committee approving the nenbership of the person
concer ned. Bye-law 5 provides that every person seeking
menbership of the Society shall sign a declaration to the
effect that he or his wife or any of his dependants does not
own a dwel ling house or a plot in Delhi.

When the wit petitions came up for final hearing along
with the CMPs. on 29-8-1974 this Court appointed Shri Deb
Brat Mikherjee as Chairnman of the Society. The Chairman was
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asked to scrutinise whether any person had been either

illegally brought in as a nenber or illegally renoved having
regard to the rules, the bye-laws and the regul ations of the
Soci ety.

The Chairman restored the nmenbership of the all eged default-
ers and published a tentative voters’ |ist. The Chairman
declared that out of the 60 new allottees 21 did not have
applications for nenbership and 38 were illegally admtted
and could not be included in the voters’ list. The chairman

said that the allotment of plots in their favour could not
be upheld. 11 persons out of the 60 new allottees filed two
C.MPs. in August 1976 praying for an injunction restraining
the chairman from hol ding el ections. These applications
were filed without serving any party to the proceedings
contrary to the rules and practice of the court. On 23-9-
1976, the Chairnman submitted his report.

Allowi ng the wit petitions,

HELD: 1. The date of the application, prescription of tine
for deposit of nenbership fee and the anount of qualifying
shares, and the filing of the requisite declaration are
formalities which  cannot be disregarded. The Chairman
rightly came to the conclusion that the new allottees could
not be treated as nenbers. The new allottees were taken in
wi t hout considering the persons on the waiting list. |t was
i ncurbent on the Society to act in.accordance with clause 7
of the Lt. Governor’s award. The Managi ng Conmittee took 38
persons as mnenbers unlawfully. The declaration of default-
ers could not have been made except by the General Body
with a special majority and with the approval of the Regis-
trar. The nom nated  Managing Commttee could not have
functioned after 1st April 1973 in viewof the provisions of
s. 92 read with s. 32 of the Del hi Cooperative Societies
Act 1972. In view of the award of the Lt. Governor dated
6-7-1971 the Committee had no jurisdiction to declare any
menber a defaulter. The act of declaration of defaulters
of 6-1-1974 cannot be dis-associated fromthe enrol ment of
new al l ottees on 25th and 26th January 1974, The report of
the chairman in restoring nmenbership to ‘the 108 ~all eged
defaulters is just and correct. The circular dated  30-4-
1973 issued by the nom nated Managing Conmittee is” not a
notice within the neani ng of
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the bye-laws of the Society and the declaration of ~default-
ers on the basis of the circular is illegal and contrary to
the bye-laws of the Society. The circular was despatched
after the time for paynent nentioned therein was over, No
opportunity was given to a nenber as required by the anended
bye-laws to show cause why his right to a plot would not | be
forfeited. The order of this court dated 6-7-1973 conti nued
to be in force in so far as the petitionrs'in Raj Rani’'s
petition are concerned. Therefore, the  declaration of
defaulters from anongst the petitioners in Raj Rani’'s  peti-
tion was unjustified. The action of the nom nated WManaging
Conmittee declaring defaulters was in bad faith ~because
they wanted to confer benefits on other persons in the guise
of declaration of defaulters. [381 A-B, D, E, H 383A D
F, 384B-E]

The Chairman rightly came to the conclusion that out of
the 42 declarations of defaulters for not submitting
affidavit 30 menbers had genui ne grievances. [384-F]

The Chairnman rightly held that the 4 persons whose nobney
was |lying wth the Society should be nade nenbers. The
Chairman also rightly held that the 4 persons whose |ands
had been acquired by the Society should be accepted as
menbers [ 385A- B]
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The priority fixed by the Chairman about allotment of plots
is just. [385-C]

[The Court with a viewto ensuring that the persons
mentioned in the Chairman’s report should get the reliefs
mentioned in the report held that those persons should make
fresh applications with affidavits through the Chairman ’and
the allotnment of plots should be nmade in accordance with the
priority laid down by the Chairnan.]

JUDGVENT:
ORIG NAL JURI SDICTION: Wit petition No. 340 of 1972.
(Under article 32 of the Constitution of India).

P.H  Parekh and M ss Manju Jetlcy, for the petitioners
in WP. 340/ 72 excepting petitioner No. 59 and for petition-
ers in WP 1526/ 73
Petitioner No. 59 in WP.. No. 340/72 in person

Yogeshwar Prasad, ~S.K Bagga, Ms. S. Bagga and M ss
Yesh Bagga for the petitioner in WP. No. 286/ 74.

Ni-ren De, Attorney General in wit petition 340, Sardar
Bahadur Saharya and Vishnu Bahadur Saharya, for respondents
Nos. 1, 3, 4, 5 and 15 in WP. 340/72 and respondents in al
the WPs.

K.J. John for Ms. J. B. Dadachanji & Co. for RR 2, 6,
8, 10, and 12 in WP. 340 & 1526 and R R 6, 8, 9, 11 and 12
in WP. 286/ 74.

S. K. Mehta, K R Nagarajaand P.N. Puri for RR 13-178
in WP. 1526/ 73
The Judgrent of the Court was delivered by

RAY, C. J. This Court on 29 August, 1974 appointed Shr
Debabr at a Mookerjee Chairman to convene, fix the date
and hold the neeting of New Friends Cooperative House Buil d-
ing Society Ltd. referred to as the Society 'in accordance
with the provisions of the Delhi Co-operative Societies Act,
1972. This meeting was direct-
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ed to be held for the purpose of electing the nenbers of the
New Managing Comrmittee The Chairnman was directed to |ook

into each and every disputed question of menbership. The
Chairman was further directed to deci de whether the persons
had been rightly or wongly declared to be defaulters. The

order further directed that if the Chairman came” to the
concl usion that the person had been wongly declared to be a
defaulter, the Chairman would include himor her in the Iist
of nenbers. The Chairnman was al so asked to give effect to
all orders of this Court already made in‘regard to persons
who were decl ared defaulters and who according to orders @ of
this Court on paynent of nobneys are not and cannot be treat-
ed defaulters. The Chairman was asked to go i nto cases where
noney had been sent and not accepted. |[If the Chairnman cane
to the conclusion that nmoney had been wongly not accepted,
the Chairman woul d deci de the sane in accordance with Rules
and Bye-laws of the Society. There are further details in
the order dated 29 August, 1974.

In the order dated 29 August, 1974 Brij Mhan Mal hotra
was given liberty to adduce proof before the Chairman that
the noney was tendered Wthin tinme. |If the Chairnman cane to
the conclusion that it was tendered in time, he woul d decide
in accordance with Rules and Bye-laws of the Society.

The Chairman was entitled to scrutinise whether any
person had been either illegally brought in as a nenber or
illegally removed, having regard to the rules, bye-laws and
regul ations of the Society. Inder Bir Kaur alleged that she
had been illegally renoved from membership. The Chairman
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was directed to go into the question

The order was nade in two wit petitions No. 340 of 1972
and 1526 of 1973 and in a nunber of mscellaneous applica-
tions.

On 6 July, 1971 the Lt. CGovernor passed an award direct-
ing the Society to pay Rs.22 |l akhs to the Del hi Adm nistra-
tion. On 9 July, 1971 the Lt Governor by a notification
renoved the elected Mnaging Conmittee and appointed a
nom nated’” Managing Committee under Rule 56 of the Rules
made under the Bombay Cooperative Societies Act, 1925 here-
inafter referred to as the Bonmbay Act which applied to
Del hi. The termof the Managing Commttee was for one year

On 23 Cctober, 1971 the nonminated Managing Conmittee
passed a resolution to nake the award rule of the Court. On
18 Decenber, 1971 the nom nated Managi ng Committee passed a
resol ution for having direct sub-leases. On 22 January,
1972 the nom nat ed Managi ng Conmittee called for nore
funds. Ohn 5 July, 1972 the Lt. CGovernor issued second
notification extending the term of the nom nated Managi ng
Conmittee by two years.

The Society was the subject matter of two wit peti-
tions. 287 menbers of the Society filed wit petition No.
340 of 1972 hereinafter referred to Raj Rani’s petition
The nenbers chal l'enged
375
the vires of Rule 56 of the Society on the ground that the
rule.was ultra rites section 71 of the Bonmbay Act and fur-
ther that the rule was bad on account of excessive del ega-
tion. The petitioners contended that action under Rule 56
could not. be taken wi-thout conplying with the provisions of
section 46A of-the Bombay Act which was applicable to. Delhi
at the relevant time. The petitioners also challenged sone
notifications on the groundthat the Lt. Governor having
exerci sed his powers once could not extend the term In

short, it was said that the power of the Lt. CGovernor was
exhausted. The other chall enges were that the notifications
were not speaking order and were nade nal afide. The broad
chall enge in the petition was agai nst the extension of term
of the Managing Comittee. - On 29 August, 1972 Rule N s
was i ssued.

On 30 April, 1973 the nominated Chairman of the Managi ng
Conmittee issued a circul ar asking the menbers of the Socie-
ty to pay certain amount. On 6 July, 1973 this Court
restrained the Society and its Chairman fromdeclaring any
menber a defaulter. 'On 13 August, 1973 this Court directed

that all the interimorders passed in the wit petition
should be confined to the petitioners in Raj Rani’'s  peti-
tion.

On 16 August, 1973 K V. Johar filed a wit petitionin a
representative capacity under Order | Rule 8 of the Code of
Cvil Procedure. This is wit petition-No. 1526 of 1973
hereinafter referred to as Johar’'s petition. . On 20 August,
1973 this Court issued Rule Nisi in Johar’s petition

On 17 August, 1973 the nom nated Managing Conmittee
declared 321 nenbers as defaulters. This Court on 21 Sep-
tember, 1973 restrained the Society fromtaking any steps
in pursuance of the resolution dated 17 August, 1973
against the petitioners and all other nmenbers of the
Soci ety.

On 29 Novenber, 1973 respondent No. 6 filed an applica-
tion in Johar’s petition for vacating the stay order granted
on 21 Septenber, 1973. An application for vacating the stay
order granted on 6 July, 1973 in Raj Rani’'s petition was not
pursued. This Court vacated the stay granted on 21 Septem
ber, 1973 in Johar’'s petition and granted a fortnight's time
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to nake the requisite paynent.

On 6 January, 1974 t he nom nat ed Managi ng
Comm ttee declared 39 nenbers as defaulters for non-payment
of dues, 42 nenbers as defaulters for not subnmitting

the affidavits. This was one of the controversies which
formed the subject mattter of the enquiry made by the
Chai r man

On 25 January, 1974 the nonminated Managing Conmittee
decided to enrol 60 new nmenbers. On 26 January, 1974 a
confidential letter was addressed by respondent No. 6 to the
Lt. Covernor seeking his approval to the enrol ment of 60 new
menbers and allotnent of plots to them On the sane day,
the Lt. Governor addressed a letter to respondent No. 6

giving his approval. The enrol nent of
8--1546SCl/ 76
376

new nenbers on 25 January, 1974, the approval of the Lt.
Governor- on 26 January, 1974 and the allotment of plots to
those ~ 60 new nmenbers forned a big controversy which was
al so enquired into by the Chairnman.

Two Civil M scellaneous Petitions No. 1683 and 1072 of 1974
chal | engi ng the declaration of defaulters and the enrol ment
of new menbers were filed in this Court in February, 1974.
C.MP.No.1683 of 1974 is in Raj Rani’s petition and
C.MP.No. 1072 of 1974 is in Johar's petition. This Court
on 29 March, 1974 directed that all the papers including

resol utions, original applications, original allotnents
should be' produced in this Court on 4 April, 1974. Thi s
Court also restrained the Managing Conmittee by an injunc-
tion fromtalking any steps in any nmanner. On 4 April, 197

4 this Court passed directions in respect of persons who had
nade part paynents within the tinme prescribed or even beyond
the time prescribed not to be treated as defaulters.
This Court nmentioned in its order that the ' allotnment of

plots to 60 new nenbers who were characterised by the
petitioners as very inportant persons appeared to have been
made in undue haste and the persons in the MWiiting |ist

were not considered and that no notice was given to - persons
inviting application. This Court directed that the said |ist
of 60 new nmenbers had to await final adjudication by. this
Court. This Court also directed that in case of 60 allot-
tees no further steps should be taken: This Court directed
that the case of 24 defaulters would be considered if it
came to the conclusion that the allotnent in favour of 60
new nenbers woul d be treated as defaulters.

In the order dated 4 April, 1974 petitioners No.
60, 46, 216, 171 and 165 in Raj Rani’s petition who paid /in
part after due date were not to be treated as defaulters and
they were given four weeks tine to pay the balance. It was
said that if they failed to pay the balance within the tine
granted they would be treated as defaulters. Petitioners
No. 1,118, 43 and 287 in Raj Rani’s petition were stated to
have paid in full but after the due date. They were not to
be treated as defaulters. It was also said that if they
had not paid the full amount, they were also given four
weeks tine for paying the balance,if any. If they did not
pay the balance within the time granted they
woul d be treated as defaulters.

In Johar’'s petition S. Diwan, Virendra Singh, Dalip
Singh and Hari Singh were stated to have nmade paynents in
part beyond tine.lgbal Khanna and H Bhatia were stated to
have nmde paynents in part within tine. They were al
given four weeks tinme from the date of the order and in
default of paynent within the time they would be treated so
defaul ters. Ten other persons in Raj Rani’s petition and
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14 persons in Johar’s petition were said not to have paid

wi thin tinme. Alist of 31 sons was handed up to this
Court by the petitioners. These 31 persons were alleged
to have been admitted as menbers and to have been allotted
pl ots. It was contended that this allotnent is irregular
These allotnments were made on 26 January, 1974 to which
ref erence has al ready been mmade. It was

377

said that the list of 31 persons would await final adjudica-
tion. Ten defaulters in Raj Rani’'s petition and 14 de-
faulters in Johar’s petition aggregating 24 defaulters were
to be considered at the tine of final adjudication. It was

said that if the allotnent in respect of 31 per-, sons could
not be allowed to stand then the cases of these 24 persons
woul d be consi dered.

In this back ground on 29 August, 1974 when the two wit
petitions filed by Raj Rani and K V. Johar came up for
heating “this  Court appointed Shri Debabrata Mookerjee as
Chai rman of the Society.

It may be stated here that some tinme in 1975 sone one
started a suit against the Chairnman to stop the enquiry by

hi m The matter was brought to the notice of this Court.
Sonme nalicious and basel ess allegations were nade against
the Chairman. Under these circunstances this Court direct-

ed notice to the respondent who filed the suit to show cause
why he should not be conmitted for contenpt. The Chairman
was in the neantinme asked to continue and he was directed
to look into each and every matter as nentioned in the
earlier orders.

The Chairman between 17 March, 1975 and 5 August, 1975
restored the nenbership of the alleged defaulters. On 26
April, 1976 tentative voters list was published. O 14
May, 1976 the Chairman informed the parties that election
would be held on 29 August, 1976. On 12 July, 1976 the
Chairman inforned the parties that the election would be
held on 29 August, 1976 at Maval ankar Hal |l . On 27 July,
1976 the Chairman declared that of the 60 new nenbers who
had been descri bed as very .inportant persons 21 did not have
applications for nenbership and 38 were not legally adnitted
menbers and could not be included in the Iist. The Chair-
man said that the allotment of plots in their favour could
not be uphel d. On 28 July, 1976 the list of —nenbers was
publ i shed. On 17 August, 1976 there was scrutiny of the
bal | ot papers.

On 24 August, 1976 11 persons out of the 60 persons who
were enrolled nenbers on 25 January, 1974 and allotted plots
on 26 January, 1974 filed two Cvil M scellaneous praying
for an order restraining the Chairman from _holding the
election on 29 August, 1976 These applications were held
wi t hout serving any party to the proceedings contrary to the
rules and practice of this Court. On 25 August, 1976 coun-
sel for those petitioners nmentioned the applications before
the Court presided over by Khanna, J. asking that the
applications filed m ght be heard. It was also_ nentioned
without informng the parties. On 27 August, 1976 this
Court further adjourned the applications.

On 29 August 1976 the neeting was held and voting took
pl ace at Maval ankar Hal |

On 23 Septenber, 1976 the Chairman submitted his report
and give copies to the parties. On 15 October, 1976 11
per sons who
378
had nade the two applications for restraining of holding of
the election filed an application for adjournnent of the
case for two nonths.
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This Court cannot hel p observing two features. ne is
that an attenmpt was made sone tinme in the vyear 1975 to
restrain the Chairman from proceeding with-the enquiry by
filing a suit against himand nmaki ng basel ess allegations.
It is only because this Court took inmediate notice of the
matter that the frivolous suit which had been filed in abuse
of process of court was put an end to. The second is that
on the weve of the election another attenpt was nade to.
restrain the Chairman fromholding the election. These
facts. along with the attenpt on the part of those 11 peti-
tioners to keep the matter adjourned for two nonths indicate
the persistent attitude on the part of some of those persons
to mark tinme for sone oblique purposes.

In view of the inportance of issues involved and the
gravity of the situation where interest of ordinary citizens
was-sacrificed to nmeet the interest of persons of inportance
and influence that this Court took the aforesaid steps, in
order to put an end to the litigation and the controversi es,

It~ was to be kept in the forefront that the Society is
not yet the | essee of the Governnment in respect of the |and
which is to be allotted to the menbers. In Volume Il in
Raj Rani’s petitionNo. 340 of 1972 appears the printed
menor andum agreenment to be entered into between the Society
and the President of India in respect of |and which will be
allotted to the nenbers of the Society, On 3 August, 1967
the Deputy /Secretary, Delhi Adnministration wote to the
Secretary ' of the Society, inter alia, as follows: "I am
desired to nake it clear that the list of nenmbers subnitted
with your letter’ has been treated as final and no change in
that I|ist can be made wi'thout prior-witten permssion of
the Del hi Admi nistration."”

The printed menorandum of agreenent has three recitals.
One of the racitals is that whereas the Society has depos-
ited with the Chi ef Conmi ssioner the sumof Rs.41, 62,
456.61 and has further agreed to deposit wth the Chief
Comm ssioner the additional sumor sums as hereinafter
provi ded, being the anobunts agreed to be paid by the Society
to the President by way of premiumfor the grant ~to the
Society of the |lease hereinafter nmentioned which anounts,
pending the grant of the said lease, are to be a security to
the President for due performance by the Society of the
terns of the Agreenent. It is agreed between the parties,
inter alia, as follows:--

1. The President hereby grants fOr a period of three years
conmmencing from 13 February, 1973 a licence to the Society
to enter upon the said land only for the purposes of making
surveys and taking measurenents and level's for preparing a
| ay- out plan.

VII1. Upon the conpletion of the devel opnent of the lland in
accordance with the provisions contained herein and to the
sati sfaction of the Chief Conmissioner and issue by himof a
certificate to that effect

379
and provided that the other conditions of the Agreenent
have been duly observed, the President will, in-.considera-

tion of the expenses incurred by the Society on the devel op-
nment of the land and the paynment of the premiumand of the
yearly rent as herein provided and of the covenants on the
part of the Society to be;contained in the |ease, grant to
the Society and the Society ,shall accept a |ease of
such of the residential plots as may be determned by the
Chi ef Commi ssioner in ,his absolute discretion

XV(a). After the execution and registration of the | ease,
the Society shall sub-lease, within such time and on such
premium and yearly rent as may be fixed by the President,
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one residential plot to each of its nenbers who or whose
wi f e/ husband or any of his/her dependent relatives including
unmarried children does not own, in full or in part, on the
free-hold or |lease-hold basis, ,any residential plot or
house in the urban areas of Del hi, New Del hi or Delhi Can-
tonnment and who may be approved by the Chief Comm ssioner
Ref erence to the Agreenent is necessary to show that the
Society is not yet |essee of the Governnment in respect of

the | and. This is a nmere agreenment for the grant to the
Soci ety of the |lease. The Governnent refused to grant
| ease. Thereafter the matter was referred to the arbi-
tration of the Lt. Governor. The Lt. CGovernor made an

award directing ‘the Society to pay Rs.22,45,6742/- as the
bal ance amount representing the cost of |and.

In 1972 a suppl enentary agreement was nmade between the
Presi dent of Indiaand the Society. One of the recitals in
that agreenent nentions that the Society has not conpleted
the developnent of the land and the menbers of the Managing
Comm ttee resolved that the Lt. Governor of Delhi be re-
gquested to all ow the nmenbers to pay their individual dues to
the Adnministration to evacute their sub-teases. This
recital indicates that there was an attenpt on the part of
i ndi vi dual menbers to pay dues to the Society as well as to
the Governnent. 1t can, therefore, be seen that nenbership
of the Society and the allotnent of Ilands are different
matters.

One of the main contentions before the Chairman was in
regard to menbership of 60 persons. These 60 persons were
adm tted to. menbership ~on 25 January, 1974. The Lt,
Governor approved of their menbership on 26 January, 1974.
The Chairnman found that of these 60 persons 21 had at one

time or another withdrawn their nenbership. 10 out of
those 21 had either never applied or never paid the requi-
site nenbership fee. The resul't, according to the Chair-
man, was that the cases of 39 persons were to be consi d-

ered. The Chairman noticed that "many of these 60 persons
were highly placed Governnment officials and friends and
relations of persons proninent in publiclife." Anot her
allegation was that nany of them happened '"to be  close
relations or friends and nenbers of the nominated Managing
Conmittee."

At the neeting held on 27 July, 1976 the Chairman re-
ferred to Rules 24 and 30 of the 1973 Delhi Cooperative
Societies Rules. These
380
rul es were under the Del hi Co-operative Societies Rules 1972
whi ch repl aced the Bonbay Act 1925 in.relation to the Union
Territory. These rules relate to conditions to be conplied
with for admission to nmenbership. Bye-law 5 of 'the Society
Bye-l aws was al so referred to by the Chairnan.

Broadly stated, Rule 24 requires a person to apply in
witing in the formlaid down by the Society for menbership
H's application is to be approved by the Conmttee of the
Soci ety. He has to fulfil other conditions lLaid down  in
the Act, the Rules and the Bye-I|aws.

Rul e 25 of the Del hi Co-operative Societies Rules, 1973
provides toter alia that no person shall be eligible for
admi ssion as nenber of a co-operative society, if in the
case of nmenbership of a housing society (1) he owns a
residential house or a plot of land for the construction of
a residential house in any of the approved or up-approved
colonies or other localities inthe Union Territory of
Delhi, in his ow nane or in the nane of his spouse or any
of his dependent children on | ease hold or free hold basis;
(2) he deals in purchase or sale of imovable property
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either as principal or as agent in the Union Territory of

Delhi; or (3) he or his spouse or any of his dependent
children is a nmenber of any other housing society except
otherwi se permitted by the Registrar. Rul e 25(2) provides

that if a menber becomes or has al ready becone subject to
any disqualifications specified in sub-rule (1), he shall be
deened to have ceased to be a nenber fromthe date when the
di squalifications were incurred

Rul e 30 deals with the disposal of application for adni ssion
of menbers. The rule provides that on receipt of an
application for nenbership, the co-operative society shal
enter particulars of the application in the register of
applications in the formnentioned therein. The co-opera-
tive society shall dispose of an application received for
adnmi ssion as nenber as early as possible and in no case
later than the expiration of a period of one nmonth from the

date of receipt of the application by the Society. In case
of refusal to admt, such society shall conmunicate its
deci sion together with reasons thereof. The appeal to the
Registrar lies against the order for refusal to admt a
menber- An inportant feature in rule 30 is the date of
recei pt of application for nenbership because the applica-
tion is to be dealt with within one nonth. Rule 30(4)

provi des that the person whose nenbership has been approved
by the Managing Committee of a co-operative society shal
deposit the nenbership fee, and the amount of the -qualify-
ing shares necessary to beconme a nenber, within 14 days of
the passing' of the resolution of the Mnaging Conmittee
approvi ng the nenbershi p-of the person concer ned.

Bye-law 5, inter alia, provides that every person seek-
i ng menbership of the Society shah sign-a declaration to the
effect that he or his wife (she or her husband) or any of
hi s/ her dependents does not own a dwelling house or plot in
Del hi and that he/she is not a nenber of any other coopera-
tive house buil ding society.
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Judged by these rules and considering the rival conten-
tions of the parties the Chairman found that of the 39 cases
there was only one case of N. K Mikherjee M No. 1526  which
fulfilled the requirenents of the rules and the bye-l'aws and
the Chairman in his report declared him as having been
validly accepted as menber. Qut of those 39  persons 20
applications did not bear any date. The date of an applica-
tion, the prescription of time for deposit of the nenbership
fee and the anobunt of qualifying share and the filing of the
requisite declaration arc formalities which could not be
di sregarded. The Chairman rightly cane to the conclusion
that out of 39 persons except N K Mikherjee the other | 38
were not legally admtted to the nenbership and, therefore,
they could not be treated as nenbers.

The Chairman in paragraphs 9 to 16 of the Report consid-
ered the cases of several persons who. had' been declared

defaul ters. He rightly came to the conclusion that 108
persons nentioned in Annexure 'C should be restored to
menber shi p.

The Chairnman next considered whether there should be a
waiting list. A list of 102 persons described as the wait-
ing list was forwarded and endorsed by the officers of the
Del hi  Administration. The Chairman came to the concl usion
that of the 102 persons on the list, only a few prosecuted
their clains before the Chairman and the rest appeared to
himto be no nore interested in the nenbership of the Socie-
ty. In an annexure nmarked 'G the Chairman rightly included
in the waiting list the nanes of such persons who could be
consi der ed.
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The Chairnman said that 38 persons whose nmenbership was
cancelled by himat the nmeeting held on 27 July, 1976 could
apply afresh so that their applications could be considered.
The Chairman said that 24 persons made applications for
menbership. The Chairman rightly said that it would be fair
to | eave the consideration of the applications of these 24
persons to the new Managing Conmittee and that their nanes
shoul d be kept in a waiting |ist.

The Chairman next found that the Society had received
from 4 persons deposits towards the price of the land nore
than a decade ago but took no steps to return the nbneys or
to admt themto the benefit of menbership. Again, there
were 4 other persons whose | and had been acquired by the
Del hi Administration. There was an agreenent which required
the Society to offer nenbership to these persons upon their
fulfilling the conditions of nenbership. The Chairnman
found that those 4 persons whose | and had been acquired had
made applications. The Chairman tightly came to the concl u-
sion that ~these 8 persons, nanely 4 from whom noneys had
been received and the other 4 whose | and had been acquired
shoul d be accepted as nenbers.

Qut of 38 persons - whose nenbership was cancelled by the
Chairman on 27 July 11 applied to this Court in CMP. No.
2065 of 1976 for an order that admission of 124 nenbers
mentioned i'n
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Annexure 'C to the petition is illegal and for further
declaration 'of revocation of menbership of 38 nenbers as
mentioned in. Annexure "B to the said petition. These

petitioners also asked for an order - directing the Chairman
not to proceed wth the neeting of the Society and the
hol di ng of el ections on 29 August, 1976.

These 11 persons al so nade applications C.MPs. No. 8485
and 8486 for filing objections to the report of the Chair-
man. They wanted two nonths to file objections.

It should be stated here that 11 applicants wanted to
prevent the holding of the neeting and the election for the
pur pose of prolonging litigation

This Court rightly did not prevent the holding of the
neeting and the election. The report of the Chairman shows
that the meeting as well as the electionwas lawfully “and

validly held.
These 11 persons were given full opportunity to make
their subm ssions by way of objection to the report. Coun-

sel appeared and nade their submni ssions.

These 11 persons subnitted that no relief can be sought
by the petitioners in the wit petitions against the Society
and that Article 19 cannot now be invoked for the enforce-
ment of rights. Their further subm ssions were these. On 6
January, 1974 39 persons were declared defaulters by the
Managing Conmittee  for non-conpliance with the order of
this Court passed on 11 December, 1973. One of those 39
defaul ters nade an application to this Court on 9 February,
1974 for condonation of delay and for restoration ~of  his
nmenbership. The application was dism ssed on 25 February,
1974. On 4 April, 1974 this Court granted four weeks tine
to 15 persons out of the 39 declared defaulters and there-
fore the default of 24 persons was confirmed. The Chairman
re-consi dered the cases of 24 defaulters including the one
whose application was dism ssed. These 11 persons submtted
that their nenbership and all otnent shoul d have been
restored. The Chairman was also in error in considering the
cases of 8 persons because records were not avail able.

It is significant that out of 1100 nenbers and the
several parties to the wit petitions none has taken objec-
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tion to the report of the Chairman. The only persons who
objected are out of the 24 persons those nenbership and
allotment on 26 January, 1974 was cancel |l ed. These 24 per-
sons have however been put by the Chairman in a waiting
list.

The rmenbership as well as the allotnent of plots to
these 38 persons is rightly rejected by the Chairnan. The
Chai rman based his finding on facts of tabulated statenents
prepared in the presence of counsel and parties in open
public hearings. No challenge can be taken to the dates and
facts. The Chairman rightly found that even if the date of
the eligibility certificate is taken as the effective date
of application ‘the position cannot be otherw se. The
Chairman rightly found that the records do not indicate that
the paynment was
383
made within 14 days of the date of resolution. The Chairman
riightly found that the requirenment of paynent is not proved
and there has not been substantial conpliance. The conclu-
sion is correct and inescapable that the enrolnent of 38
persons was not -only rushed but was done wth unseemy
hast e.

It also -appears fromthe report of the Chairman that
persons the waiting Iist were not considered before these
38 persons were enrolled as nenbers. Reference may be made
to clause (7) of the Award of the Lt. Governor which was
made the ' rule of Court. The award is dated 6 July, 1971.
Clause (7) nade it encunmbent on the Society to act in ac-
cordance w'th the award.” There were some persons who were
treated by the new Managing Conmittee as defaulters and
these 38 persons were taken by the new Managing Conmittee
unl awful Iy as nenbers.

The Chairman in Annexure 'C restored 108 persons to
menber shi p. These 108 persons had been declared defaulters
by the nom nated Managing Committee. This Court by order
dated 29 August, 1974 required the Chairman to look into
each and every di sputed question of nembership and to
decide as to whether a nmenber has been rightly or ~wongly
decl ared a defaul ter.

The nomi nated WManaging Conmmittee on 6 January, 1974
decl ared a number of persons to be defaulters. The decl ara-
tion of defaulters could not have been nmade except by the
General Body with a special majority and with the approva
of the Registrar. The nom nated Managi ng -~ Conmittee could

not have functioned after 1 April, 1973 in view of -the
provisions of section 92 read with section 32 of the /Del hi
Co-operative Societies Act, 1972. In view of the award | of

the Lt. Governor dated 6 July, 1971 the Conmttee had there-
after no jurisdiction to declare any nenber ~ a defaulter.
This Court by order dated 4 April, 1974 observed that t he
case of 24 defaulters would be consideredif it transpired
that the 1list of new allottees could not 'be allowed to
st and. The act of declaration of defaulters on 6 January,
1974 cannot be dissociated fromthe enrolment —of  new
allottees on 25 and 26 January, 1974.

The report of the Chairman in restoring 108 alleged
defaulters to nenbership is just and correct. This Court by
Order dated 29 August, 1974 required the Chairman to | ook
into each and every disputed question of menbership and to
deci de whet her a person has been tightly or wongly decl ared
a defaulter. The order further stated that if the Chairman
cane to the conclusion that the person has been declared to
be a defaulter the Chairman will include himor her in the
list of menmbers. The report of the Chairman is lucid and
direct to the point. The report noticed that there was
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wi despread di scontent as to the way in which the affairs of
the Society were conducted. The report said "Allegations of
favouritismwant of fairplay, mal-admnistration, deliberate
suppression of the rights of nenbers were freely nade

against the nom nated Managing Conmittee in 1971". The
Chairman noticed that there was "nothing to
384

choose between the old elected Cormittee which was super-
seded and the nom nated Managi ng Conmittee which cane to
take its place". Letters were hardly replied-to. En-
quiries were rarely attenpted to. Cheques were hardly ever
cashed in time. Sudden declarations of default were made
wi t hout follow ng the prescribed procedure laid down in the
Act and the Rul es.

The nom nated Managi ng Committee issued a circul ar dated
30 April, 1973 demanding Rs.6 per sq. yard and threatened
the nenbers that in case they did not pay the said anount
they would be declared defaulters. This circular is not a
notice within the neaning of the bye-laws of the Society and
declaration of defaulters on the basis of the circular is
illegal and contrary to bye-laws of the Society. Further the
said circular was despatched after the time for paynent
mentioned therein was over. No opportunity was given tog
menber as required by the nended bye-laws to show cause why
his right to aplot would not be forefeited for non-paynent
of deposit. /Figures of alleged dues were not nentioned in
the circular in nost of the case.

In view of the award of the Lt. CGovernor dated 6 July,
1971 the nomi nated Managing Conmittee coul d not declare, any
menber to be a defaulter. Further the order of this Court
dated 6 July, 1973 continued to be in force, in so far as
the petitioners in Raj Rani’s petition are concerned. The
declaration of defaulters fromanongst the petitioners in
Raj Rani’s petition was unjustified. The 'action of the
Managi ng Conmittee ‘declaring defaulters was in bad faith
because they wanted to confer benefits on other persons
under the gui se of declaration of defaulters.

This Court in the order dated 4 April, 1974, observed
that the cases of 24 defaulters would be considered if it
transpired that the list of allottees on 26 January, 1974
could not Dbe allowed to stand. The Chairman has rightly
dealt with the cases of 24 defaulters in view of his right
conclusion that the allotnents on 26 January; 1974 were bad.

The Chairnan considered the cases of 42 persons who had
been decl ared defaulters. The Chairnman rightly came to the
conclusion that 30 persons had genuine grievances and he
accepted them as nenbers on their submitting fresh affida-
vits with a viewto putting an end to all controversies
whether they filed affidavits of not. R was admtted
before the Chairman that all these persons had field their
affidavits originally while seeking nmenbership. The @ ques-
tion was whether they filed any fresh affidavits as required
by the subsequent direction of the Del hi Devel opnent Aut hor -
ity. Sone of the nmenbers contended before the Chairman that
they filed anended affidavits. Sone nenbers contended that
in spite of their request to give the proforna of the amend-
ed affidavit the nom nated Managing Committee did not give
the proforma of the affidavit. Under these ci rcunst ances
the Chairman rightly accepted the contentions of 30 out of
the 42 persons.
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The Chairnan rightly held that 4 persons whose noney was
lying with the Society should be made nenbers. The Chairman
also rightly held that 4 persons whose | ands had been ac-
qui red by the Society should be accepted as nenbers.
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The Chairnman in paragraph 37 of the report has indicated
that the new Managi ng Conmittee should fix priorities in the
order mentioned in sub-paragraph (a) to (e). These in sub-
par agraphs (a) to (b) belong to classes of menbers in whose
favour there was specific allotnment as early as the year
1957. Due conmuni cati on was nmade to them about the specific
allotment of plots. They were persons who had paid nore
than Rs. 17, 000. They were declared defaulters for non-
paynment of Rs. 3000 or |ess by the nomi nated Mnaging Com
mttee as late as the year 1974. The Chairnman rightly put
persons in sub-paragraphs (a) and (b) in order of priority.

Persons in sub-paragraph (c) in paragraph 37 of the
Chairman’s report conprise those who were declared default-
ers round about the year 1962-63. The anmpunts paid by
persons in sub-paragraph (c) are |less than the anounts paid
by persons -in sub-paragraphs (a) and '(b). There was no
specific allotment of plots in favour of persons nentioned
in sub-paragraph (c). 'Persons in sub-paragraph (c) there-
fore cannot claimpriority over persons in sub-paragraphs
(a)and (b). In sub-paragraph (c) only one person objected
regarding priority. The other 47 persons accepted their
pl aces in sub-paragraph (c). This also shows the justness of
the report,.

Subject ~ to the follow ng directions, the report of M.
D. Mookerjee dated 23 Septenber, 1976 is accepted and con-
firmed.

1. The Managi ng Conmittee of the New Friends Co- oper a-
tive Society Ltd. (hereinafter called "the new Managing
Conmittee")  elected at the neeting held on 29 August, 1976
shal | assume charge with-effect fromthe date of this order

2. The new Managihg Committee shall send to all persons
referred to in sub-paragraphs (a) to (e)of paragraph 37
of M. Mookerjee's report, through M. Mokerjee, a letter
stating that menbership fee and the amount, of qualifying
share necessary to become a menber of the Society and also
copies of this order as well as the appropriate fornms of
application for nmenbership of the Society and of the affida-
vits to be sent by the applicants to the new Managing Com
mttee within one nonth fromthe date of this order.

3. Each person referred to in sub-paragraphs (a) to. (e)
of paragraph 37 shall, if he desires to have any plot allot-
ted to him apply for menbership of the Society. Al such
applications for nenbership of the Society shall be sent to
M. Mokerjee within 30 days. fromthe date of receipt of
the docunments referred to in the next preceding paragraph
her eof . If any application is not received by M. Mooker-
jee within the said period, or if the affidavit referred 'to
in the next preceding paragraph is not enclosed wth the
application, or if any application or affidavit be found by
M. Mookerjee to be
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not in conpliance with the formof the application and the
affidavit sent to the applicant, M. Mokerjee shah reject

such application. Such rejection by M. Mookerjee shall / be
final.

4. Al applications for menbership along wth affida-
vits, found by M. Mokerjee to be in order, will be for-

warded by M. Mookerjee to the new Managing Comrittee upon
the expiry of the said period of 30 days. M. Mookerjee
will make a list of the persons whose applications are so
forwarded by himto the new Managi ng Comi ttee.

5. The new Managi ng Cormittee shall convene a neeting of
the Committee within 30 days fromthe receipt of the appli-
cations along with the affidavits sent by M. Mdokerjee to
the new Managing Committee as aforesaid and pass a resol u-
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tion accepting all such applicants for nenbership as nenbers
of the Society.

6. The new Managi ng Conmittee shall convey to M. Mo-
kerjee its said resolution within 14 days of the passing of
such resolution and shall send to M. Mookerjee at |east as
many copies of the resolution as the nunber of persons who
are adnitted as nmenbers of the Society by virtue of that
resol ution. M. Mookerjee will thereafter send a copy of
the said resolution to each of the applicants Wwo is admt-
ted as a nmenber of the Society by virtue of the said resol u-
tion.

7. On receipt of the said comunication from M.
Mookerj ee each person who has been admtted as nenber of the
Soci ety by virtue of the said resolution shall, within 14
days fromthe recei pt of the comrmunication fromM. Moker-
jee, pay to M. Mookerjee by Bank Draft (drawn in favour of
"New Friends Co-operative House Building Society Ltd.") an
anmount including the menbership fee and the amount of quali -
fying  share necessary to becone a nmenber of the Society.
M.~ Mokerjee will thereafter forward the Bank Drafts to
the new Managi ng Conmittee.

8. Regarding the-allotnment of plots, the suggesti ons
of M. Mookerjee contained in sub-paragraphs (a) and (b) of
paragraph 37 of his report will be given effect to by the
new Managi ng Commttee, subject to the availability of plots
and subject also to each person referred to in the said two
sub- paragraphs and to whomany plot is allotted conplying
with the direction containedin the preceding paragraph 7
hereof and further subject to each such person paying his
full share of the noney payable to the Del hi  Devel opnent
Authority wunder _the Suppl ementary Agreement entered into
between the President of Indiaand the Society on 1 Febru-
ary, 1972 by a Bank Draft drawn-in favour ‘of the Delh
Devel opment Authority".

9. The allotnent of plots anmong persons referred to in
sub- par agraphs (a)and (b) of paragraph 37 of M. Mbokerjee’s
report shall be in the order of priority /nentioned there
and already earnarked for them |If plots which are —already
earmar ked for persons in subparagraphs (a) and (b) are not

available then there will 'be allotnments to those persons
by draw of lots first anong those in sub-
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paragraph (c): and thereafter anong those in sub-pargraph
(b). M. Mookerjee will prepare a list of persons to whom

pl ots are so allotted and send copies of ,thelist of -the
new. Managi ng Conmittee and,the Del hi Devel opment Authority
and inform the persons to Wom such allotnents are nade.

10. Each person referred to in the said. sub-paragraphs. (a)
and (b) of paragraph 37 and to whomany plot /is allotted
shall, within (b) days fromthe recei pt of the comrunication
from M. Mokerjee as referred to reparagraph 6 hereof,
enquire fromthe Del hi Devel opnent Authority ‘as to the sum
payabl e by himto the Del hi Devel opment Authority as /afore-
said and upon receipt of the reply fromthe Del hi Devel op-

ment Authority pay the sumto the latter by a Bank Draft
within 15 days fromthe date of the receipt of the reply.
In default of such paynment the allotnment to himwll st and
cancelled. In the event of any such cancellation allotnent
may be nmade to the next person if any, in this sub-para-
gr aph.

11. Thereafter, if any plot or plots remain to be

allotted the allotment or allotnments shall strictly be in
accordance with the order of priority laid down in paragraph
37 of M. Mbokerjee's report. Such allotments shall be rmade
by M. Mookerjee by neans of draw of lots first anmong the
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persons referred to in sub-paragraph (c) thereafter anong
those in sub-paragraph (d) and thereafter anbng those in
sub- paragraph (e) of paragraph 37 of his report. M. Mo-
kerjee will prepare a list of persons to whomthe plots are
so allotted and send copies of the list to the new Managi ng
Conmittee and the Del hi Devel opnent Authority and informthe

persons to whom such allotnments are nmmade. Any per son
referred to in sub-paragraphs (c), (d) and (e) of M. Moo-
kerjee's report who is allotted any plot shall wthin 14

days fromthe receipt of the comunication fromM. Mo-
kerjee to the effect that a particular plot has been allot-
ted to himenquire fromthe Del hi Devel opnent Authority as
to the sum payable by himto the Del hi Devel opnent Authority
as aforesaid and upon receipt of the reply from the Delh

Devel opnent Authority pay the sumto the latter by a Bank
Draft within 15 days fromthe date of the receipt of the

reply. In-default of such paynment the allotnment to himwl|
stand cancel led. In the event of any such cancellation
al'l ot rent _may be made to next person, if any, in that
subpar agraph.

12 Each allotnent of plot, referred to in this order
shall be in accordance with the application of each appli-
cant for nenmbership referred to in paragraph 3 hereof, that
is to say, will" not be entitled to any allotnent of any
| and, the area whereof is different fromthe area nentioned
in his application form

13. If any person referred to in any of the sub-para-
gr aphs of. paragraph 37 of M. Mokerjee' s report has al-
ready paid any noney to the Society and proves such paynent
to M. Mokerjee, the noney so paid and. proved shall be
appropri at ed towar ds paynent of the anbunts nentioned in
par agraphs No. 7, 8 mad 11 hereof.
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14. Upon allotnent of 1and to any person  nentioned in
this Report each allottee shall pay to the Society a sum of
Rs. 1,000/ - within one nmonth - fromthe date of such all otnent
as and by way of costs relating to these proceedings. In
default of paynent of such sum the allotnent to such
person shall stand cancelled. 1In the event  of any such
default, the procedure laid down in-paragraph 10 ‘and 11
hereof shall be followed. To sumup. In the event of “any
lucia default the allotment nmay be made to the next _person
if any, in the sub-paragraph group of the defaulting persons
and thereafter to next sub-paragraph group of persons.

No |lease shall be granted to any allottee wuntil —and
unless all directions contained in this order are /fully
conplied with by him

The Society shall pay to M. Mokerjee a further sum
of Rs.45,000/- as his remuneration for the work done by him
so far. The Society shall also pay M. Mokerjee a further
stun of Rs.5,000/for the work to be done by himunder this
order and also such further sumor suns as he may intimate
to the new Managing Committee as extra expenses, including
remuneration for his staff, postage etc. for the work to be
done under this order. M. Mokerjee' s Personal Assistant
M. Jain will be paid Rs.300/- per nonth.

This order shall not apply to such nenbers of the Socie-
ty who have already obtained | eases fromthe President of
I ndi a.

This order will govern only the affairs of this Society
and wll not be a precedent for the affairs of any other
co-operative society.

Sone persons have deposited nonies with the Registrar of
this Court. The Registrar may hand over the noney to the
Soci ety.
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Wit Petition No. 340 of 1972, 1526 of 1973 and 286 of
1974 and all proceedings in these wit petitions are dis-
posed of accordingly.

Al parties will pay and bear their own costs.
P.H P. Petitions
al | oned.
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