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These two appeal s are directed against the common
judgrment of a Division Bench of the Del hi Hgh Court. By the
i mpugned judgnent the Hi gh Court disposed of two wit
petitions CWNo. 3063 of 1995 fil ed by respondent\026Ranbir
Si ngh Rat haur and CW No. 4082 of 1995 filed by Ashok
Kumar Rana. Alongwi th these two wit petitions seven Letter
Pat ent Appeal s were al so di sposed of. These LPAs. are the
subj ect matter of challenge in Cvil Appeal Nos.2951-57 of
2001 which were de-linked fromthe present two appeals by
order dated 14.2.2006. The LPAs. and these wit petitions
filed before the H gh Court werelinked in the sense that in al
these cases concerned wit petitioners were di smssed from
service by the present appellants. They were all working at the
rel evant point of tinme in 168 Infantry Brigade, deployed in a
pl ace called Sanba in the border areas. By the inpugned
judgrment the High Court held that the proceedings initiated
against the wit petitioners form ng subject matter of the
present appeals were void in | aw and the orders passed
agai nst these and the other officers who were appellants in'the
LPAs were vitiated being without any material and being a
canoufl age. The relevant portion of the H.gh Court’s order
reads as follows :

"Accordingly we declare that the proceedi ngs
initiated against the petitioners in the two wit
petitions are void in law and the orders passed
agai nst the other officers, the appellants in
L.P.As are vitiated being w thout any materia
and bei ng canoufl age. Having dropped the idea
not to conclude Court Martial proceedings
knowing fully well that the officers were likely to
be acquitted, w thout producing relevant record
bef ore the concerned authority orders of
termi nation were passed flouting all norms. The
appel lants in the LPAs and the petitioners in the
two wit petitions are entitled to all the
consequential benefits. W also hereby declare
that the orders passed agai nst the appellants in
the LPAs are void in | aw and the conviction and
sentence by the GOVs against the wit
petitioners are void in law. Consequently, the
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j udgrment of the | earned Single Judge which are
set aside and the wit petitions in those are

al l owed and the Latent Patent Appeals stand
allowed and the two wit petitions also stand
allowed. Al the wit petitions stand allowed to
the above extent indicated and other reliefs
prayed for cannot be considered by this Court

and it is for the law makers to attend to the
same. There shall be no order as to costs.

The respondents shall grant consequentia
reliefs to all the officers including all nonetary
benefits within a period of four nmonths from
t oday. "

Fact ual background-as highlighted by the appellants is
essentially as follows:

In February 1971 Gunner Sarwan Dass was cul tivated by

Paki stan Intelligence. In 1972 Capt. Ghalwat & Gir. Sarwan
Dass crossed the international” border. In 1973 Cap. Ghal wat

& Gar. Sarwan Dass were posted in Babina (MP). In 1974 Gar.
Aya Singh was cultivated by Gir. Sarwan Dass for Pak
intelligence. Capt. Nagial was then cultivated by Aya Singh for
Pak intelligence. In 1975 for the first tinme the espionage racket
cane to be noticed. Aya Singh and Sarwan Dass were

arrested. In 1976-1977 pursuant to the investigation 3 nore
Jawans were arrested. = They corroborated the invol verrent of
Sarwan Dass. Sarwan Dass and Aya Si ngh on further

i nterrogation disclosed the nanes of Capt. Ghal wat & Capt.
Nagial. In 1976-77 Capt. Chalwat & Capt. Nagial were tried by
General Court Martial and were convicted. ~Ghalwat was
cashiered and given 14 years RI. Nagial was given 7 years R
and was al so cashiered. In addition, 12 jawans were tried and
they were given Rl of various descriptions and were dism ssed
fromservices. Aya Singh and Sarwan Dass were al so anong

the 12 jawans tried and held guilty. Later in 1978 it was

di scovered that Aya Singh was hol ding back certain relevant
information relating to espionage activities under certain

al l eged threat and pressure. Wfe of Aya Singh cane to be
killed. Reeling under the shock of the circumnstances, he made
further disclosures wherein he naned Capt. Rathaur and

Capt. A K. Rana, the respondents in these appeals and he

di scl osed that he was receiving threats that if he disclosed
anything his wife would be killed. Accordingly, in 1978 Capt.
Rat haur and Capt. A K. Rana were interrogated. As a result,
42 Arny personnel were arrested. The 42 Arny personne

i ncluded 19 officers, 4 junior comm ssioned officers (JCQOs)
and 19 G her Ranks (ORs.)

Qut of the 19 officers, 3 officers were tried by Genera

Court Martial, two were convicted, nanely, Capt. Ranbir_ Singh
Rat haur and Capt. A. K Rana and one was acquitted. Capt:
Ranbir Singh Rathaur and Capt. A K Rana were sentenced to

Rl for 14 years each and were cashiered. Against 13 officers,
disciplinary actions were initiated. However, a decision was
taken not to try them and administrative order under Section
18 of Arnmy Act, 1950 (in short the "Act’) was passed

term nating their services.

Present appeals relate to the 2 officers punished by

General Court Martial and the de-linked appeals relate to 7

of ficers out of 13 officers whose services were term nated
under Section 18 of the Act. The remaining 3 officers were not
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found bl ameworthy and no action was taken agai nst them and
they continued in the Arny. Qut of 4 JCOs services of (3

JCCs) were term nated adm nistratively and against 1 officer
no action was taken. Qut of 19 others, 6 were tried by Cenera
Court Martial and were convicted and sentenced for various
descriptions of inprisonnment. Services of 9 others were

term nated by adm nistrative order and the rest 4 were let off
and no action was taken agai nst them

At this juncture it would be appropriate to take note of
previous litigations.

On 22.10.1980 Crimnal Wit Petition No. 90 of 1980 was

filed by Ex Captain Rana. On 4.6.1981 Criminal Wit Petition
No. 90 of 1981 cane to be dism ssed by the Division Bench of
Del hi Hi gh Court. It was observed that a nunber of points
were raised on points of law and jurisdiction. It did not want
these matters to be | eft undeci ded, therefore, arguments were
heard on these points and were dealt wth.

On 19.2.1982, SLP (Crl.) No.2320 of 1981 filed by Capt.
A. K. Rana against the order dated 4.6.1981 cane to be
di smi ssed.

On 17.10.1995 CW No. 4082 of 1995 was filed by Capt.

AK Rana before the Del hi H gh Court. On-21.12.2000 the

i mpugned judgnent was passed.

On 24.8.1978 Capt. Ranbir Singh Rathaur was arrested

and taken into custody on the basis of information collected by
the Mlitary Intelligence that Ranbir Singh Rathaur had been

i ndulging in acts of espionage by passing secret and classified
mlitary information to agents of a foreign country. On
28.3.1979 Snt. Swaran Rathaur, w fe of Capt. Ranbir Singh

Rat haur filed a Habeas Corpus Petition under Article 32 of the
Constitution of India, 1950 (in short the 'Constitution’) in this
Court being Crimnal Wit Petition No. 294/79, inter alia,
seeking the following reliefs:

(a) That Ranbir Singh Rathaur be forthwith
produced before this Hon' ble Court.
(b) That the Petitioner in the said wit petition, her

| awyers and medi cal advisors be permitted to
interview the said Capt. Rathaur in conditions
controlled by this Hon’ ble Court and proper

nedi cal care and facilities may be furnished to
hi m

On 12.4.1979 CGeneral Court Martial was convened

agai nst Capt. Rathaur. On 17.4.1979 two charges were franed
agai nst Capt. R S. Rathaur for offences under Section 69 of
the Act, read with Section 3(1)(c) of the Oficial Secrets Act,
1923 (in short 'Secrets Act’).

The Union of India filed a Counter Affidavit in Cl. W No.
294 of 1979, inter alia, pointing out that detenu was being
tried by a General Court Martial and that sanction to the
detention was given by the Chief of Arny Staff and the
CGovernment. On 27.4.1979 this Court vide Order dated
27.4.1979 dism ssed the Wit Petition No. 294/1979 as

i nfructuous. This Court observed that:

"I't has al so not been disputed that the
proceedi ngs of the Court Martial have started
and the detenu has been allowed to appoint a
counsel of his own choice who is at the
nonent representing the detenu. In these
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ci rcunst ances, therefore, the Habeas Corpus
Petition had become infructuous and does not
nmerit any interference by this Court."

As regards the allegations of torture it was recorded that
the Additional Solicitor General produced before the Court a
record of the doctor who had exami ned the detenu thoroughly
and found that the conplaints nade by himwere w thout

subst ance.

However, the petitioner was given liberty to make an
application before the Mlitary authorities for exam nation by
the Principal of the Mdical College, Jammu. Such

exam nation by a civil doctor was not to be taken as casting
any reflection or aspersion on the inpartiality or inconpetence
of the doctor of the Mlitary Departnent. Wth these
observations the petition was dism ssed.

On 2.8.1979 Rat haur was convicted and sentenced to 14

years rigorous inprisonnment. In 1981 Rathaur filed a Crinmina
Wit Petition being Crl.WP. No. 9 of 1981 in the Del hi High
Court chall enging the Court Martial proceedings. On
23.3.1982 the High Court vide its order dated 23.3.1982

di sm ssed the petition of Rathaur relying upon its earlier
decision in Crimnal Wit No. 90 of 1980 dated 4.6.1981. In
1985 SLP (Crl.) 3573/85 against the Order dated 23.3.1982 of
the High Court in C&l.WP. No. 9 of 1981 was filed by RS

Rat haur. In 1985 Rathaur filed a Wit Petition in this Court
being Crimnal Wit Petition No.1577 of 1985 again

chall enging the legality of the court martial proceedings, the

sentence passed and the confirmation thereof. It was all eged
that the court martial proceedi ngs and sentence passed were
arbitrary, illegal and that the procedure followed was in

violation of the Act and the rules nmade thereunder
Prayer (B) of the Wit Petition reads as under

"Issue a wit order or directions in the
nature of certiorari calling for the entire
proceedi ngs of the General Court Martial and
guash the conviction and sentence of the
Petitioner and the order of COAS confirmng
the said conviction and sentence."

On 10.2.1986 the Special |eave Petition preferred by

Capt. Rathaur to this Court being SLP (Crl.) No.3573 of 1985
agai nst the Order dated 23.3.1982 of the High Court in
Crl.WP.No. 9 of 1981 was dismissed. On 28.4.1986 this Court
dism ssed the Criminal Wit Petition No. 1577 of 1985. This
Court observed that the case was not a fit case for calling for
the records or for re-opening the matter and hearing it. On
the prayer of the Counsel for Rathaur, this Court directed that
the records be preserved for one nore year

On 23.1.1987 the Review Petition filed by Rathaur in

respect of the order of this Court dated 10.2.1986 in SLP (Crl.)
No. 3573 of 1986 and the order dated 28.4.1986 in Crinina

Wit Petition No.1577 of 1985 (Review Petition Nos. 493 of

1986 and 463 of 1986 respectively) were di sm ssed.

The order reads as under

"W have gone through the Review
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Petitions and connected papers. W find no
merit in the Review Petitions which are
accordingly disnissed."

In May 1989 Rat haur was rel eased fromcustody. In 1995

Rat haur agai n chall enged the validity of the Court Martia
proceedi ngs whi ch had been concl usively decided by this

Court, by filing a fresh Wit Petition being CAWP No. 3063 of
1995. Rathaur, inter alia, prayed for quashing of the sane
General Court Martial proceedings. Prayer (1) of Wit Petition
is extracted bel ow

"(1) To issue a Wit of Mandanus and

any other appropriate Wit, Oder or direction
inter alia conmandi ng the Respondent Nos. 1

and 2 in accordance with Section 165 of the
Arnmy Act, 1950 to annul the proceedings of

the General Court Martial affecting the
petitioner as they are nual afide, irrational
unjust and illegal and there has been a failure
of justice."

On 17.10.1996 the present appellants filed an affidavit

taking the prelimnary objection relating to the maintainability
of the Wit Petition in view of the fact that the earlier Wit
Petition of Rathaur had al ready been disnissed by the High

Court on 23.3.1982 and the Special Leave Petition as well as
Revi ew Petitions preferred against the sane were al so

di sm ssed by this Court.

It is also pertinent to note that this Court vide order
dated 28.4.1986 had disnmissed Criminal Wit petition No.1577
of 1985 chal | engi ng the very same General Court Martia

Pr oceedi ngs.

The appel |l ant al so submitted that they would file a
detailed counter affidavit on nerits after the issue of
mai ntai nability is decided.

On 14.8.1998 the Hon' ble H gh Court after hearing the
matter at |ength was pleased to reserve the judgnent.

On 22.3.1985 all the wit petitions challenging orders
under Section 18 of the Act were disni ssed.

In 1985, one of the wit petitioners Sri N.D. Sharma fil ed
LPA being LPA No. 116 of 1985 agai nst the order of dism ssal
On 19.8.1986 the said LPA cane to be disposed of by
guashi ng the 5% cut, however, orders of term nation of
services were naintained.

In 1986 Sri N.D. Sharma preferred SLP(C) No. 13195 of

1986 agai nst the order dated 19.8.1986. On 27.2.1987 SLP(C

No. 13195 of 1986 was dismissed. In 1992 Sri N. D. Sharnma

filed a fresh Wit Petition being Cvil Wit Petition No. 3107 of
1992 before Del hi H gh Court. On 7.9.1992 Wit Petition No.

3107 of 1992 was dism ssed on the ground of delay. In 1995

wit petition No. 4585 of 1995 was di sm ssed.

Simlar petition has been dism ssed by the Division

Bench in the case of Subhash Juneja v. Union of India (CW

271/ 95) as the said petitioner tried to re-open the decision
which had attained finality. In 1997, Review Petition was filed
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agai nst the order of dismssal being RP No. 5897 of 1997. On
7.11.1997 RP No. 5897 was dismi ssed.

In 1987-1994 the balance 7 officers filed LPAs.

It was contended by the present appellants that these

LPAs were covered by the order in the case of Sri N D. Sharnma.
The matter came to be referred to a Full Bench of the High
Court to ascertain:

"Whet her the order of term nation passed by
and in the name of the President u/s 18 r/w
Art. 310 invoking the doctrine of pleasure of
the President can be chall enged on the ground
that it is canouflage and as such viol ative of
principles of natural justice and the
fundanmental right guaranteed under Article
147"

On 8.7.1994 the Full Court rendered.its judgnment in Ex.
Maj . N R Ajwani & Ors. v. Union of India 55 (1994) SLT 217. It
was hel d that:

(a) The concept ‘of canpbuflage is a facet of judicia
review and the Court would lift the veil in al

cases where it appears that the power is used

for collateral purposes under the cloak or garb

of innocuous form of ‘an order and detern ne

the true character of the order under

chal | enge.

(b) Therefore, an order under Section 18 of the
Army Act read with Article 310 of the

Constitution invoking the doctrine of pleasure

of President is subject to judicial reivewto
ascertain whether the same is exercised

lawfully and not vitiated for mala fide or based

on extraneous grounds and that order can be
chal |l enged on the ground that it is a

canouf | age. "

In 1994 the Union of India preferred Special Leave

Petition (Civil) Nos.18732-36 agai nst the order of the Ful
Bench of the High Court. On 17.11.1994 Speci al Leave

Petition (Cvil) Nos.18732-36 was granted. Al though the

j udgrment of the Full Bench was not disturbed it was held that
it is for the person who chall enges the order passed u/s 18 on
the ground of malafide to nake out a prima facie case. It is
only if he discharges the said burden, that the Governnent is
call ed upon to show that the said order is not passed.in its
mal af i de exerci se of powers.

On 2.5.1995 the High Court vide its order dated 2.5.1995
held that the issue of maintainability would be decided in the
first instance. The H gh Court in this regard observed:

"We are of the viewthat first we shoul d decide
the batch whether fresh wit petitions are

nmai nt ai nabl e, then the question of going into
the privilege clainmed by the respondents will
have to be decided."
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On 8.3.1996 Division Bench of Del hi Hi gh Court

di smissed simlar petition. It was contended by the wit
petitioner that the judgnment of the Full Bench has given fresh
cause of action to themto challenge the order of termnation of
service dated 3.3.1980 even if their chall enge has been

adj udi cated upon till the Supreme Court. Earlier decisions

were not based on lack of jurisdiction but it was not found to

be a fit case of interference. It was held that the petitions are
barred by the principles of res judicata and are accordingly

di smissed. This order has been affirmed by this Court.

On 6.1.1997 the present appellants filed the affidavit

bringing on record this order’s dated 17.11.1994. It was

submitted that it would be just and proper to decide the prim
facie case, if any, in favour of the appellant/petitioners. It is
only then the burden woul d shift to the respondent to show

that the order had not been passed in mal afi de exercise of

power .

On 14.8.1998 the relevant Oiginal records pertaining to

the case were shown to the Court. The order does not indicate
that the records were insufficient or nore papers were
required to be produced. It is pertinent to note that all the
LPAs and two abovesaid wit petitions were being taken up
together for hearing by the Hi gh Court.

On 21.12.2000 the LPAs Nos. 4/87, 43/87, 139/87,
148/ 87, 21/88, 77/93 and 86/1994 were allowed. It was,
inter alia, observed by the H gh Court as follows:

(1) The case of the appellants and the case of the
wit petitioners are interconnected and
intertwined and they can be | ooked as a whol e.

(2) I nstead of producing all the relevant records,
the respondent had produced only three fl aps.
(3) Perusal of the Counter Affidavit in all cases

gives the inpression that the respondent had
wi thhel d material facts.

(4) Respondents have not placed any materia
justifying the action.

(5) Respondent think they are | aw unto

thensel ves.

(6) Respondents have chosen not to produce the
entire record.

(7) W may not have interfered in view.of finality

reached on an adjudication by this court

provi ded the records were produced.

(8) On the consideration of all the facts and
circunstances we are of the view that there is

no ot her concl usi on possi bl e except to say that
the orders are nmerely canoufl age and have

been passed for extraneous reasons under the

i nnocuous form of orders of term nation

(9) The appellants in the LPA are entitled to al
consequential benefits. O ders passed agai nst
the appellants in LPA are void.

On 3.1.2001 the counsel for the present appellant
recei ved back the files submitted to the H gh Court.

In these appeals, it has been urged as follows: -
(1) By application of the principles of res judicata,

the wit petitions were not maintainable.
(2) The order dated 17.11.1994 of this Court has
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been overl ooked.

(3) Onus of proof wongly shifted to the present
appel | ant .

(4) The earlier adjudications have not been taken

i nto account.

(5) Delay in filing the wit petitions has not been
consi der ed.

(6) Records were produced before the Hi gh Court;

contrary to what has been recorded.

It was pointed out that the Hi gh Court |ost sight of the
factual background and on nere surm ses and conjectures

allowed the wit petitions; overlooking the fact that on sane
grounds the wit petitions had been earlier filed, were

di smissed and even the wit petitions and the SLPs. filed in
this Court were disnissed. On clearly erroneous premni ses that
there was no material to justify the action, the H gh Court
cane to the conclusion as noted above. It is submtted that
the Hi gh Court proceeded on the basis as if no material were
produced before it and this i's contrary to the actual position
In fact volunmes of docurments were filed which the H gh Court
unfortunately did not take note of. This presunably happened
because the judgment was reserved in 1998 and the inpugned
judgrment was delivered in Decenber, 2000.  The judgment is

full of erroneous conclusions factually, which shows conplete
non-application of m/nd. An observation has been nade by

the High Court that though finality in lawis desirable justice
is of forenost inportance. It has not been even indicated as to
i n what manner the earlier proceeding suffered fromlegality.
The legality of the Court Marshal proceedi ngs which was
assail ed were chall enged earlier and were rejected right up to
this Court. To substantiate the plea that original docunents
were shown and the original files were filed reference has been
made to the receipt. Reference has al so been nmade to the order
dated 14th August, 1998, which reads as foll ows:

"Synopsi s have been placed on record.

M. Tikky states that by 17.8.1998, photocopy

of the relevant record will be nmade available to
Court. Oiginals have been shown to us.

Judgnent reserved."

It was pointed out that the only basis for filing the fresh

wit applications as is evident fromthe avernents made in the
wit petitions is that some press reports had stated about
irregularities in holding people guilty of espionage and the
orders passed in the cases which formed the subject matter of
chall enge in the LPAs. The subject matter of the wit petitions
whi ch were under consideration in the LPAs were entirely

di fferent and had no connection with the legality of the Court
Mar shal proceedi ngs.

In response, |earned counsel for the respondent

submitted that there was a great anmount of nanipul ati on and
obj ectionabl e activities which subsequently cane to |ight and
on that basis the wit petitions were filed before the H gh
Court and have been rightly allowed. In spite of opportunity
as noted by the Hi gh Court, relevant docunents were not
produced. The stand that docunents were filed before the

H gh Court is refuted

On a bare reading of the H gh Court’s order and the
avernents in the wit petitions, one thing is crystal clear that
there was no definite allegation agai nst any person who was
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responsi ble for the so called manipulation. It is also not clear
as to who were the parties in the wit petitions filed. 1In the
grounds indicated in the wit petitions it was stated that there
is no bar or inpedinment on the H gh Court review ng the
petitioner’s case as al so connected cases to enquire into the
validity of the acts done against the wit petitioner. Therefore,
it was an accepted position that the wit petitioners wanted
review of the Hi gh Court’s order, which is clearly

i mpermi ssible. No ground for seeking such review apparently

was made out. In any event we feel that the Hi gh Court’s
approach is clearly erroneous. The present appellants in the
counter affidavit filed had raised a prelimnary objection as
regards the maintainability of the wit petitions and had
requested the High Court to grant further opportunity if the
necessity so arises to file a detailed counter affidavit after the
prelimnary objections were decided. The High Court in fact in
one of the orders clearly indicated that the prelimnary

obj ections were to be decided first. But strangely it did not do
so. It reserved the judgnment and delivered the final judgnent
after about three years. There is also dispute as to whet her

the rel evant docunments were produced. What baffles us is

that the H gh Court records wi'th original documents were

shown to it and the Bench wanted the copies to be filed. In the

i mpugned judgnent the Hi gh Court proceeded on the basis as

if only a few pages of ‘the files were shown. |[If that was really
the case, there was no necessity for the Hi gh Court to direct
the present appellants to file copies. If after perusal of the

docunents the High Court felt that these were not sufficient
the same woul d have been stated. But that does not appear to
have been done. The H gh Court al so had not di scussed as to
how the matters which stood concluded could be reopened in

the manner done. No sufficient grounds have been even

i ndicated as to why the Hi gh Court felt it necessary to do so.
To say that though finality had been achieved justice stood at
a higher pedestal is not an answer to the basic question as to
whet her the Hi gh Court was conpetent to re-open the whol e

i ssue whi ch had becone concluded. | The persons whom't he

Hi gh Court felt were responsible for alleged nmanipul ation or
persons behind false inplication were not inpl eaded as

parties. Newspaper reports are not to be considered as
evidence. The authenticity of the newspaper reports was not
established by the wit-petitioners. Even otherw se, this could
not have been done in a wit petition, as disputed questions of
fact were apparently involved. The matters which the High
Court found to have been established were really not so. The
concl usi ons were based on untested naterials, and the wit-
petitioners had not established them by evidence. ~ Since the

H gh Court has not dealt with the matter in the proper
perspective we feel it would be proper for the H gh Court to re-
hear the matter. The High Court shall first decide the
prelimnary objections raised by the present appel llants about
the non-maintainability of the wit petitions. Normally such a
course is not to be adopted. But in view of the peculiar facts
i nvol ved, it would be the appropriate course to be adopted in
the present case. Therefore, we remt the matter to the High
Court for fresh hearing. W nmke it clear that whatever we
have observed should not be treated to be the conclusive
findings on the subject natter of controversy. The appeals are
al l owed wi thout any order as to costs. Since the matter is
pendi ng since |long, we request the Hi gh Court to dispose of

the matter as early as practicable, preferably within four
nonths fromthe date of receipt of the judgment. No costs.




