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ACT:

Constitution of India, Art. 16-Cvil Service--Centra
Secretariat Service (Reorganisatioin and Rei nf or cenent)
Schene-Honme M nistry circul ar dated 22nd June, 1949-Wet her
subsequent direct. recruits can supersede ‘those who are
absorbed in service earlier-Delay and | aches.

HEADNOTE:

Petitioners are Assistants in Gade IV Cass 11 of the
Central Secretariat Service. Petitioners were appointed as
Assistants during the period 1944-54. ~The respondent | Union
of India appointed a | arge nunber of persons as Assistants
by direct recruitment and nany of ‘those appointed after the
petitioners have been confirned in the grade and have ' since
been pronoted to the next higher grade of Section Oficer
In 1948, the Governnent framed a Schene known-as the Centra
Secretariat Service (Reorganisation & Reinforcenent) Schene.
Thereafter instructions for the initial constitution of ~the
Assistants G ade were issued in March, 1949. Thereafter
the Mnistry of Home Affairs issued Ofice Menorandum dated
June 22, 1949. dealing with the question of seniority.  Para
2 of the office nenorandumprovided that the rule of
seniority on the basis of length of service should be taken
as a model in framng the rules of seniority for| other . Ser-
Vi ces. The main question to be determined in the present
petition is whether the office nmenorandum of June, 1949 is
applicable in determining seniority of the petitioners.

HELD . O fice Menorandum of June 22, 1949 is no bar lo the
CGovernment naking separate provision for the node of
constitution and future maintenance of the service of

Assi st ant s. The classification made in the instructions
cannot be characterised as unreasonable. There is no
di scri mnation anongst equals nor any arbitrary exercise of
powers by the Governnent. In the absence of any statutory

rules prior to the Central Secretariat Service Rules 1962 it
was open to CGovernnment in exercise of its executive power to
i ssue adm ni strative i nstructions with regard to
constitution and reorganisation of the Service as long as
there is no violation of Arts. 14 and 16 of t he
Constitution. The instructions of the Government issued
from tine to tine do not violate any fundamental rights of
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the petitioners. In the present petition, the Gvil List of
1962 has not been challenged as invalid. Only office
Menorandum of 1971 is challenged. The said Menorandum of
1971 is based on the civil list of 1962. The wvalidity of
which is not specifically challenged in the petition. There
isnoinfirmty in the Menorandum of 1971 sinply because it
is not in conformty with the Menorandum of 22-6-1949.
[ 207H;, 208B- E]

HELD FURTHER : Once the tenporary Assistants have been
absorbed in the Service after they are found to be eligible
in accordance wth the instructions their claim for
seniority cannot be superseded by the direct recruitment if
appoi nted after the former’s absorption in the service. It
appears that the quota of direct recruitnent was not
enforced and perhaps for good reasons. Admnistrative in-
structions if not carriedinto effect for obvious and good
reasons cannot confer ~a right wupon entrants on |ater
recruitment to supersede the clainms of others already
absorbed /in the service in accordance with the appropriate
and valid “instructions. Nothing has been brought to our
notice which could justify such a wholesale or en bloc
discrimnation in favour of those who suddenly enter the
sane grade of service by direct recruitnment. It could if
permtted be violative of  Art. 16 of the Constitution. The
direct recruits who are appointed after the absorption of
the Assistants in confornmity with the instructions on the
initial constitution or in t he regul ar tenmporary
establ i shnent shall rank junior to the latter. [209B; O]
HELD FURTHER : In view of the entire circunmstances of the
case and the hopes held out by the Governnent fromtine to
time we are not prepared to dismiss the petition on account
of delay and | aches. [210B]
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JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 163 of 1972.
Petition under Art. 32 of the Constitution of India.

S. S. Javali and B. P. Singh, for the petitioners.

M N. Phadke and R. N. Sachthey, for respondent No. 1.

P. P. Rao and A. K Ganguli, for respondent No. 2 & the
i nterveners.

T. V. S. Narasi nmhachari, for respondent Nos. 27-32.

The Judgnent of the Court was delivered by

Coswami, J.-The petitioners are Assistants in Gade |V
(Cdass |1l Non-gazetted) of the Central Secretariat Service
(briefly the Service) and have been working in the various
M nistries of the Government of India. They were appointed
as Assistants during the period between 1944 and /1954.
Their next promotional post is now that of Section- Oficer
(Cass 11, Gazetted). They have raised in this Wit
Petition the question of their seniority and chall enged the
validity of the Ofice Menorandum of 7th Septenber, 1971
i ssued by the first Respondent fixing zones for pronmpotion to
the grade of Section Oficer on the basis or ranks assigned
inthe Gvil List of 1962 for the grade of Assistant on the
ground of being in contravention of the O fice Menorandum of
June 22, 1949, of the Mnistry of Home Affairs. They also
challenge the validity of rule 18(1) of the Central Secre-
tariat Service Rules, 1962 (briefly the Rules) in so far as
it is construed to protect the seniority determ ned prior to
the commencenent of the said Rule in violation of the Ofice
Menor andum of June 22, 1949. The petitioners allege that
the CGovernment have not foll owed any consistent principle or
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rule in regulating the seniority of the Assistants. It is
said the first Respondent prepared |lists of officers in the
Assi stant’s Grade by di fferent conbi nati on of
classifications, such as initial constitution, regul ar

temporary establishments, non-test category, first test
category, second test category, hard cases category, dis-
pl aced per sons, direct recruits, etc. and ef fected
pronmotions in utter disregard of the dates of confirnmation.
The first Respondent appointed a | arge nunber of persons as
Assi stants by direct recruitnment and nany of those appointed
after the petitioners have been confirmed in the grade and
have since been prompted to the next higher grade of Section
Oficer. According to the petitioners glaring instance of
arbitrary action is the assignnent of en bloc seniority to
persons appointed by direct recruitnent in 1956 exceeding
800 i n nunber who have been assigned seniority over all the
petitioners appointed as Assistants long prior thereto.
Such instances were there also in 1958 and 1959.

In retrospect, onJuly 19, 1948, the Governnent franed a
schene ~known as the Central Secretariat Service ( Re-
or gani sation and Rei nforcenment) Scheme (briefly the Schene).
It constituted four grades in the Service, namely, Under

Secretary (Grade 1), Superintendent (Grade I1). Assi st ant
Superintendent (G ade 111) and Assistant (G ade 1V). The
Schene was, however, not inplenmented until Novenber 1951

Under para 15 of the Schenme, the authorised permanent
strength of the Service will be fixed by the Mnistry of
Home Affairs with ‘the concurrence  of the Mnistry of
Fi nance. It was recog-
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nised therein that "it is essential fromthe point of view
ali ke of econony and efficiency that as large a proportion
as possi bl e nenbers of the Service should be recruited on a

per manent basi s. A flexible system of fixation of
Aut hori sed Per manent Strength will therefore be
followed .... should be revised once in every three  years".

It is also nentioned in the sane paragraph that "if as a
result of any such triennial refixation, the Authorised
Permanent Strength is reduced, effect should given to such
reducti on by equival ent reduction in the follow ng triennium
of the rate of direct recruitnent to the Service and

Promotions fromgrade to grade.” It isalso particularly
nmentioned in the said paragraph that "the rights of _nmenbers
appointed to the Service on a permanent basis will~ not  be

prejudi ced by any revision of pernmanent strength, effected
subsequent to such appoi ntent".
Under Paragraph 19 of the Schenme, after the ~Authorised
Permanent Strength of the Service is determined, the initia
constitution of the Service will be undertaken, and, ~inter
alia, appointnents to Gade IVwll be conpleted wthin
thirty nonths. Under para 25 of the Scheme, the  -node of
constitution of Gade IV is as follows: -
"Assi stants who have al ready been appoi nted on
a permanent basis and are not appointed to a
hi gher grade in the Service as reorganised

will be appointed permanently to Gade IV
first. The renmai ni ng vacancies in Gade |V
will be filled by persons who are ’'qualified

in terms of the Mnistry of Home Affairs
O fice Menorandum No. 23/20/48-NGS, dated the
25th May, 1948. As contenplated in that Meno-
randum two tests will be held by the Federa
Publ i c Service Conmission in whi ch t he
temporary ’'qualifiables’ as defined therein
will be enabled to qualify for pernmanent
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absorption in Gade IV. 1In the first of two
tests only qualifiable tenporary Assistants
will be allowed to appear. It would then be

considered with reference to the number of
vacancies to be filled as well as the nunber
of qualifiable candidates remaining whether
and if so to what extent, the
nd test
shoul d be thrown open partially to the
out si ders al so".
Paragraph 26 in Part V of the Schene dealing wth future
mai nt enance of the Service, provides, inter alia, for the
recruitnment as follows :-

Per manent vacanci es in t he Aut hori sed
Per manent - Strength of this Gade wll be
filled in tw  ways. One out of every 4
vacancies ~wll be filled, Mnistry-w se, by
promotion fromthe Mnisterial G ades below
the rank of Assistant. The renmi ning 3
vacancies wll~ be pooled for the Centra

Secretariat ~as a whole and filled from anong
the successful candidates at the conpetitive
M ni sterial Services Exam nation held by the
Federal Public Service Comm ssion, The, quali -
fications for adm ssion to- this exam nation
will continue to be graduates in the age-
groups 20-22 with rel axation of age limt for
the Schedul ed Castes".
204

Wth regard to promotion it is stated in the said paragraph

as follows :-
,, Assi stants who have conpleted 5 years’ but
not nmore than 10 years’ service in their grade
will be eligible for pronotion by selection
based strictly on the result of a Ilimted
conpetitive test hel danmbng Assistants of that
Service group to( the rank of Assi st ant
Superi ntendent, provided that no “Assistant
will be allowed nore than three -consecutive
chances to conpete in_ this test. Those
Assi stants who are not so pronoted will also
be eligible in due course for pronotion based
on seniority, subject to the rejection of
the unfit, to vacancies in the Grade of

Seco

Assi stant Superintendent whi ch woul'd be reserved

for being filled by such pronotion".

Under para 31 of the Schene, |eave, pension ~and other
conditions of service will be as applicable at | present to
all officers of Central Services, Class | or Il, as the case
may be.

After the publication of the Scheme, the Mnistry -of Home
Affairs on COctober 25, 1948, <circulated an explanatory
menor andum expl ai ni ng the nature and purpose of the Service.
The Central Secretariat is pithily described therein as "the
wor kshop of policy" which hel ps the Governnment to nmake and
revise policies and to create, maintain and direct the
organs which execute the policies. The Assistants, we are
concerned with, are the fifth layer at the |owest rung of
the Secretariat Department and are engaged on case work as
di stingui shed fromclerks and typists enployed on routine
work in a separate | ower service

It was pointed out that there was a phenonenal expansion in
the Service as would be reflected from the figures, for
exanpl e, of Assistants in 1939 at 493 which rose upto 2306
in 1948. This is said to have affected the quality of the
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Service which includes a | arge nunber of staff enployed on a
temporary basis. In 1948 itself the entire nunber of 2306

Assi stants, except 95, were tenporary enpl oyees. It was
further nment i oned in t he expl anat ory not e t hat
"reinforcement is not required at the |owest level, viz.,
the Assistants, G ade. Here what is necessary is the

weedi ng out of the poor quality naterial and the inprovenent
of efficiency of the rest through a pernanent tenure and
better training and gui dance?.
Then in sequence cane the instructions for the initia
constitution of the Assistants’ Grade of the Service on
March 1, 1949. These instructions governed the manner in
which the sanctioned permanent strength of the grade of
Assistants would be filled by existing permanent Assistants
and fromvarious categories of existing tenporary enployees.
The schenme of the Instructions contains these broad features
(1) Al ~existing permanent Assistants who
are not  appointed to higher grades in the

Service wll form part of the per manent
strength of the Service.
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(2) The remai ni ng nunber of per manent
vacancies in'the Gade will be divided anong

three categories, namely, (i) The Non Test

Category, (ii) The First Test Category and

(iii) The Second Test Category.
A particul ar specified nunber of vacancies will be allotted
to the Non Test Category and the remmining vacancies will be
di vided ampbng the First Test Category and the Second Test
Category in the ratio 2 : 1. There is also reservation of a
specific nunber of vacancies for allotment to. D splaced
Covernment servants. There are five categories of enployees
which are included in the Non Test Category and for them
there will be two separate lists, nanmely, (a) for D splaced
Government servants and (b) for others. Both the lists wll
be drawn up ranking the enployeesin order of seniority
according to their length of service. The enployees who are

included in these Ilists will be eligible for pernmnent
appoi ntnents in accordance with their position in the lists
upto the respective quotas prescribed for them It wll,

therefore, appear that although there may be a | arge nunber
of enpl oyees included in the lists of Non Test Category, al
may not be absorbed in the pernmanent vacancies but only
these in order of seniority in the lists upto the sanctioned
strength of the vacancies in the Non Test Category.

, Next comes those Assistants who are eligible to be
considered for permanent appointnent to the vacanci es
reserved for the First Test Category by qualifying at. the
first test to be held by the Federal Public Service

Conmi ssi on. Here again on the results of the first test
candidates in order of nmerit upto the nunber of <vacancies
allotted to this category will be confirnmed in the  Qgrade.

That is to say, although there may be a Ilarge number of
tenmporary Assistants who may have qualified at the first
test, only the candidates in order- of nerit wupto their
gquota in this category will be confirned. Simlarly there
will also be a Second Test Category which wll include
candi dates who have qualified in the test but only these
candidates in the order of nmerit wupto the nunber of
vacancies allotted to this Category will be confirned. The
inter se seniority of the confirnmed enployees in the Non
Test Category, The First Test Category and The Second Test
Category wilt be according to their Iength of service.
Paragraph 8 of the instructions which deals with seniority
of
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Assistants in Grade IV as newy constituted, which is even

quoted in the Ofice Menorandum of June 22, 1949, provides
in substances,follows :-

Al'l  existing pernmanent Assistants who were

confirmed in their posts prior to Cctober 22,

1948, will be arranged in the first instance
M nistry-wise in accordance with the rules in
force then. They will be senior to all others

confirmed thereafter in vacancies arising upto
October 22, 1950. Those who are confirned
after 1943 in vacancies arising upto October

22, 1950, will be arranged in a single list
for all Mnistries and their seniority inter
se will be determ ned on

206

the basis of their length of conti nuous
service tenporary or permanent in the grade of
Assistant or in an equival ent grade.
After the sanctioned strength of the pernanent establishnment
has been filled up as set out earlier, the remining persons
in the Non Test, First Test and Second Test Categories,
because of lack of sanctioned strength in the various

categories, could not be absorbed wll form a regular
temporary establishment (R T.E.). There will be a single
seniority list for such RT.E and 'seniority wll be

determ ned on the basis of the | ength of continuous service.
The sanctioned strength of the service upto OCctober 22,
1950, will be filled as above. Thereafter a proportion of
future permanent vacancies will be, filled by  appointnents,
based upon seniority fromthe list of nmenbers of the RT.E
The next stage is reached  when instructions. for the
constitution and nmaintenance of the  regular tenmporary
establishment of Assistants were issued on August 26, 1952.
The RT.E. as initially constituted is as follows : -

Alist (List A) arranged in order of seniority as Assistants
shall be prepared of all existing Assistants that is those
hol ding Posts of Assistant as on July 1, 1952 /‘and not
confirmed in Grade IV and of others specifically ‘nentioned
in sub-para (2) (i) of para 3 of the instructions. These
left over fromthe two Non Test |ists nmentioned earlier are
entered in one list (List B) in accordance Wth seniority
with some wei ghtage for D splaced Governnent servants. The
lists of persons who have qualified in the First and the
Second Test Categories but not confirnmed in the service are
referred to as Lists C and D respectively.- For~ the first
time a rotation systemis introduced as per sub-para (5) of
these instructions in so far as appointments.to the R T.E
shall now be nade one fromeach list in serial (order  from
the top of each list until 1200 persons are chosen. There
is, however, an overall reservation of 121/2%for Schedul ed
Castes and 5% for Schedule Tribes. Persons who are- neither
per manent rmenbers of Grade TV nor nenbers of the RT.E  of
Assistants are referred to as "Ex-cadre" Assistants. Under
para 4 of these instructions the list of RT E. prepared in
accordance with para 3(5) shall be the G adation List of the
RT.E at its initial constitution. Para 6 provides that
t he persons appointed to the RT.E at its initia
constitution shall be senior to these appointed |ater. The
latter shall rank inter se in the order of their appointnment
to the RT.E. in accordance wth para 5(4) of the
instructions. Para 9 provides that all permanent vacancies
in Gade IV not filled by direct recruitnment on the results
of conpetitive exanmination held by the Union Public Service
Conmi ssion shall be filled fromthe R T.E. in the order of
the Gradation List subject to certain proviso, the first one
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being that not |ess than one-fourth of the vacancies shal
be reserved for permanent C erks.

Then in the wake of these instructions came the Mnistry of
Home Affairs’ O fice Menorandum of June 22, 1949, dealing
with the subject of "seniority of the displaced Governnent
servants who have been absorbed tenporarily in service under

the Central Governnent". Paragraph 2 of the said Ofice
Menor andum may be set out
207

The question of seniority of Assistants in the
Secretari at was recently exam ned very
careful ly in consultation wth al | the
Mnistries and the Federal Public Service
Commi ssion ~ and the decisions reached are
incorporated in para 2 of the Instructions far
the initial constitution of the grade of
Assi st ant s
This paragraph 8 which is nmentioned is the, one which is
quoted earlier fromthe Instructions of March 1, 1949, which
was expressly intended for the initial constitution of the
Assistant’s Grade of the Central Secretariat Services. The
principle which was adunbrated in the Ofice Menorandum of
June 22, 1949, is the sanme as has been earlier nmentioned in
par agraph 8 of the I'nstructions of March 1949.
In paragraph 11 /of the counter-affidavit of the Deputy
Secretary to the /Government of |India,  Departnent of
Per sonnel, Cabinet' Secretariat, it is stated as follows :-
"I say that the statenent;that  persons who
were appointed |long after the petitioners’
appoi ntnent as Assistants have been further
pronot ed in supersession of the clains of the
petitioners is a statenent made shorn of its
context. That criticismwould have been valid
if with regard to  the “Assistants ' of the
Central Secretariat Service t he Ofice
Menor andum of 1949 was appl i cabl e under which
length of service/was the criterion’ in the
matter of determning seniority. " wi'th refer-
ence to Annexure 'B to the wit petition | am
advised to submit that if the 1949 or 1959
Ofice Menorandum were  applicable to the
petitioners’ case, then Annexure
ould be
valid and this respondent would have no reply
thereto but, unfortunately, for t he
petitioner, they being governed by different
principles as regards seniority and art any
rate they being not governed by 1948 or . 1959
Ofice Menorandum it is only . a futile
exercise to find out what would have been
their seniority in the Gvil List of 1962 and
1949 O fice Menorandum applied to thent
It may be noted that Annexure "B to the Petition is a
statenment showi ng the order of seniority had it been based
on length of service as Assistant.
The principal question that arises for consideration in this
case is whether the Ofice Menorandum of June 22, 1949, is
applicable in determning seniority of the petitioners.
Para 2 of the Ofice Menorandum as quoted above clearly
shows that paragraph 8 which contains the rule of seniority
being length of continuous service was in terns applicable
to the initial constitution of the grade of Assistants. The
said rule of seniority should be taken as "the nedal in
framing the rules of seniority for other services". Thi s
would go to denmonstrate that the O fice Menmorandum of June

yBy
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22, 1949, is no bar to the Government in naking separate
provi si ons for the nmde of constitution. and future
mai nt enance of the service of Assistants. There is, there-
fore, no obligation under the aforesaid Ofice Menorandum on
the part of the Government to enforce a rule of bald Iength
of conti nuous

208
service irrespective of other considerations then t he
service was sought to be reorgani sed and reinforced. As

noti ced earlier the service had to be reconstituted and the
temporary Assistants properly observed keeping in view the
guestion of quality and efficiency as well as at the same
where regard being had to acconmpdate as |arge nunber as
possi bl e for gradual absorption. 1In doing so we are unable
to hold that the Governnent has violated the provisions of
articles 14 or 16 of the Constitution. The classification
under the instructions for the constitution of regular
temporary  establishnent in the manner done cannot be
characterised  as unreasonable in view of the object for
which these had to be introduced in reconstituting the
service to ensure security of tenporary enpl oyees assistant
with efficiency in the Service. There is no discrimnation
what soever anobngst the equals as such nor any arbitrary
exercise of power by the Government. 1n absence of any
statutory rules prior to the Central Secretariat Rules 1962
it was open to the Governnent in exercise of its executive
power to issue administrative instructions with regard to
constitution and reorganisation of the Service as long as
there is no violation of article 14 or article 16 of the
Consti tution. Subj ect - to what is observed  hereafter, as
held above we do not find that the instructions of the
CGovernment nade fromtinme to tinme violated any fundanenta

rights of the petitioners. W shoul d al so observe that the
various Ofice Menorandum and instructions including the
Cvil list of 1962 have not been challenged as invalid wth
the solitary exception of the Ofice Menorandum of 1971
(Annexure 1). This Ofice Menorandum again is based on the
Cvil List of 1962 the validity of which is not specifically
challenged in this Petition. W, therefore, do not find any
infirmty in the Ofice Menorandum of 1971 (Annexure 1),
simply because it is not in conformty wth the Ofice
Menmor andum of June 22, 1949. Besides, it is stated in- the
counter-affidavit of the Deputy Secretary (page 176 of the
record) that "the Ofice Menorandum of 1971 is no | onger
operative. " W have seen that the rule of  length of
conti nuous service has been adopted in the case of different
categories reconstituted in the Service in accordance wth
the adm nistrative instructions of the Home Mnistry issued
after consultation with the Union Public Service Conmssion

The grievance that the said O fice Menorandum should have
been applied to all the tenporary enployees w thout the
requi renment of their being eligible in accordance w th ot her
instructions is wthout any foundation and cannot be uphel d.
A regul ar set of separate instructions governed the Service
the existence of which cannot be explained if the Ofice
Menor andum of June 22, 1949, al one were applicable, de hors
t hese other instructions.

It is further contended that rule 18 of the Rules is invalid
in so far as it protects the seniority of the Assistants
al ready observed violating the rule of continuous |length of
servi ce anongst the entire group as a whole. This argunent
is untenable as the rule of continuous |length of service
cannot be invoked unless the tenporary Assistants are
absorbed in the Service in accordance, with the instructions
which are valid. The entire group of tenporary Assistants
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cannot claimseniority by the rule of Iength of continuous
service wthout prior conpliance with the conditions laid
down under the instructions. Rule 1 8 is, there-

209

lore, not violative of article 14 or article 16 of,the
Constitution on the score of giving effect to the earlier or
other instructions which are not found to be otherw se
obj ecti onabl e.

That | eaves one nore question to be resolved, that is, wth
reference to the direct recruits. Once the tenporary
Assi stants have been absorbed in the service after they are
found to be eligible in accordance with the instructions
their claimfor seniority cannot be superseded by the direct
recruits if appointed after the forner’'s absorption in the
Service. This conclusion is based on the following factors

Al though the Schene was made in July 1948 it was not
enforced until Novermber 1951. Even then there was no direct
recruitnment wuntil ~1956. The reasons for delaying direct
recruitnment can be found from a perusal of paragraph 15 of
the 1948 Schene itself,that "it is essential fromthe point
of view alike of econony and efficiency that as large a
proportion is possible of the menbers of the service should
be recruited on a permanent basis. If the Authorised
permanent strength is reduced, effect should be given to
such reduction by equivalent reduction in the follow ng
trienniumof the rate of direct recruitment to the Service.
It was, therefore, not the intention of the scheme to
prejudice the seniority of the Assistants after their
absorption in the Service nor such an intention was evident
in the explanatory nenorandum annexed to the Ofice
Menor andum of October 25, 1948. 1In para 11 of the Ilatter
Menorandum it is unanbi guously stated the "reinforcenent is
not required at the lowest |level, ~namely., the Assistants’
G ade. Here what is necessary is the: weeding out of the
poor quality material and the inprovement of efficiency- of
the rest. through permanent tenure and better training d
gui dances. This is also clear fromthe instructions for the
constitution and nmaintenance of  the regular temporary
establ i shnment of Assistants dated August 26, 1968. ~Para 9
thereof provides that "all permanent vacancies in Gade IV
not filled by direct recruitment on the results of
Conpetitive Examination, held by the Union Public Service
Conmi ssion shall be filled fromthe Regul ar Tenporary Estab-
lishment in the order of Gazetted List" subject to certain
provi sions with which we are not concerned.

It appears the quota, if any, of direct recruitnment Was Dot
enforced and perhaps for good reasons as noted | above, the
policy of the Governnent being different. Adm ni strative
instructions, if not carried into effect for obvious and
good reasons, cannot confer a right upon entrants-on |ater
recruitment to enforce the same to supersede the clainms of
others already absorbed in the Service in accordance wth
the appropriate and valid instructions. Nothing was brought
to our notice which could justify such a wholesale or _en
bloc discrimnation in favour of those who suddenly enter
the same grade of service by direct recruitment. It would,
if permitted, be violative of article 16 of the Constitution
whi ch shoul d never be overl ooked in such cases.

We are, therefore, <clearly of opinion that the direct
recruits who were appointed after the absorption of the
Assistants, in conformity wth the instructions of the
initial constitution or in regular tenporary

15-1379 Sup. CI/75
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est abl i shnent shall rank junior to the latter. W,
therefore, direct that the seniority of such Assistants
shal | be adjusted and the seniority l'ist corrected
accordi ngly. This will, however, not affect the cases of

these Assistants who are already pronmoted and confirned in a
hi gher rank prior to the date of this petition

The | earned counsel for the respondent s strenuously
contended that the petition may be di sm ssed on account of
delay and laches. In viewof the entire circunstances of

the case and the hopes held out by the Governnent from tine
to tinme we are not prepared to accede to this subm ssion

The petitioners also sought to take advantage of what they
described as adm ssion in Governnment’'s affidavits filed in
connection wth certain wearlier proceedings of simlar
nature and other adm ssions .in Parlianment on behalf of the
Gover nnment . W, are, however, unable to hold that such
adm ssions, if any, which are mere expression of opinion
limted to the context and al so being rather vague hopes,
not specific assurances, are binding on the Governnent to
create an _estoppel

In the view we have takenthe case i's distinguishable from
Union of India and Os.-v. M Ravi Yarma and Os. etc. (1)
principally relied upon by the petitioners.

In the result the petition is partly allowed only to the
extent that the Assistants who have been absorbed in the
Service in conformty with the instructions will rank senior
to the direct recruits appointed after such absorption. The
seniority list shall be adjusted and corrected  accordingly.

This direction wll, however, not affect those Assistants
who have already been pronmoted-and confirmed in. a higher
r ank prior to the date of this petition. In the
circunst ances of the case we | eave the parties to bear their
own costs.

P.H P Petition allowed in part.

1. [1972] 2 S.C.R 992;
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