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1. This appeal by way of special |leave filed
under Article 136 of the Constitution of India is
agai nst the judgnent dated Ist July, 2003, of the
Al | ahabad Hi gh Court in Crimnal Appeal No. 3083 of
2001 whereby it had affirned the judgnent and order
of conviction and sentence of the appellants passed
by the Special Judge, Bullandshahar in Sessions

Trial No. 154 of 1998.

2. The appell ants Dharanveer, Sanjay, Vedi and

Vinod besides other accused persons were put on



trial for offence under Sections 148, 302/149 and
307/ 149 of the Indian Penal Code. The Trial Court
convicted all the appellants under Sections 148 and
302/ 149 of the Indian Penal Code and sentenced them
to undergo rigorous inprisonnment for one year and
life respectively. They were further convicted
under Sections 307/149 of the Indian Penal Code and
sentenced to undergo rigorous inprisonnent for 10
years. Sent ences wer e di rected to run
concurrently. On an appeal the Hgh Court

di sm ssed t he sane.

3. Prosecution commenced on the basis of report
given by PW1 Jaipal Singh on 10/10/1997 to the In-
charge out-post at Khurja junction within Khurja
Police Station. According to the prosecution on
10t" Cctober, 1997 at 4 P.M the informant PW1,
Jai pal Singh along wth his nephew Sheodan
(deceased) brother Jagdi sh(deceased) besides other
persons including Shiv Charan (PW2) had gone from
their village Rangarhi to village Auranga to
participate in a Panchayat convened to settle the

di spute between Prakash and his son. According to



the informant on way back, the two deceased and
Ravi Kiran were 30 to 35 steps ahead of them and
after they had crossed the grove of Ravi Kiran,
appellants herein arnmed with country-nmade pistols
came out of mllet field of Shreepal and started
firing on the tw deceased and Ravi Ki ran.
According to the prosecution Jagdish ran towards
Rangarhi and Sheodan towards Auranga and these
appel l ants chased Jagdish and killed him whereas
Sanj ay, Sheesh Pal and Neetu (since acquitted)
fol |l owed Sheodan and caused firearm 1injury causing

his death in the field of Bal want.

4. On the basis of the aforesaid information
Crinme No.21/118/97 under Section 147, 148, 149, 307
and 302 Indian Penal Code was registered at 8.20
P.M at Khurja Police Station. After usual
| nvestigation Police submtted charge-sheet agai nst
the appellants and ultimately they were commtted
to Court of Sessions where they were charged for
comm ssion of offence under Section 148, 302/149
and 307/149 of the Indian Penal Code. Appel | ant s

denied to have commtted the of fence and clained to



be tried. In order to bring honme the charge,

prosecution, altogether exam ned seven w tnesses,

out of which PW1 Jaipal Singh and PW2 Shivcharan
are the eye-witnesses to the occurrence. PW 3,

Dr.P.P. Singh is a Medical Oficer who had exam ned
Ravi Kiran and found | acerated wound on his person
caused by blunt object. PW4, Dr.S. K Sharma is
another Medical Oficer, who had conducted post

nortem exam nation on the dead bodies of Jagdish
and Sheodan and found ante-nortem gun shot injuries
on their person. In his opinion both the deceased
di ed of shock and haenorrhage as a result of gun
shot injuries. PW5, Ashok Kumar is a Constable who
took the dead bodies to nortuary for post nortem
exam nation. PWG6, Midan Mhan is Sub-Inspector of

Police, who after investigation submtted the
charge-sheet against the appellants. PW7, Ram
Nar esh Yadav is |Incharge Police outpost, who proved

t he check-reports.

5. Besi des oral evi dence several docunment s
including first information report and post nortem

reports were al so brought on record.



6. Relying on the evidence of Medical Oficer
and the post nortem reports, the trial court cane
to the conclusion that the twd deceased net
hom ci dal deaths. Further, relying on the evidence
of PW1 and PW2, the trial court held that the
prosecution has been able to prove its case beyond
all reasonabl e doubt and accordingly convicted and
sentenced the appellants as above. This has been

affirmed by the H gh Court in appeal.

7. Before we advert to the subm ssi ons
advanced, it is expedient to exam ne the scope of
the power under Article 136 of the Constitution,
while hearing appeal against the judgnent of
conviction and sentence. M. J.C. Qupta, |earned
Seni or Counsel appearing on behal f of t he
appel l ants submts that powers under Article 136 of
the Constitution is very wde and nothing prevents
this Court to upset the concurrent findings of
guilt. In support of the subm ssion reliance has
been placed on a decision of this Court in the case

of Ganga Kunar Srivastava vs. State of Bi har (2005)




6 SCC 211 wherein it has been held as foll ows:

“10. From the aforesaid series of
decisions of this Court on the exercise of
power of the Supreme Court under Article 136
of the Constitution followng principles

ener ge :

1) The powers of this Court under Article
136 of the Constitution are very wide but in
crim nal appeals this Court does not
interfere wth the concurrent findings of
the fact save in exceptional circunstances.

i) It is open to this Court to interfere
with the findings of fact given by the Hi gh
Court if the H gh Court has acted perversely
or otherw se inproperly.

Iii) It is open to this Court to invoke the
power under Article 136 only in very
exceptional <circunstances as and when a
question of |aw of general public inportance
arises or a decision shocks the conscience
of the Court.

iv) \Wien the evidence adduced by the
prosecution fell short of the test of
reliability and acceptability and as such it
Is highly unsafe to act upon it. And

v) The appreciation of evidence and finding
Is vitiated by any error of law of
procedure or found contrary to the
principles of natural justice, errors of
record and m sreading of the evidence, or
where the conclusions of the H gh Court
are manifestly perverse and unsupportable
from the evidence on record. (underlining
Is ours)”



8. M. Ratnakar Dass, |earned Senior Counsel,
appearing on behalf of the State, however, submts
that this Court in exercise of the powers under
Article 136 of the Constitution of I|India cannot act
as a Court of Appeal and upset the concurrent
findings of fact recorded by the Trial Court and
the Appellate Court. Reliance has been placed on a

decision of this Court in Ramanbhai Nar anbhai Pat el

and Os. vs. State of Gujarat (2000) 1 SCC 358 in
which it has been held as foll ows:
“10.In view of the aforesaid settled
| egal position, therefore, we have to see
whet her the findings of fact reached by the
Hi gh Court agreeing with the appreciation of
evidence by the Sessions Court suffer from
any patent error of law or have resulted in
m scarriage of justice which can call for
our interference in this appeal.”
9. W do not have the slightest hesitation in
accepting the broad submssion of M. Gupta that
power under Article 136 of the Constitution is very
wi de and nothing prevents this Court to reappraise
the evidence and set aside concurrent finding of
fact hol di ng t he accused guilty. However,

appreciation of evidence 1is resorted to, I n

exceptional circunstances when it cones to the



conclusion that the finding of gquilt recorded by
the H gh Court is perverse, neaning thereby the
H gh Court had recorded the finding wthout
consideration of relevant material or consideration
of irrelevant material, the consideration or non-
consi deration whereof shall have bearing on the
finding recorded. The finding <can also be
consi dered perverse, if a person duly instructed in
law will not cone to that finding. This Court may
also interfere with the finding of fact when it
finds violation of established procedure going to
the root of the case. Were the H gh Court has
anal ysed the evidence in great detail and found the
evi dence reliable t here S no scope for

interference by this Court.

10. Bearing in mnd the principles aforesaid we

proceed to exam ne the subm ssions unfol ded.

11. M. QGupta submts that there is inordinate
delay in receipt of the Special Report by the
Magi strate. He points out that the occurrence had

taken place on 10th Cctober, 1997 at 4 P.M; and



the First Informati on Report was regi stered at 8
P.M, the Special Report under Section 157 of the
Code of Crimnal Procedure was received on 17th
Cctober, 1997. This inordinate delay in receipt of
the report, according to M. Cupta, is sufficient
to reject the case of the prosecution. In support
of the subm ssion reliance has been placed on a

judgnment of this Court in the case of L/NK._Mehara]

Singh vs. State of Uttar Pradesh JT 1994 (3) SC

440 and our attention has been drawn to paragraph
12:

“12. FIR in a crimnal case and
particularly in a nurder case is a
vital and val uabl e piece of evidence
for the purpose of appreciating the
evidence led at the trial. The
object of insisting upon pronpt
| odging of the FIR is to obtain the
earliest information regarding the
circunstance in which the crine was
commtted, including the nanes of
the actual culprits and the parts
pl ayed by them the weapons, if any,
used, as also the nanes of the eye
W tnesses, if any. Delay in |odging

t he FIR of t en results i n
enbel li shnent, which is a creature
of an after thought. On account of

delay, the FIR not only gets bereft
of the advantage of spontaneity,

danger al so creeps in of t he
I ntroduction of a coloured version
or exaggerated story. Wth a view

to determne whether the FIR was



| odged at the tine it is alleged to

have been recor ded, t he courts
generally look for certain externa
checks. One of the checks is the

receipt of the copy of the FIR
called a special report in a nurder
case, by the local Magistrate. | f
this report is received by the
Magi strate late it can give rise to
an inference that the FIR was not
| odged at the tine it is alleged to
have been recorded, unl ess, of
course the prosecution can offer a
satisfactory explanation for the
delay in despatching or receipt of
the copy of the FIR by the | ocal

Magi strat e. Prosecution has led no
evidence at all in this behalf. The
second ext er nal check equal l'y

I nportant is the sending of the copy
of the FIR along with the dead body
and its reference in the inquest

report. Even though the inquest
report, prepared under Section 174
Cr.P.C is ainmed at serving a

statutory function, to |lend credence
to the prosecution case, the details
of the FIR and the gist of
statenents recorded during inquest
proceedings get reflected in the
report. The absence of t hose
details is indicative of the fact
that the prosecution story was stil

I n enbryo and had not been given any
shape and that the FIR cane to be
recor ded | at er on after due
del i berations and consultations and
was then ante tinmed to give it the
colour of a pronptly lodged FIR In
our  opinion, on account of the
infirmties as noticed above, the
FIR has | ost its val ue and
authenticity and it appears to us
that the sane has been ante tined
and had not been recorded till the

10



| nquest proceedi ngs were over at the .
spot by PW8.”
12. M. Dass, submts that nere delay in
despatch of the FIRitself is not fatal to the case
of the prosecution. He points out that the First
Information Report was |odged immediately and in
fact the investigation started soon thereafter and
even the dead body was sent for post-nortem
exam nation within a reasonable tine. Hence in his
subm ssion nere delay in despatch of the FIR is of

no conseqguence. Rel i ance has been placed on a

decision of this Court in the case of Pala Singh &

Anr. vs. State of Punjab 1972 (2) SCC 640 and our
attention drawn to paragraph 8 of the judgnent
whi ch reads as foll ows:
“8. Shri Kohli strongly criticised
the fact that the occurrence report

contenplated by Section 157 C.P.C. was
sent to the Mugistrate concerned very

| at e. | ndeed, this challenge, like the
argunent of interpolation and Dbel ated
despatch of the inquest report, was

devel oped for the purpose of show ng that
the investigation was not just, fair and
forthright and, therefore, the prosecution

case nust be | ooked at wth great
suspi ci on. Thi s ar gunent S al so
unaccept abl e. No doubt, the report

reached the nmagistrate at about 6 p.m



Section 157 Cr.P.C. requires such report
to be sent forthwith by the police officer
concerned to a magistrate enpowered to
t ake cogni zance of such offence. This is
really designed to keep the nmmgistrate
informed of the investigation of such
cogni zable offence so as to be able to
control the investigation and if necessary
to give appropriate direction under
Section 159. But when we find in this case
that the FIR was actually recorded w thout
delay and the investigation started on the
basis of that FIR and there is no other
infirmty brought to our notice, then,
however inproper or objectionable the
del ayed receipt of the report by the
magi strate concerned it cannot by itself

justify t he concl usi on t hat t he
I nvestigation was t ai nt ed and t he
prosecution insupportable. It is not the

appellant's case that they have been

prejudi ced by this delay.”
13. Havi ng given our thoughtful consideration to
the subm ssions advanced, we do not find any
subst ance I n t he subm ssi on of M . Gupt a.
Information in regard to the incident was given
I medi ately after the occurrence and the First
Informati on Report was |odged on the sane day at
8.20 p.m The occurrence had taken place at about
4.00 p.m on 10/10/1997 and therefore there does not
seem any delay in lodging the First Information
Report. Not only this, after the First Information

Report was |odged, investigation proceeded, the

12



statement of the wtnesses recorded, the inquest
report prepared and the dead bodies sent for post-
nortem exam nation wthout delay. It is also on
record that the Special Report was sent by post. In
t he background of the aforesaid facts, nere delay in
receipt of the Special Report, in no way causes
doubt to the case of the prosecution. Furthernore,
none of the wtnesses including the investigating
of ficer of the case have been cross-exam ned on this
point. Therefore, we are not inclined to reject the
case of the prosecution nerely on the ground that
there was delay in despatch of the First Information

Report.

14. M. GQupta, then submts that the entire
prosecution case is dependent upon the evidence of
PW1 Jaipal Singh and PW2 Shiv Charan and they
being inimcal to the appellants, their evidence
deserve to be rejected and once it is done so,
there is no evidence on record to connect the
appellants with the crine. He points out there is
overwhel m ng evidence on record to show old enmty

bet ween t he prosecution W tnesses and the

13



appel | ant s. Both the wtnesses are not the
residents of the village, where the occurrence had
taken place and further the wtnesses having no
| and near the place of occurrence their presence
at the scene of occurrence is highly doubtful. M.
Qupta enphasises that in order to show their
presence at the place of occurrence, the story of
Panchayat at village Auranga was cooked up. Non-
exam nation of Ravi Kiran, as wtness has also
been highlighted. It has been contended that in
order to conceal the truth this wtness, who is
the nost conpetent w tness, has been w thheld by

t he prosecuti on.

15. Al these subm ssions are in the realm of
appreciation of evidence and the H gh Court has
meticul ously examned it. The evidence of an eye
Wi tness can not be rejected only on the ground
that enmty exists between the parties. The High
Court in this connection has observed as foll ows :
“In view of extrenme strained relations
between the two sides, no independent

Wi tness could dare to depose in favour of
the prosecution risking his own life. Two

14



eyew tnesses P.W1 Jaipal Singh and P.W2
Shiv Charan cannot be disbelieved nerely
because of bei ng rel at ed wth t he
deceased, especially in the circunstances
narrated above.”

16. True it is that Ravi Kiran could have been an
I nportant witness to unfold the true story but his
non-examnation, in our opinion, itself is not
sufficient to discard the case of the prosecution.
It has cone in evidence of PW1 Jaipal that |ater
on prosecution suspected that he was acconplice in
the crinme. Hence his non-exam nation has been
explained. Not only this, the evidence of the two
eye-w tnesses, with mnor contradictions here and
there has withstood the test of cross-exam nation
and therefore the case of the prosecution is not

fit to be thrown out on these grounds.

17. M. Qupta submts that the two eye-w tnesses
nanely PW1 Jaipal Singh and PW2 Shiv Charan were
highly inimcal to the accused persons and
according to the prosecution itself both had cone
at a hand-shaking distance, they would not have

been |l eft unharned and hence their claimto be the

15



eye-witnesses to the incident is highly doubtful.

18. W do not find any substance in this
subm ssion of M. CGupta. Wiy the appellants did not
cause any injury to these wtnesses can not be
explained by the prosecution. It wll require
entering into their mnd. Human behaviour are
sonetinmes strange. Merely the fact that these
w tnesses did not suffer any injury, wll not mnake
their evidence untrustworthy. This aspect of the
matter has been considered by the H gh Court in
ri ght perspective and it has held as follows: -

“The statenents of the w tnesses show t hat

Sheodan, Ravi Kiran and Jagdi sh were 30 or

35 steps ahead of other wtnesses. On

com ng out of the crop the accused persons
targeted Jagdish and Sheodan. Therefore,

if injuries were not caused to other
persons of the famly of the victins i.e.
two eyewi tnesses, it does not nean that

they were not present on the spot. The
entire group could not be targeted by the
accused as it was likely to result in the
failure of their mssion.”

16



19. In the result, we do not find any nerit in

the appeal and it is dism ssed accordingly.

20. The Appellants are on bail. Their bail bonds
stand cancelled and they are directed to surrender

and to serve out renmi nder of the sentence.

(HARJI T SI NGH BEDI)

(C. K. PRASAD)
New Del hi ,
March 09, 2010.
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