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ACT:

The H ndu Law Wnen's Rights Act, 1963 (Mysore Act 10 of
1933), s. 8--Rights of fermale relati ons when property passes
to sole surviving nale heir--Gandnot her of sole surviving
male heir whether entitled to share under s.- 8(1) (d)--d.
(d) whether assunes national partition between penultimte
coparcener and sol e nal e survivor.

HEADNOTE

Clause (a) of sub-s. (1) of s 8 of the H ndu Law Wnen' s
Rights Act 1933, provided that at a partition of joint
fam ly property between a person and his son or sons, those
entitled to share with them would be his nother his
unmarri ed daughters, and the wi dows and unmarried ‘daughters
of his predeceased undivided sons and brothers who had no
mal e i ssue. Cause (b) provided that when the partiti on was
bet ween brothers, those entitled to share with them woul d be
their nother, their unmarried sisters, and the w dows  and
unmarri ed daughters of their predeceased undivided brothers
who had left no male issue. According to cl. (c) clauses
(a) and (b) would apply, mutatis nmutandis,~to a partition
anmong ot her coparceners in a joint famly. Crause (d) laid
down that when a joint famly property passed to a single
coparcener by survivorship it would so pass subject to the
right to share of the classes of fenales enunerated in the
earlier clauses. Sub-s.(2) of s. 8 fixed the shares of the
aforesaid relatives. Sub-s.(3), inter alia, defined the
term’ nother’ as including whether there were both a ' nother
and a step-nother, all of themjointly, and the term '’ son’
as including a step-son, a grandson and a great grandson

It al so provided that the Provisions of the section relating
to the nother woul d be applicable, mutatis nmutandis, to the
pat ernal grandnot her and great grandnother

M died in 1951. The plaintiff respondent was one of his
wi dows and the appellant was his sole surviving grandson.
In a suit for her share filed by the respondent the question
was whether in the terns of cl. (d) of sub-s. (1) of s. 8 of
the aforesaid Act, the respondents was entitled to a share.
The trial court decreed the suit and the Hi gh Court wupheld
the decree. The appellant came to this Court by certifi-
cate. It was contended on behalf of the appellant that cl
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(d) pre-supposed a partition between the penultimte and the
sol e-surviving coparceners and that therefore all t he
femalies in cl. (a), (b) and (c) could not be said to be
entitled to a share.

Hel d: Per Bachawat and Bhargava, JJ.-When determ ning

the scope of the right under cl. (d) there is no need to
envi sage an assuned partition and there is no justification
for holding that cl. (d) nust be interpreted on the basis of
an assumed partition between the sole surviving nenber of
the fanmily and the co-oparcener who i nmedi ately pre-deceased
and as a result of whose death the property passed to the
sol e survivor. [127].

The object of cl. (d) isto give to all females entitled to
nmai nt enance fromthe coparcenary property a right to claima
share in the .joint famly property instead of a right to
mai nt enance and that is why reference is made in it to al
the femal es enunerated, in cls.-(a),

125

(b)and' (c), Causes (a) and (b) refer to four classes of
femal es. viz. the nother, the w dow, the unmarried daughter
and the unmarried sister. Al these four classes of fenunles
are within el. (d). [129B-C.

Sub-s. (3) of s. 8 lays down that the provisions of the who-
lie section relating to the nother are to apply mutatis
nmutandis to the paternal grandnother and great grandnother.
Consequently when the classes of fenmales entitled to shares
under el. (d) are to be ascertained and it is to be found
out whether a nother nentioned-inel. (a) of (b). is
entitled to share, the persons included in the expression
"nmot her’ would be a ’step-nother’ and further, the provision
conferring the right on the nother would also confer the
right on paternal ’'grandnother and great gr andnot her,
because cls.(a) and (b), which relate'to a nmother are to be
applicable nutatis nmuttandis to paternal grandnmother and
great grandnother also. On this interpretation of el. (d)
read with cls. (a), (b) and (c) and sub-s. (3) of s.8., the
respondent nust be held entitled to a share. As the w dow
of M a coparcener, she was entitled to a one-fourth share. |
124D- G .

Venkat achal i ah v. Ramalingiah, 49 Msore HCR 456,
Dakshi namurthy v. Subbamm, 45 My. H.C.R 102 and Kolla
Natrasi nha Setty v. Nanjamm, 45 My. H. C.R 460 approved.
Venkat agowda v. Sivanna, [1960] My. L.J. 85, referred to.
Per Shelat J. (dissenting). There can be a right to a share
only if there is a partition and not otherwise. Thereis a
di stinct difference between cases falling under el. (a) (b)
or (c) when a share vests in the female rel atives enunerated
therein when actual partition takes place and cl.(d) where
no partition can occur. A partition, has therefore to be
assuned because it is only on such assunption that ~fenal es
on whoma right to share is conferred can be ascertained.
The question as to who are those females entitled to such a
share depends upon which of the cls. (a) (b) or (c) applies
to such a theoretical partition. |In the present case in
view of the definition of a "son’ in sub-s. (3) the assuned
partition would be between a 'lather and a son under el

(a). Under that clause the respondent would have no right
to a share either as the wife of Mor as the grandnother of
the appellant. The extended neaning given to the word
"mother’ in s.8(3) would include the grandnother of M and
not of the appellant. [138E-G 139A-0].

Venkat apat hi ah v. Saraswat hana, 16 M. HCR 273,

Narasi mha Setty v. Nagamm, 18 My. L.J. 461, Nagendradasa
v. Ramakrishnan, 19 M. L.J. 277, Dakshnainurthy V.
Subbamma, 45 My. H C R 102, Venkatachaliah v. Ramalingi ah.
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49 My. H C.R 456 and Venkatagowda v. Sivanna, [1960] M.
L.J. 85, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 2399 of 1966.
Appeal fromthe judgnent aid decree dated June 16, 1964 of
the Mysore Hi gh Court in Regular Appeal No. 229 of 1958.
Sarjoo Prasad, O P. Malhotra, and 0. C. Mathur, for the
appel | ant s.

A K. Sen, B. P. Singh and R B. Datar, for the
respondent.

126

The Judgnment of BACHAWAT and BHARGAVA, JJ. was delivered by
BHARGAVA, J. SHELAT, J. delivered a dissenting Opinion.
Bhargava, J.--W have had the benefit of reading the judg-
ment proposed to be delivered by our brother Shelat, J., but
regret  that we are unable to agree with him The facts of
this case have already been given in his judgnent and need
not be reproduced.

As held by him it is correct that until the H ndu Law Wo-
men’s Rights Act, 1933 (Mysore Act X of 1933) (hereinafter
referred to as "the Act"™) was passed, no female in Msore
had a right to share in joint Hndu fam/|ly property under
the Mtaksbara Law as applied in that area.. The right of
Hndu woman in it joint Hndu famly was confined to
mai nt enance, residence and narri age expenses. . The Act for
the first tine enlarged her rights. The Mysore Hi gh Court
in Venkatachaliah v. Ranalingiah(1l) stated “this  principle
and, in our opinion, correctly. 1t was also correctly held
by that Court that the object of section 8 ,of the Act is to
confer larger rights on fenales by giving thema share in
the joint famly property.

It is, however, to be noticedthat s. 8, in conferring
rights on femal es, envisages two different circunstances in
whi ch that right is to accrue to them The first
circunstance is when there is a partition of the /joint
fam|ly property between any co-parceners, and the other is
when, though there is no partition, the entire joint Hi ndu
famly property passes to a single nale owner. It is _in
both these cases that the Act envisages that the property
may | ose its character of co-parcenary property, because the
co-parcenary body nay cease to exist on partition or - on

survival of a single nale nenber of the famly. It seemns
that the purpose of S. 8 was to safeguard the interests of
femal es in such contingencies where the co- parcenary

property is to disappear either by partition or by surviva

of a sole male nenber. The legislature seens to have felt
that, in such circunstances, it was not safe to |eave the
fermales entitled to nmaintenance, etc, at the nmercy  of the
i ndi vidual s who may receive property on partition or at the
mercy of the individual in whomabsolute rights in the
property mght vest as a result of sole survivorship. For
the first contingency, when there is a partition, provision
was nmade in clauses (a), (b) & (c) of sub-section (1) of S

8 under which a right was granted to the females to ask for
separation of their shares if the nale nenbers decided to
have a partition. Unless the male nmenbers thensel ves sought
a partition, it was not considered necessary to grant any
right to the fenales thenselves to ask for partition

because the property could not lose its character as co-
parcenary property until the nale nenbers of the famly
sought partition. The right of the femal es wunder clauses
(a), (b) & (c) of section 8(1), therefore, only arises at a
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partition between the nmale co-parceners formng the joint
H ndu famly.

49 My. H.C. R 456.

127

For the second contingency, when the co-parcenary property
passes to a sole, survivor. provision has been nade in
clause (d) of s. 8(1). This clause, in protecting the
rights of fenales, had necessarily to give to the fenales
the right to the share in the coparcenary property even if
there be no partition at all, because, on the passing of the
property to a sole survivor, there could not possibly be any
partition sought by the nale nenbers of the coparcenary
body. This right conferred by clause (d) is not, therefore
in any way dependent on any partition being sought, or on
any right accruing to the fenmales earlier under clauses (a),
(b) and (c). The latter three clauses relate to the right
ari sing and bei ng exercised sinultaneously at the time of a
partition between the mal e nmenbers of the co-parcenary body,
while the right under cl. (d) has been given for those cases
when there can be no partition at all. The right conferred
by clause (d)is, therefore, an independent right and not
connected with the rights granted to the females under
clauses (a), (b) & (c). |In'these circunmstances, it appears
to wus that, when determining the scope of the right under
clause (d), there i's no need to envi sage an assuned, parti-
tion and there is no justification for holding that clause
(d) nust be interpreted on the basis of an assunmed partition
bet ween the sol e surviving nmenber of the famly and the co-
parcener who imrediately pre-deceased as a result of whose
death the property passed to the sole survivor.

The reference to clauses (a), (b) & (c) clause (d) seens to
have created an inpression that such a partition nust be
assuned in order to determine the rights of the fenales
accruing to themunder clause (d). Itis true that the
| anguage in which cl. (d) is expressed is a little
anbi guous, but it seens to us that the reference to  cl auses
(a), (b) and (c) in clause (d) is for the sole purpose of
determining all the fenales who are to get benefit / under
that clause. The fenal es who are to get benefit are al
those to whom a right to a share in the joint” famly
property would have accrued if there had been a partition
ei t her under clause (a), or clause (b) or clause (c).

The schene of section 8(1), thus, is that if there is a
partition as envisaged in clause (a), the fenal es mentioned
in that clause only get aright to the share in the

property. If there is a partition between nmale nenbers
mentioned in clause (b), then the right to the share accrues
to the fenmales mentioned in that clause. Clause (c) 1is

wi der, because it does not specifically enunerate the
fermal es who are to get a share. Cause (c) only lays' down
that clauses (a) and (b) are to apply mutatis mutandiv to a

partition anmong ot her co-parceners in a joint famly. Thi s
| anguage itself means that, even though under clause (c) a
partition will be between nenbers of a joint famly who -are

not related to each other in the manner given in clauses (a)
and (b), yet the fermales who are to

128

receive a share are to be ascertained with reference to
clauses (a) & (b). Under clause (a), a partition envisaged
is between a person and his son or sons, and the femal es who
are to received a share are his nother, his wunmarried
daughters and the wi dows and unnarried daughters of his
predeceased undivided sons and brothers who have left no
mal e i ssue. The question arises how the fenales entitled to
a share in clause (c) are to be ascertained with reference
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to this clause when the partition is not between’ a person
and his son or sons. Clause (c) clearly applies only to a
case where the partition is between nenbers of the famly
not related in the manner laid down in clause (a), and yet
the ascertainnent of the females who are to receive a share
at that partition is to be by reference to clause (a). The
sanme applies when the partition under clause (c) is between
persons not related in the manner envisaged in clause (b)
and yet the fenmales nentioned in clause (b) are to be
ascertained for the purpose of being granted the share

nment i oned in clause (c). An exanple my be t aken
Supposing there is a partition between, a person and his
brother’s son. |In such a case, clause (c) lays down that
the females entitled to a share are to be ascertained by
reference to clauses (a) and (b). The result is that, in

such a case, by applying clause (a), the females entitled
woul d be the nother, the unmarried daughters, the w dows and
unmarried . daughters ~of predeceased undivided sons and

brothers ~'of ~both the uncle as well as the nephew. Sim-
larly, i'n ascertaining the femal es by reference to clause
(b) in such apartition, the fermales included will be the

nothers, the wunmarried sisters, the widows and unmarried
daughters of the predeceased undivi ded brothers of both the
uncl e and the nephew.
Thi s exanple makes /it clear that the scope of ascertai nment
of the females who are to receive a share under clause (d)
nmust be very w de, because cl. (d) nentions-that when the
joint famly property passes to a single co-parcener by
survivorship, the right to shares is vested in all the
cl auses of femmles enunerated - in-all the three clauses (a),
(b) and (c). That being the position, we do not think that
clause (d) can be interpreted narrowWy as giving aright to
only those femal es who happen to be related to one or the
other of the last two nmale co-parcenersin the manner. laid
down in clauses (a) and (b). In fact, the |anguage of
clause (d) has to be interpreted as |aying down that right
to shares will vest in all fenales of the joint Hndu famly
who woul d have possibly received the right to a share if at
any earlier tine there had been partition in the famly in
any of the three manners |laid down inclauses (a), (b) and
(c). This intention can only be given effect to on the
basis that clause (d) does not restrict itself to finding
out fermal es on the basis of an assunmed partition between the
last two nale co-parceners. It is significant that clause
(d) gives a right independently of a partition and we do not
see why its scope should be restricted by assuming a
partition. The reference to

129
the earlier clauses in this clause must be held to be
restricted to the sole purpose of ascertainnment of the
females falling wunder clauses (a), (b) and (c), “and once
they are ascertained, it has to be held that each 'one of
them becomes entitled to a share under this clause. The
object of clause (d) is to give to all females entitled to
mai nt enance 'fromthe co-parcenary property a right to claim
a share in the joint famly property instead of a right to
mai nt enance, and that is why reference is made in it to al
the fermales enunerated” in clauses (a). (b) and (c).
Clauses (a) and (b) refer to four classes of fenmales, Vviz,
the nother, the wdow the wunmarried daughter and the
unmarried sister. Al'l these four classes of fenales are
within clause (d). The actual share which a female becones
entitled to wunder clauses (a), (b), (c) or (d) has to be
ascertained wth reference to subsection (2) of section 8
Further, in ascertaining the females to whomrights accrue
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to shares in the joint famly property either on partition
under clauses (a), (b) or (c), or on passing of the property
to a sole survivor under clause (d). effect has to be given
to sub-section 3) of s. 8 in which the scope of the words
"widow', "nother", and " son" is enlarged and which, in
addition, Jlays down that the provisions of this whole
section relating to the nother are to apply mutatis nmutandis
to t he paternal grandnother and gr eat gr andnot her.
Consequently, when the classes of females entitled to shares
under clause (d) are to be ascertained and it is to be found
out whet her nother mentioned in clause (a) or clause (b) is
entitled to a share, the persons included in the expression
"ot her " would be a "step-mother" and, further, the
provision conforming the right on the nother would also
confer the right on~ paternal grandnother and gr eat
grandnot her, because cl auses (1) and (b), which relate to a
nother, are to beapplicable mutatis mutandis to paterna
grandnot her and great grandnother also. It is clear that,
on this interpretation of clause (d) read with clauses (a)
(b) and (‘c)and sub-section (3) of s. 8, the decision given
in the wpresent case by the Hi gh Court is correct and the
respondent is a person entitled to share as held by that
Court. As the wi dow of Mendappa, a co-parcener, she was
clearly entitled toa one fourth share.
In Dakshi nanmurthy v. Subbamua(1l), the w dow of one
Sreekant achari sued her husband's brother for partition and
possession of a quarter share of property formerly bel ongi ng
to the joint famly of her husband, and his brother
Reilly, C. J., and Venkataranga lyengar, J., held that the
plaintiff was clearly one of the wonmen to whom cl ause (d) of
sub-s. (1) of s, 8 applied. ~This ruling has always been
followed in Mysore and is in accord with the view expressed
by us above. Referring to the |ast case,
(1) 45 M. HC R 102.
L/P(N)I SCl - 10
130
Venkat ar amana Rao, C. J., observed in Pogaku
Venkat achal |’ i ah
"But whatever may be said of the rights of the
femal e nenber under clause (a.), her  rights
under clause (d) are different. The right  of
a female nmenber to share the property i s not
l[imted as under clause (a) to arise only on a
partition of the joint fanmily property, but
her right as pointed out in Dakshinanurthy v.
Subbamma arises from the nonent when the
property passes to a single co-parcener."”
In Kolla Narasimha setty V. Nanjamma(2) Reilly, C. J. point-
ed out with reference to sub-S. (1)(a) of S. 8:
"The purpose of the sub-section appears to ne
to be to give wonen of the famly who
otherwise would have a right to rmaintenance
against the whole famly right to claim a
share in such a partition instead’ of. having
to be content with a right to nmmintenance.™’
In Venkatagowda v. Sivanna(3), the facts were that- R had a
son K by the widow G K died | eaving his widow L and his son
M  Thereafter, R died | eaving Mas the sole surviving co-
parcener. Clearly, Gas, the widow of Rwas entitled to, a
one-fourth share. The Mysore Hi gh Court also cane to that
concl usi on, though we nust say that we do not agree with al
the observations made in the judgnent. The Court in that
case was in error in postulating a partition taking place
between Mand R, treating the latter as alive.
As a result of our decision above. the appeal fails and is
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di sm ssed with costs.

Shel at, J.-One Mendappa died on Cctober 29,1951 leaving him
surviving his first wife Devanma the third defendant, Kem
pananjama the plaintiff, a grandson Mhendra the first
def endant and Dakshai yani amma the wi dow of his predeceased
son CQuruswanm , the second defendant. The case of the said
Kenpananjamm was that on Mendappa’'s death the famly
property passed to the first defendant, he being the sole
surviving coparcener, subject to her rights and those of
defendants 2 and 3. The case of defendants 1 and 2, on the
other hand. was that the plaintiff as the step grandnother
of the first defendant was not one of the female relatives
entitled to any share in the property which vested on the
death of Mendappa in the, 1st defendant as the sole
surviving coparcener. The Trial Court decreed the suit
hol ding that the plaintiff was entitled to 18th- share.ln an
(1)49 My H.C R 456

(2) 45 Wy, HC R 460 at p. 474.

(3) [1960] My. L.J. 85.

131

appeal to the H gh Court by Nagendra the parties agreed that
the view of the former H gh Court of Mysore, that section
8(1) for the first time created a right to a share in favour
of certain females in the circunstances set out therein
that under cls. (a), (b) and (c) the right to such share can
be exercised only /in the event of a partition and that
unlike cls. (a), (b) and (c), cl. (d) gave the female
relatives covered by that clause a right to claim a
partition when the joint fam |y property passed on to the
sol e surviving coparcener, was correct. The Hi gh Court
stated that cl. (d) contained two inportant expressions: (i)
"subject to the right to shares" and (ii) "of the classes of
femal es enunerated in the above subsections," i.e., the
cl asses of femmles enunerated in cls. (a), (b) and (c); that
therefore the females in cl. (d) did not constitute a sepa-
rate cl ass i ndependently of cls. (a), (b), and (c). In the
Hgh Court’'s view cl. (d) takes in not only the female
rel atives of the penultimate and the sole survi vi ng
coparcener but also of all those who predeceased them and
that for ascertaining the fenales entitled to a share, one
must assune that there was a partition under cls.  (a), (b)

and (c). Accordingly, it held that the wdow of the
grandf at her of the sol e surviving coparcener being the w dow
of a deceased coparcener fell under cl. (d). But since

Mendappa |eft Nagendra, a nale issue, who woul dbe his son
under the definition of a son in sub-section 3. the
plaintiff would not be entitled to a share as the w dow of
the said Mendappa. She would, however, be entitled to a
right to a share as the step-grandnother as sub-section 3
defines a son as including a grandson and a nother as
including a paternal grandnother. Since a nother includes a
step nother the plaintiff was the nother of Guruswany and
the paternal grandnother of Nagendra and therefore his
not her under sub-section 3 and was as such entitled to a
right to a share under cl. (d). This appeal by certificate
is directed against this interpretation of cl. (d).

Before the Mysore Act X of 1933 was passed no female had a
right to a share in the joint famly property under the
M takshara Law as applied to Msore, her right being
confi ned only to mintenance, residence or marri age
expenses, The Act for the first tinme enlarged these rights
and provided for a share at a partition between coparceners.
The Act, however. does not entitle the fenale relatives to a
share wunless a partition takes place between coparceners.
Further. the fermales entitled to a share are only those
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enunerated in section 8(1). The Act gives themno right to
denmand partition if the coparceners choose to remain joint.
(See Mayne's Hindu Law, IIth Ed. p. 531. Milla' s H ndu Law,
13th Ed. p. 98 and Venkatapathiah v. Saraswathamma(1l).
Therefore the right of these female relatives is not a
vested but a contingent right. depending upon their falling
under one or the other clauses
(1) 16 My. HC  Reports 273, 277.
132
of the sub-section both as to persons and circunstances
obtaining at the time of the partition or the passing of the
property under cl. (d) to the sole surviving coparcener
Section 8(1) reads as follows: -
"8. (1)(a) At a partition of joint famly
property between a person and his son or sons,
his nother, his unmarried daughters and the
wi dows and unmarried daughters of hi s
predeceased undivided sons and brothers who
have left no nmale issue shall be entitled to
share with them
(b)At a partition of joint famly property
among brothers, their nother, their unmarried
sisters-and the wi dows and unmarri ed daughters
of their predeceased undivided brothers who
have/ left no nmale issue shall be entitled to
share with them
(c)sub-sections (a) and - (b)  shall also
apply ‘nutatis nmutandisto a partition anong
ot her coparceners in-a joint famly.
(d)Were joint famly property passes to a
si ngl e coparcener by survivorship, it shall so
pass subject to the right to share of the
classes of fenales enunerated in the above
sub-sections.”
Sub-section 2 fixes the shares of the aforesaid female rel a-
tives. Sub-section 3 inter alia defines the term "nother"
as including, where there are both a nother and /a 'step-
nother, all of themjointly and the term"son" as i ncl uding
a stepson, a grandson and a great grandson. It also
provides that the provisions ,of this section relating to
the nother shall be applicable, nutatis nutandis, to the
pat er nal grandnot her and great grandnother:
Clause (a) applies on a partition between a person and his
son or sons and the females entitled to a share thereunder
are (a) the nother of that person, (b) his unmarried
daughters, (c) the wi dows of his predeceased undivided sons
who have left no male issue, (d) the unmarried daughters of
hi s predeceased sons who have left no male issue and (e) the
wi dows and unnmarri ed daughters of his predeceased undivided
brothers who have left no nale, issue. In Narasinmha /Setty
V. Nagamma(1l) the Msore High Court interpreted t he
expression "who have left no male issue" in cl. ‘(a) as
applicable to the tine when the partition takes pl ace. The
wi dow of a predeceased undivided son therefore has a share
at a partition even if she had a son by her husband if such
son has not survived at the tinme of the partition. Under
sub-section 3 a son includes a stepson, grandson and great
grandson, but a
(1) 18 May L.J. 461.
133
not her though including a step-nmother does not include a
grandnot her or a great grandnother. Therefore, if there is
both a nother and a paternal grandnother the latter will not
have a share. But if the nother is not alive, then, by
virtue of subsection 3 the paternal grandnother of that
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person, that is the father, gets a share. Thus, all the
female relatives in a fanmly do not get shares. A sinple

illustration wll clarify this position. A has two sons B
and C and a predeceased son D4 At a partition between A, B
and C, the w ves and daughters of B and C do not get any
share; so also the wdowor wdows and the unmarried
daughters of D do not get any share if he left a male issue.
The wife of a coparcener participating in a partition has
al so no share. Strangely, though the unmarried daughters of
A get shares, though, he has a son. the unmarried daughters
of B and C do not get any share.

Cl ause (b) contenplates a partition between brothers. The
female relatives who have aright to a share at such
partition are (a) their mother, (b) their unmarried sisters
and (c) the widows and unmarried daughters of predeceased
undi vi ded brothers who have left no male issue. No ot her
fermale is entitled to a share: Continuing the previous
illustration, if A dies and a partition takes place between
his sons, B-and C, the case would fall under clause (b).
Under <cllause (a) the wife of A had no share but now that A
is dead his widow has a share not as his wi dow but as the
not her of B and C. The unnarried daughters of A who had a
share wunder clause (a) now have a share but in a different
capacity, as the unmarried sisters of Band C Simlarly,
the wi dow and unmarried daughters of D, who had shares as
the wi dow and unnarried daughters of a predeceased son woul d
have shares as the wi dow and unmarried daughters of the
predeceased brother of Band C It will be seen that the
wi dows and unmarried daughters of the predeceased brothers
of A would have no share thoughthey woul d have had shares
under clause (a) if Awas alive and the partition was
between himand his sons, B and C. Thus, with'the change in
circunstances, certain females lose their right to  shares
whil e certain others though havinga right to shares take in
di fferent capacity.

Cl ause (c) applies where there is apartition between copar-
ceners other than those wunder cis. (a) and (b). For
instance, it applies to a partition between an uncle and a
nephew or between cousins. In such a case the /clause
enjoins application nutatis nutandis of the —principles of
cls. (a) and (b). The following illustration clarifies the
meaning of cl. (c). A and B and C are brothers. A and B
has each a son, X and Y, but C has no son. C dies |leaving a
widow, Z. A and B die. There is a partition between X -and
Y. The provisions of cl. (a) will not apply as they relate
to the fenale relatives of the father in a partition between
himand his son or sons. Therefore, the females ~enumerated
in clause (a)
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will not have a right to shares. In Nagendradasa V.
Ramakri shnan(1l) the Mysore Hi gh Court treated the nother of
the coparcener concerned in the partition as entitled to a
share except when she was the wi dowed daughter-in-law of the
coparcener taking part in the partition. On this basis the
mothers of X and Y would be entitled to shares but even  on
this interpretation, Z, the widowof Cwll not have a
share, she being neither the mother of the partitioning
coparceners, X or Y, nor the wi dow of a predeceased brother
of X and Y. But if Bwre alive and the partition was
between him his son Y and nephew X, the widow of C would
take a share under the principles of cl. (b), as the w dow
of a predeceased brother provided C has not left a male
i ssue. If A has left a widow D she takes a share, not as
A's wi dow but as the mother of X. If the mother of A and B
were alive, she would take a share as the mother of B. The
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wi dow of C, the predeceased brother of B would be entitled
under <c¢l. (b) to a share as the widow of the predeceased
undi vided brother who left no nale issue. Only certain
females thus have a right to a share at a partition
dependi ng upon which of the clauses (a) or (b) or (c)
applies and the situation obtaining at the tine of such
partition. A female entitled to a share under clause (a)
mght lose that right if the situation changes from(a) to
(b) or (c). By reason of section 2(2), however, this would
not mean that a fenale who had a right e.g., of naintenance
or of marriage expenses or of residence, is deprived of that
right. That sub-section expressly reserves such a right.
What section 8(1) does is to enlarge such aright into a
right to a share for certain fenale relatives to whom one or
the other clause applies.

Clause (d) applies to a case when the famly property passes

by survivorship to a sole surviving coparcener. |In such a
case there can be no partition, \as is the case under cl ause
(a) or (b) or (c). Indeed, the property becones incapable

of partition and but for clause (d) no fenale relative would
have any right to a share. To save such a result clause (d)
provides that the rights of the fenmale relatives should not
be lost only by reason of the property passing to the sole
surviving coparcener. Sub-section 5, " furthernore, gives
such female relatives as fall under sub-section 1 a right to
have their shares separated and thus makes them co-sharers
subj ect to whose rights the sole surviving coparcener takes
the property. Therefore, whereas under clauses (a), (b) and
(c) the rights fluctuate according to the position of the
female relatives in.the famly when the partition takes
pl ace there is no such uncertainty in the case falling under
cl. (d) as the sole surviving coparcener takes 'the property
subject to the right to shares of female relatives falling
under the provisions of clause (a) or (b) or (c). Such is
the schene of s. 8(1).

(1) 19 My.L.J. 277.
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Certain decisions of the Mysore H gh Court wunder section
8(1) my at this stage be noticed. . In Dakshnaimrthy v.
Subbamma(1l) the wi dow of S sued her husband’'s  brother for
partition and possession of her share.  The clai mwas on the
footing that her husband and the defendant were the only
coparceners of the joint famly and that on S's death the
def endant becane the sole Surviving coparcener. Sleft  no
male issue. The H gh Court held that cl. (d) applied, and
that under sub-section 5 the wi dow had the right to sue for
partition the nmoment S. died and the property passed to the
def endant by survivorship as the sole surviving | coparcener
This decision can only be justified on the round hat’  for
pur poses of ascertaining the fenales entitled to a right to
a share one nust assunme as if there was a partition between
t he penul ti mat e, coparcener and the sol e survi vi ng
coparcener and that it is only then that one can ascertain
the females subject to whose right to shares the property
passes by survivorship. Since the penultinate coparcener
and the surviving coparcener were brothers, the Court for
purposes of cl. (d) assunmed partition between brothers and
applied the principles of cl. (b) and held that S s w dow
was entitled to a share in her capacity as the w dow of the
pr edeceased undi vi ded brot her. In Venkat achal i ah V.
Ramal i ngi ah(2) the Hi gh Court held that the object of
section 8(1) being to confer larger rights on fenales by
giving thema share in the famly property clause (d) has
effected a departure fromthe | aw which prevail ed before the
enactment by making the specified fermal es co-sharers al ong
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with the Single coparcener when the joint famly property
passes to him by survivorship. In Venkat egowda V.
Si vanna(3) a SingleJudge of the 'Hi gh Court, however, went

further than these decisions. In that case R bad a son K by
his wife G Kdied in 1936 |leaving his widow L and a son M
Later on R died whereupon the joint fanmly property passed
to M as the sole surviving coparcener. The question was
whether cl. (d) applied and G the widow of R, had a right
to a share. Narayana Pai J. held that Gwas entitled to

1/4th share, i.e., half of what Rwuld have not if a

partition had taken place between R and M He observed: -
"The position contenplated under cl. (d) of
sub-section 1 of s. 8 is one where of the two
coparceners living one dies survived by the
other alone as the single coparcener. When

both were alive both had an interest in the
joint famly property. Al t hough upon the
death of one of them the entire property
passed by survivorship to the survivor, the
interest that really passes is the interest of
the deceased coparcener. In strict theory of
the Mtakshara Law nothing really passes on
the death of the one but the death of one
nmerely enlarges the interest of the survivor.
When however the section contenpl ates sone

(1) 45 My. H. C. Reports 102.

(2) 49 M. H C Reports 456.

(3) [1960] My. L.J. 85.
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property —or interest as passing, the natura
nmeani ng i s that what passes is the property or
interest of the deceased coparcener to the
surviving coparcener. It i's this ‘interest
that is made to pass subject to the right to
shares of classes of fenmales entitled to
receive such shares. ~ The expression  "share"
necessarily contenplates a partition because
it is upon partition that a share is
ascert ai ned. It "I'S necessary therefore to
theoretically postul ate a partition to
ascertain both the classes of females entitled
to shares as well as the shares to which they
are entitled. Fromthe wording of the section
t he appropriate time at which such a
theoretical partition nmust be postulated to
have taken place is the tine of the death of

the last but one coparcener. At such a
partition. the nmale coparceners ‘participating
therein could only be the | ast t wo

coparceners, the one that died and the /other
that survived treating the dead coparcener to
be alive. The purpose of treating the dead
person to be alive at a partition though dead
is obviously to determne the shares of his
femal e rel atives by applying the provisions of
sub-sections 2 and 4 because the shares of
those fenale relatives have to be carved out
of his share ... W nust therefore in this
case postulate a partition taking pl ace
bet ween Rangi ah treating himas alive and his
grandson Mahima. Al though Mahima is grandson
of Rangiah, as the term "son" includes a
grandson (pl ease see sub-sec. 3) t hat
partition would be a partition between a
person and his son, that is. a partition
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falling wunder clause (a) of sub-section (1).
At that partition Rangi ah woul d get one share
and Mahima would get one share. Mahi ma’ s
not her Lakshamma would be the w dow of a
predeceased son of Rangi ah but because she has
a son alive. viz., Mahima. she will not get a
share. As Rangi ah died without partition, his
share nornally passes intact to the grandson
Mahi ma. Hs getting the entire share is
prevented by cl. (d) of sub-section 1."
So far there is no difficulty. But the
| ear ned Judge further observed: -
"Rangi ah did not | eave any unnmarried
daughters; ~ his w dow steps in and takes one
half of ~what  he, if he were alive, would
receive as his share. In ternms of the entire
property her share will be 1/4th."
If for  ascertaining the females entitled to aright to a
share under cl. (d), cl. (a) is applied as the |earned Judge
di d, how woul d t he wi dow of Rangi ah be considered to be one
entitled to a share? Cause (a) envisages partition between
a person and his son or sons. Under that clause the w dow
of that person is not entitled to a share. But the |earned
Judge hel d: -
137
"I't  must be renenbered that in ascertaining
the shares of the wi dows of pre-deceased sons
under. 'cl. (a) those sons are treated to be
alive and have tobe allotted one share and
their wdows wll get a half carved out of
that share reading cl. (a) of sub-section 2
and sub-section 4 together. In an actua
partition wunder cl. (a) between Iliving nmale
coparceners therefore the clause contenplates
clearly a share being allotted to a wi dow of a
deceased coparcener -treated as aliyve and
partici pating in t hat partition. When
therefore for the purposes of «cl. (d) we
Postulate a theoretical partition between a
living and a dead coparcener, there is no
viol ence done to the |anguage of either cl.
(a) or cl. (d) in living out of the one share
of the deceased | ast but one coparcener one
half to his widow and also 1/4th to an
unmarri ed daughter if alive at thetinme."
This part of the judgnent is contrary to the provisions of
cl ause (a) Assunming that clause (d) postulates a theoretica
partition between Rand M G the widow of R gets no share
under clause (a). The case of Dakshnainurthy(1l) relied on
by the | earned Judge is not applicable as the clause /found
rel evant there was clause (b) under which the widow of a
pre-deceased undivided brother was held to be entitled to a
share on the footing that the assumed partiti on was between
brothers. In that case the property passed by survivorship
to the brother as the sole surviving coparcener. If_ a
theoretical partition were to be assuned between him and his
deceased brother, that is, the plaintiff’'s husband, it would
be a partition between brothers under clause (b) and it was
possible to hold that the wi dow of the predeceased undi vi ded
brother was entitled to a share. Though Act X of 1933 is a
social legislation and should be liberally construed the
construction has to be in conformty wth its [|anguage.
These decisions seemto show that the Hi gh Court has been
inclined to the view that «cl. (d) properly construed
requi res assunption of a partition between the |ast but one
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and the sole surviving coparcener and that on such
assunption the females entitled to a right to shares are to
be ascertai ned dependi ng upon which of the three cls. (a),
(b) or (c) applied considering, the relationship in which
t he last but one coparcener and the sole survi vi ng
copar cener st ood.

Is the step grandnot her of Nagendra then entitled to a right
to a share under cl. (d)? Where clause (a) applies i.e.
where partition takes place between a father and his son or
sons the fenmales entitled to a share are the nother the
unmarri ed daughters of such a father and the unmarried
daughters of his predeceased sons and brothers who have | eft
no nmale issue. The w fe of such a father has no share.
Clause (b) cannot apply where the surviving coparcener

(1) 45 W. H C R 102.
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and the |last but one coparcener are the grandson and
grandfather a,, the partition contenplated thereunder is

between brothers. Norwould cl. (c) apply as the partition
there is ‘between coparcener, -, other than those under cl. (a)
and cl. (b). ~Under sub-section a son includes a grandson
and great grandson. Nagendra would for purposes of this
section therefore bea son. Consequently the partition to
be assuned for the purpose of cl. (d) would be between a
father and his son. ~Though under sub-section 3 a sorry
includes a grandson and a great grandson and a nother
include, a stepnother a grandnother i's not included in the
definition of " nother". The expression " provisions of
this section relating to the nother shall be applicable
mutatis mutandis to the paternal grandnother and the great
grandnot her" nmean only that the grandnother and the great
grandnmot her of the father would have a share under cl. (a)
but not the grandnother of the son. Nagendra's grandnot her
therefore would- have no right to a share.

The inmportant words in clause (d) are: "subject to the right
to shares of the classes of femnl es enunerated in the above
sub. sections." These words indicate that in a case’ falling
under <c¢l. (d) where there could be no partition ‘one nust
ascertain the females entitled to a right to share ‘as if
there was a partition between the last but one. coparcener
and the sole surviving coparcener. |f that is - not done
there is no method by which female relatives subject to
whose right the sol e surviving coparcener takes the property
can be ascertained and cl. (d) would beconme infructuous.
There can be a right to a share only if there isa partition
and not otherwi se. There is. a distinct difference  between
cases falling under cls. (a), (b) or (c) where a share vests
in the female relatives enunerated therein when actua

partition takes place and cl. (d) where no partition can

occur. A partition has therefore to be assunmed because it
is only on such assunption that fenales or whoma right to a
share is conferred can be ascertained, i.e., those fenmales

who on such partition, if one had taken place. would have
"been entitled to a share. The question as to who are those
females entitled to such a share depend upon which of the
clauses (a). (b) or (c) applies to such a theoretica
partition. In the present case. in view of the definition
of a 'son' in sub-section 3 the assunmed partition would be
between a father and a son under cl. (a) and .the plaintiff
would be entitled to a share only if she is one of those
enunerated in that clause.

Her claimwas either as the wi dow of Mendappa. the last but
one coparcener or as the step grandnother of the appellants
the sol e surviving coparcener. |In whatever capacity she my
claim aright to a share, as cl. (d) is phrased she would
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have such a share provided she falls under one or the other
enuner ated cl asses under cl. (a), (b) or (c) as the case may
be. For, clause (d) does nor create any independent class.
If the assuned partition were to be
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bet ween Mendappa and the appellant, the appellant by reason
of sub-sec. 3 being a son, the partition would be under cl
(a). In that case the respondent would have no right to a
share either as the wife of Mendappa or as the grandnother
of the appellant. The High Court took the view that cl. (d)
woul d take in not only the fenale relatives of the |last but
one and the sol e surviving coparcener but also of those who
predeceased them and on the assunption that there was a
partition between them and the surviving copar cener
Therefore, according to the H gh Court, the respondent as
the widow of the grandfather of the sole surviving

coparcener falls ~under cl. (d) as the w dow of t he
pr edeceased undi vi ded coparcener. But there are two
difficulties in accepting such a view Firstly, if a

partition is assumed with Guruswany, the predeceased son of
Mendappa, —such a partition would be between him and his
fat her Mendappa or between him Mendappa and the appellant.
Such a partition would attract cl. (a) in which case the
respondent would have no share as only the mother of

Mendappa and the wdow of the predeceased son i.e,
Guruswany, provided such a son left no nale issue, would
have a share. The respondent does not fall in either of the

two categories. The second difficulty is that cl. (d) does
not warrant such a wi de construction. The words "subject to
the right to shares of the classes of females enunerated in
the above sub-sections" must nean those fenmales who fal
under one or the other clause on an assuned partition
bet ween those coparceners, on the death of one of whom the
property passes to the sole surviving coparcener. The High
Court was therefore in errorin adopting such a wde
interpretation. The High Court was also in error in holding
that the respondent was entitled(to a share relying on the
definition of a "son" as including a grandson and therefore
a nother as neaning a paternal step grandnother. = The not her
in cl. (a) nmeans the nother including the grandnother of
Mendappa and not the grandnother of the appellant.
For the reasons aforesaid the judgnent and decree of the
H gh Court are set aside and the plaintiff's suit is
di sm ssed. There will be no order as to costs.

ORDER
in accordance with the opinion of the ngajority, the appea
is dismssed with costs.
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