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ACT:

Code of Civil Procedure--Q0 41, r. 27--Scope of.

HEADNOTE

Respondent No. 5, who was the Managing Director of a limted
conpany, resigned his post-—and in his capacity as a
sharehol der filed an application in the District Court for
conpul sory winding up of the conpany, which was ordered.
The O ficial Liquidator nade an - application before the
District Judge that as the four Directors, respondent 1 to
4, had illegally, withheld or retained certain anounts, they
becare liable to refund them Contesting this application
respondents 1 to 4 requested that they mght be allowed to
cross examne respondent no. 5, —which application was
rej ected. On appeal the Hi gh Court set aside the order of
the District Judge and remanded the case to the Gty G vi
Court, Bonbay to record additional evidence under Order 41
Rul e 27, Code of Civil Procedure.

On appeal it was contended in this Court that the Hi gh Court
was wong in directing additional evidence to “be allowed
under this Order.

Di sm ssing the appeal

HELD : The H gh Court rightly ordered that| additiona
evi dence be recorded in this case. There  was no
justification whatsoever for the District Court to reject
the evidence which the respondent had intended to lead or to
di sal | ow the production of docunments. [895 H, 896 A]

Under O 41 r. 27 it is only where the Court had inproperly
refused to admt evidence or where the appellate court
required additional evidence to be recorded in order to
enable it to pronounce judgnent that it could nmake such an
or der. Under «c¢l. (b) of this rule the Court may require
additional evidence either to enable it to pronounce
judgment or when it may require additional evidence to be
recorded for any other substantial cause, [894 A-B]

Arjan Singh v. Kaetar Singh and others [1951] SCR 258, state
of UP. V. Mnbodhan Lal Srivastava, [1958] SCR 533,
Muni ci pal Corporation for Greater Bonbay v. Lala Pancham of
Bonbay, [1965] SCR 542 at 548 referred to.
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JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1283 of
1967.

Appeal fromthe Judgnment & Decree dated the 22nd March/ 26th
April/26th June, 1963 of the Bonbay Hi gh Court in Appeal No.
38 of 1959.

V. S. Desai and S. K. Ganbhir for the appellant.

S. T. Desai, Ranesh D. Divan and R P. Kapur, for the
Respondent Nos. 1-4.

R M Mehta, S. K Dholakia and R C. Bhatia, for the
Respondent No. 5.

The Judgrment of the Court was delivered by

JAGANMOHAN REDDY, -J-This appeal is by certificate against
the judgment of the Hi gh Court of Bonbay varying the
judgnent and decree passed against respondents 1 to 4 by the
District Judge of Jagpur on an application under s. 235 of
the Indian Conpanies Act 7 of 1913-hereinafter called the
Act’ .

891

It appears that in or about April 1949 the Industrial &
Agricultural Engineering Conpany (C P.) Ltd.-hereinafter
referred to as the Conpany’ was forned under the Act wth
its registered office situated at Nagpur. Fromthe date of
the Conpany’'s incorporation till August 27, 1952 one
Shantilal Nenthand Shah respondent 5 was the Managing
Director, while respondents 1 to 4 were the Directors of the
Conpany. On  August - 27, 1952, respondent 5 resigned as
Managing Director and in his place tw Directors C V.
Krisbnamurthi respondent 2 and M Ganpatram respondent 3
were appointed Directors. These two new Directors were the
enpl oyees and Directors of a concern known as |ndustrial &
Agricultural Engi neering Conmpany (Bonbay) Ltd.-hereinafter
cal l ed the Bonbay Company’. Respondent 4 T. K. Shanmu is the
cousin of respondent 1 Raghawa Desikachar. There was also a
partnership firmconsisting of respondent 1 and sone others.
The office of this partnership was |ocated in the office of
the Bonbay Conpany. After August 27, 1952, respondent 5
having resigned the office of Managing D rector was only a
sharehol der and it transpired that as the Conpany was not
making profits, the Directors called a neeting of the
sharehol ders of the Conpany on July 29, 1954, in order to
obtain a Special Resolution for voluntary |iquidation of the
Conpany. Even before this nmeeting took place, respondent 5
as share-hol der of the Conpany filed an application-on July
26, 1954 in the District Court at Nagpur against the
Conpany, respondents 1 to 4 and other parties praying for an
order for conpulsory wnding up of the Conpany. The
District Judge passed an order on July 13, 1955 directing
conpul sory wi ndi ng up of the Conpany and appoi nted one K. S.
Msra as the Oficial Liquidator of the said Conpany. The
Oficial Liquidator Msra nade a report to the District
Court on April’ 28, 1956 asking the Court to pass an order
for the public examnation of respondents 1 to 4-the
Directors of the Conpany. The District Judge passed the
order prayed for under s. 196 of the Act on July 7, 1956.
Pursuant to the said order respondents 1 to 4 were publicly
examned by the Oficial Liquidator, and cross-exam ned by
other parties. The Oficial Liquidator also asked for the
exam nati on of respondent 5 who however was directed by the
District Judge to be present in the Court. But since the
District Judge was not in a position to know why and for
what purpose respondent 5 was to be exam ned he directed the
of ficial Liquidator or M. Mani to nake an application for
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that purpose. On June 29, 1957 the Oficial Liquidator
stated that he did not want to exam ne respondent 5. Again
on July 10, 1957 the O ficial Liquidator requested the Court
to examine respondent 5 and the |earned Judge passed an
order on the sane day directing exam nation of respondent 5
at 3 P.M on that day-

892
O July 11, 1957, the Oficial Liquidator nade an application
that as the four Directors respondents 1 to 4 had illegally

wi thhel d or retained certain amounts specified therein they
becarme liable to refund or repay the ambunts with costs and
with such interest as the Court deenms fit. The items which
were said to- be withheld were as foll ows
Conmission ~in respect of sales of Genera
Mot ors pumpi ng sets worth about Rs. 5 | akhs at
4 per cent. to Bonbay
Rs. 20, 000-0-0
(2) Three percent conmm ssion on CGener a
Motors supplied,” transaction worth Rs. 12
| akhs. Rs. 36, 000-0-0
(3) Conmi ssion due on other articles supp-
lied to Mdel ~ MIlIs and Power House etc.
Rs. 30,000-0-0
(4) For ~stock, furniture, motor car etc.
purchased by the Bonbay Conpany at a very |ow

price. The anount nmentioned bei ng t he
di fference between the real -price and the
purchase price Rs. 30, 000-0-0

(5) | mproperly remtted to a sister concern

l. A C (Hyder abad) Ltd.’ Rs.
2,686-3-0

(6) Conmi ssion on the sale of a. boiler
manuf act ur ed by Stein-Miller to M P.
Electricity Board for Iltarsi Power House
through the instrunentality of the Nagpur
Conpany. Rs. 1,30, 000-0-0
TOTAL Rs. 2,48, 686-3-0
Thereafter the Oficial Liquidator applied for certain
amendnments to the application and for inpleadi ng respondents
1 to 4-Directors of the Conpany in |iquidation. The
District Judge by his order dated Decenber 7, 1967 all owed
the application and accordingly the application dated July
11, 1956 was amended. Respondents 1 to 4 by their reply
dated Decenber 27, 1957, showed cause against the said
application of the Oficial Liquidator and requested that
they may be allowed to | ead evidence in connection with the
charges nentioned in the application of the Oficia
Li qui dat or. They also requested that they be allowed to
cross-exam ne respondent 5 Managing Director of. the 'said
Conpany. The District Judge, however, by his order /dated
Septenber 4, 1958, rejected the application of respondents 1
to 4 and on COctober 9, 1958, he passed a decree 'against
respondents 1 to 4 for items (1), (2), (5 & (6), nanely,
for Rs. 20,000/-; Rs. 36,0001-; Rs. 2,686/3/- and Rs.
1,30,000/- with interest at 4 percent. p. a. The District
Judge further directed the Oficial Liquidator to furnish a
statement in respect of the anpbunts due on certain charges
whi ch was accordingly furnished by himon Cctober 23, 1958.
On Cctober 25, 1958, the District Judge ordered respondents
1to 4 to pay further anobunts of Rs. 36,649-32 p
893
and Rs. 21,700-75p as per the report of the Oficia
Li qui dat or. This order formed part of the decree dated
Oct ober 9, 1958.
Respondents 1 to 4 preferred an appeal to the Hi gh Court of
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Bonbay which by an interlocutory judgnent dated January 25,
1963 set aside the order made by the District Judge refusing
respondent s 1 to 4 pernission to lead evidence and
perm ssion to cross-exem ne respondent 5. Accordingly the
Bench ordered the case to be remanded to the Gty GCvi
Court at Bonbay to record additional evidence in the said
matter wunder 0. 41 r. 27 Code of Civil Procedure and remt
to it that evidence.

On an application dated February 11, 1963, the Bench of the
Hi gh Court by its order dated February 12, 1963, refused to
al l ow respondents 1 to 4 to produce certain docunents which
were not produced by themat an earlier stage. Pursuant to
the aforesaid orders dated January 25, 1963 and February 12,
1963 respondents 1 to 4 led the evidence of 11 witnesses
i ncluding thenselves and cross-exam ned respondent 5. They
also filed certain docunents.. No- evidence was led by the
O ficial Liquidator or respondent 5. After the record of the
evi dence was transmtted to the Hi gh Court the Bench by its
judgrment ‘'dated March 22, 1963 passed a decree against
respondents-1, 2 and 3 to pay to the Oficial Liquidator of
the Conpany a sumof Rs 11,973/ 12/-in respect of «certain
stock-in-trade, furniture, notorcycle and notor car sold by
the said Conmpany and-a further sumof Rs. 2,686/8/ 3 being
part of the debt remtted by the said Conpany with interest
on the aforesaid amounts at 6 per cent fromJuly 25, 1954
until paynent . The remmining claim of the Oficia
Li qui dator was set aside and the decree of the District
Court was reversed to that extent..

The first question that has been-urged before us is whether
the Hi gh Court of Bonbay was right in directing additiona
evidence to be led by respondents 1 to 4 under 0. 41 r. 27

Code of CGivil Procedure. This Court has, in severa
deci sions, laid down the circunstances in which an Appellate
Court will be justified in directing additional evidence to

be recorded for the disposal of the appeal. Oder 41 r. 27
Code of Civil Procedure under which additional evidence
could be called for states thus :
"(1) The parties to an appeal shall not be
entitled to produce. additional evi dence,
whet her oral or docunmentary, in-the Appellate
Court. But if-
(a) the Court from whose decree the appea
is preferred has refused to admt evidence
whi ch ought to have beep. admitted,. or
(b) t he Appel | ate Court requires any
docunent to be produced or any witness to be
exam ned to enabl e it to pr onounce
judgrment,or for any other substantial cause,
the Appellate Court may all ow such evidence or
docunent to be produced,. or witness to be
exam ned.
(2) Wher ever additional evidence is allowto
produced by an Appellate Court, the Court
shall record the reason for its adm ssion.™
894
It is apparent that by the terms of the above rule, it is
only where the Court has inproperly refused to admt
evi dence or where the Appellate Court requires additiona
evidence to be recorded in order to enable it to pronounce
judgrment that it can nake such an order. Under 0. 41 r
27(1) (b) the Court mmy require additional evidence either
to enable it to pronounce judgnent or it may require
addi ti onal evidence to be recorded for any other substantia
cause, in Arjan Singh V. Kartar Singh and others(1) it was
held that the legitimte occasion for admtting additiona
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evidence in appeal is when on exam ning the evidence as it
stands sone inherent |acuna or defeat becones apparent, not
where a discovery is nade outside the Court, of fresh
evi dence, and an application is made to inport it. The true
test is whether the appellate court is able to pronounce
judgrment on the materials before it, without taking into
consi deration the additional evidence sought to be adduced.
See also State of U P. v. Manbodhan Lal Srivastava(2) and
Muni ci pal Corporation for Greater Bonbay v. Lala Pancham of
Bonbay and others(3). The |learned Advocate for t he
appel lant, while admitting that the Appellate Court has
power to record additional evidence submits that the High
Court did not go through the evidence, nor did it apply its
mnd as to whether the case was such that it could not
pronounce judgnment on the naterials before it without taking
into consideration the additional evidence sought to be
adduced. This argument, however, ignores the provisions of
0. 41 r. 27(1)(a) under which an Appellate Court can direct
additional evidence to be recorded if the Trial Court had
refused. to allow or declined to record evidence which the
party against-whomthe decree had been passed was prepared
to produce before it.” What we nust, therefore, see is
whether the District' Judge had inproperly rejected the
request to record theevidence of the respondents and
consequently whether “the H gh Court was justified in
directing additional ‘evidence to be recorded. On a perusa
of the record we have no doubt that the District Judge had
i mproperly rejected the prayer of the respondents that they
should be allowed to |ead evidence in connection wth the
charges nentioned in the application filed by the Oficial
Li qui dator and that they should be allowed to cross-exam ne
respondent 5.
The Roznanma dated Septenber 4, 1958 shows that on that day
the four respondents, nanely respondents-1 to 4 represented
by M. Amn, and the Oficial Liquidator in person, appeared
before the District Judge. The  order mmde in t hose
proceedings is as foll ows:
"M. Anmn for the respondents wanted that the
petitioner should be put into the witness box
Sso as to enable him to cross-exanmine the
petitioner on t he poi nt of al | eged
m sf easance. Fromthe record it appears that
the petitioner was under cross-exam nation for
a great length of tine and it is on the
material elicited in his evidence, as also on
the record ot herw se avail abl e here, that the
charge of m sfeasance is made: M. Amns
contention
(1) [1951] S.C.R 258. (2) [1958] S.C. R 5b33.
(3) [1965] 1 S.C R 542 at 548.
895
is that when the petitioner was cross-exam ned
by M. Mni, M. Mani represented the  four
di fferent conpani es and not these respondents.
This may be so, but | do not think now |
shoul d al | ow anot her cross-exam nation of the
petitioner when fromthe record it appears
t hat a detail ed and sear chi ng Cross-
exam nati on was made of t he petitioner
Besi des, there was no question of |eading any
evi dence, since the case was fixed for
argunent from 21-1-58. The only part which
the parties had to play was to point out the
docunents on which each relied for proving or
di sproving the all eged m sfeasance.
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| do not think it is possible for ne to put
the hands of the clock behind by reverting to
the stage of |eading evidence, when this
matter has been fixed for argument since 21-1-
1958. Hence the request is rejected.”
The above proceedings clearly show that no opportunity was
given to respondents 1 to 4 because proceedi ngs of January
12, 1958 show that as soon as witten statement was filed on
December 30, 1957 the District Judge fixed the case for
argunent. The proceedings of July 7, 1958 further show that
M. Amin had brought to the notice of the Oficia
Li qui dator that he should be supplied with materials on
which the Oficial Liquidator would rely for the alleged
nal feasance on the part of his clients, but no materials
were furnished by the Oficial Liquidator. Accordingly on
the second hearing after the aforesaid application, a
petition for subnmtting fresh evidence and for cross-
exam ni ng respondent” 5 was made but it was rejected. The
show cause notice was given by the Oficial Liquidator on
the basi's of the public exam nation of respondents 1 to 4.
it is only in answer to the show cause notice that
respondents 1 to 4 could lead evidence and crossexarm ne
respondent 5. It nay be nmentioned that m sfeasance action
against the Directors is a serious charge. It is a charge
of m sconduct or m sappropriation or breach of trust. For
this reason the application should contain a detailed
narration of the specific acts of conm ssion-and om ssion on
the part of each Director quantifying the loss to the
Conpany arising out of such acts or em ssions. - The burden
of proving m sfeasance or nonfeasance rests on the Oficial
Li qui dat or. The O ficial Liquidator it nmay be nentioned,
nerely relied upon the evidence recorded in public
exam nation of the Directors and on a few docunents tendered
in evidence. At the stage of public exam nation there was
no charge of m sfeasance against the Directors and they were
not in a position to know what would be the grounds that
woul d be all eged against them for recovering any /anounts,
for the 1loss said to have been caused to the Conpany by
reason of such msfeasance. The application nade by the
Oficial Liquidator did not give sufficient particulars
which, in our view, it should have.  Once a show cause
notice was given to respondents 1 to 4 the Oficial
Li qui dator did not |ead any evidence nor rely upon any ot her

docunents, nor did respondent 5 who was instrumental in
initiating the m sfeasance case agai nst respondents 1'to 4
| ead any evidence. 1In our view, there was no justification
what soever for the District Court to reject . the evidence
whi ch

896

the respondents had intended to lead or to disallow the
production of docunments other than those already “produced,
and for that reason the Hi gh Court rightly ordered that
addi ti onal evidence be recorded in this case.

Now coming to the nerits of the appeal. The first challenge
is to the disallowance of Rs. 1,30, 000/-. This amount
represented the conmission on the sale to M P. Electricity
Board of a Stein-Miuller Boiler for |Itarsi Power House
through the instrunentality of the Nagpur Conpany. The
reason why the Hi gh Court disallowed this amount is because
the Oficial Liquidator failed to establish that there was
any connection with the Nagpur Conpany and the sale of this
Boiler to the Itarsi Power House of the M P. Electricity
Boar d. On the admtted facts of the case itself this
conclusion is anply justified. It appears that there was a
partnership firm known as Industrial and Agricultura
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Engi neering Conpany hereinafter called the 1.D.D. This
partnership firmwas the sole selling agent for Stein-Miller
machi nery and products. On Cctober 31,1953, the MP

Electricity Board agreed to purchase fromthe partnership a
Stein Miller Boiler for a sumof about pound, 86,000 in
respect of which there was an agreenent between the |I. D. D

and the Electricity Board. The Electricity Board agreed to
pay a sum of Rs. 1,50,000 tothel. D D. for certain

servi ces. Qut of this sumthe O ficial Liquidator claintd
Rs. 1,30,000/- on the ground that it ambunted to 10 percent.
of the comm ssion which was due to the Nagpur Conpany from
the 1.D.D. and which was wongly withhold by the latter Com
pany, wth the acqui escence of respondent | who was one of
the partners of thel. D. D The case of the Oficia

Li qui dator was that Shantilal Shah then Managi ng Director of
the Conpany bad contacted the officers of the M P
Electricity Board-and it was through his efforts that the
ultimate contract was entered upon. Accordingly a part of
the comm ssion which the I. D. D. was claimng on behalf of
t he Nagpur Conpany nay be al lowed to the Conpany.

The defence of respondents 1 to 4 is that the Nagpur Conpany
had nothing to do with the |- D. D. and that the order was
obtained by the I. D D. partnership itself. In our view,

it is not the case of the Oficial Liquidator that there was
an agreenent under which a part of the conmission was
payable by the I. D. D. to the Nagpur Conpany and much |ess
is there any justification for our holding that respondents
1 to 4, weven if there was any agreenent, which on the
evi dence we say there was not, had intended to with-hold the
anmount . The High Court has gone into the  evidence very
carefully and we do not see any reason for disagreeing wth
its conclusion.

Wth respect to item (1), nanely, conm ssion in respect of
sal es of General Mdtors punpi ng sets worth about Rs. 5 |akhs
at 4 per cent viz. Rs. 20,000/-, the foundation of the
claimis the paynent made by one Premmath Transport & Conpany
at Delhi to the Bonmbay Conpany as infringenent conm ssion

because they had sold certain machinery of the Genera

Motors Ltd. in Bhopal area, the agency of which was held by
the Conpany, and consequently the Conmpany agreed to give an
i nfringenment conm ssion of 4 per cent to the Bonbay Conpany.

897

This amount of Rs. 20,000/- is claimed out of that _anmpunt:

It is contended that Bhopal was within the area allotted to
the Nagpur Conpany and, therefore, it was entitled to the
conmi ssi on. This was denied by Directors. The O ficia

Li quidator failed to establish that the Nagpur Conpany was
entitled to the whole or part of the infringement comm ssion
by reason of the fact that it was a sole selling agent of
the GCeneral Mtors parts in that particular area or it had
an exclusive sub-agency fromthe Bonmbay Conpany. “The High
Court considered that the evidence in the case was not
sufficient to establish either of these clainms. W have not
been persuaded to hol d ot herw se.

In so far as item(2) for Rs. 36,000/- is concerned, here
again the Nagpur Conpany was being paid 15 per cent and 20
per cent commi ssion in respect of nachinery and spare parts
respectively by the Bonmbay Conpany which Conpany was
retaining 5 per cent of the commi ssion in respect of the
orders placed by the Nagpur Conpany. According to the
O ficial Liquidator the Bonbay Conpany was only entitled to
retain 2 per cent and consequently the Nagpur Conpany woul d
be entailed to a further 3 per cent which had been wongly
wi t hhel d. Here again the Hi gh Court considered that there
was not sufficient evidence to sustain the claim Shantila
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Shah who gave evidence did not spell out the actual terns of
the agreenment between the Nagpur Conpany and the Bonbay
Conpany by reason of which the Bonbay Conpany was entitled
to retain only 2 per cent and not 5 percent. It was held,
and there is nothing to establish to the contrary. |nasnuch
as the evidence of respondents 1 to 4 as Directors of the
Conpany was confirmed by the first mnutes, the explanation
given by the respondents nmust be accepted. Rel i ance was
pl aced on sub-item (2) of Item2 of the m nutes of the Board
of Directors of the sister conpanies at which Shantilal Shah

was also present. It was agreed and accepted by all the
associates that a commission of 2 per cent on all such
inmports onthec. i. f. or f. o. b. invoice value, as the
case may be, should be paid to the Bonbay Office. But in so
far as sub-item V of Item IIl was concerned, it was

unani nously agreed that the associated offices should pay a
conmi ssion of 5 percent on their inports covered by, the
i cences owned by the Bonbay office.
The third itemis for Rs. 30,000/- in connection wth the
supplies "~ to Model MIls and the Power House in Nagpur wth
the products of the Mysore Electric Conpany Ltd. There was
some suggestion that the Bonbay Conpany should reduce its
conmission from 5 per cent to 2 per cent but as the High
Court pointed CQut  that it had absolutely no connection
what soever with the inter-Conpany transaction in respect of
goods of which agency was held by the Bonbay Conpany. The
evi dence of Shantilal Shah in this regard was considered to
be highly wunsatisfactory. Apart-from that  Exhibit T-a
letter dated February 2, 1950 clearly showed that the
arrangenent between the Nagpur Conpany and the Bonbay
Conpany was to give comm ssion at a particular rate. The
High Court extracted the relevant portion of the letter
which nerits repetition, It says :

"I am glad to informyouthat we have been

able to get sone additional concession by way

of extra discounts fromthe Msore

11- ML92SupCl / 75

898

Lanp Works and as intimated to you personally

during your recent visit, we shall give you a

portion of this extra conm ssion, thus in all

25 and 2 1/2 per cent, discount on the list

price."
It is no one’s case that the conmi ssion according to this
letter was not paid, and as the Nagpur Conpany has received
this conmission it cannot claimany additional conmission
Ins ofar as item (4) is concerned, it has reference to four
amounts, nanely Rs. 7,689/12/- Rs. 2,184/-; Rs.| 9,827 and
Rs. 2,100/-. Nothing has been shown as to why these clains
wer e not properly allowed. The appel | ant, however,
chall enges the itemfor Rs. 9,827/- as not being the correct
amount. |In fact the book value is Rs. 39,309/4/9. The High
Court took the difference between the book value and the
stock purchased by the Bonbay Conpany after August 23, 1952,
si nce the date of resignation of Shanti | al Shah
Accordingly it took the opening stock as per the bal ance
sheet dated March, 31, 1953 at Rs. 53,574-4-0, The closing
stock as per audit report dated March, 13, 1953,reduced to
the extent of 7/9 was Rs. 24,092-0-0 | eaving an anmount of Rs
29, 482-4-9. This amount was transferred to the Bonbay
office and the difference between the above anmounts anounted
to Rs. 9,827 /-. Shantilal Shah was questioned about this
but he did not know how it was nade up of. No explanation
was also given on behalf of the Official Liquidator as to
how the item was made up of. For this reason this item was
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not all owed. Simlarly no exception can be taken to the
amount of Rs. 2,100/- which was all owed because within few
nonths of its purchase the scooter was sold to the Delhi
Branch for only Rs. 6,001. These two itens, nanely Rs.
9,827/ - and Rs. 2,100/- which are allowable to t he
Li qui dator come to Rs. 11,927 the other two items for Rs.
7,689/12/- and Rs. 2,184/- which relate to the purchases
actually nade by the Bonbay Conpany in pursuance of their
offer and in pursuance of the mgjority resolution of Apri
25, 1953 and the difference between the book value and the
purchase value of the car by the Bonbay Conmpany were also
al | owed. Apart from this, item(5) for a sum of Rs.
2,686/3/- in connection with the wongful remssion to the
Hyderabad Conpany was al so allowed. There seens to be no
di spute on this account because the whole of the anbunt as
cl ai med has been al |l owed.
In the result we find no reason to interfere wth the
Judgnent of the Bonbay H gh Court under appeal. Accordingly
the appeal is dismssed with costs.
P.B.R

Appeal di sm ssed
899




