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Dal veer Bhandari, J.
Leave granted.

Regul ari zation“in public enploynent is the main
i ssue which falls for adjudication in this appeal

Thi s appeal is directed against the judgnent dated
21.10. 2003 passed in Cvil Wit Petition No. 6475 of 1992
by the Hi gh Court of Judicature at Allahabad, Lucknow
Bench, Lucknow, UP.

Brief facts which are necessary to di spose of the
appeal are recapitul ated as under

The appel | ant was appoi nted by Rajya Krish

Ut padan Mandi Parishad, U P., vide order dated
17.7.1989, for a period of three nmonths on contractua
basis on a remuneration of Rs.1,500/- for conducting a
survey in the deficiency of procurenent of the

agricul tural produce of Meerut Division, nanely, Potato
etc. Since the nature of enpl oyment has been di sputed
by the appellant, therefore, we deemit appropriate to set
out the relevant portion of the order dated 17.7.1989 as
under :

“Shri Surinder Prasad Tiwari, 17, Rana Partap

Mar g, Lucknow, is hereby appointed for a period of

three nonths only, on contractual basis on a
remuneration of Rs.1,500/- (Rupees one thousand

five hundred only) per month for conducting a

survey in the deficiency of procurenent of the
agricultural produce of Meerut Division, nanely

Potato etc.

The services of Shri Tiwari shall stand
term nated automatically after the expiry of the
above period of three nonths and his services can
also be terminated earlier also w thout assigning
any reason, if there is no need or under specia
ci rcunmst ances. However, no conpensation will be
given to Shri Tiwari in this regard.

Sd/ - Vijendra Pa
Director, Mandi."
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The appel l ant, on 6.12.1989, was agai h appoi nted
for a period of three nmonths on contractual basis on a
remuneration of Rs.1500/- for surveying the land of the
village comunity and to determ ne whether G amn
Bazar/Haat is held on the |ands of Gram Samaj or Zila
Pari shad and how many whol esal er s/ conm ssi on agents
were working. The relevant part of order dated 6.12.1989
reads as under:
"I n continuation of the efforts of the Mand
Pari shad for term nating/abolishing preval ent
system of Tehbazari in the Faizabad and
Gor akhpur Divisions, Shri Surinder Prasad Tiwar
through Shri V.P. Mshra, 17, Rana Partap Marg,
Lucknow, is hereby appointed for a period of three
nont hs only, on contractual basis on a
rermuneration of Rs.1,500/- (Rupees one thousand
five hundred only) per nmonth for conducting a
survey of 'the foll owi ng works-

(1) Details of the |and of the village community;

(2) Whet her Granin Bazar/Haat is held on the
| ands of Gram Samaj or Zila Parishad

(3) How many whol esal er s/ conmni ssi onagents
are wor ki ng

The services of Shri. Tiwari shall” stand term nated
automatically after the expiry of the above period
and his services can be term nated earlier also

wi t hout assigning any reason, if there i's no need
or under special circunstances. However, no
conpensation will be given to Shri Tiwari in this
regard.

Sd/ - Arvind Mbhan
Director, Mandi"

On 23.3.1990, the appellant was agai n appoi nt ed
on contractual basis for a period of five nmonths. The
rel evant part of the order dated 23.3.1990 reads as
fol |l ows:

“I'n continuation of the efforts of the Mndi

Pari shad term nating/abolishing preval ent system
of Tehbazari in the Faizabad and Gorakhpur

Di vi sions, Shri Surinder Prasad Tiwari, 17, Rana
Partap Marg, Lucknow, is hereby appointed for a
period of five nonths, on contractual basis, on a
remuneration of Rs.1,500/- (Rupees one thousand
five hundred only) per nonth for conducting a
survey of the foll ow ng works-

(1) Details of the land of the village community;

(2) Whet her Granin Bazar/Haat is held on the
| ands of Gram Samaj or Zila Parishad;

(3) How many whol esal er s/ conmi ssi on agents
are wor ki ng

The services of Shri Tiwari shall stand term nated
automatically after the expiry of the above period
and his services can be termnated earlier also
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wi t hout assigning any reason, if there is no need
or under special circunstances and no
conpensation will be given to Shri Tiwari in this
regard.

Sd/ - Arvind Mhan
Director, Mandi"

The appel l ant, on 23.8.1990, was agai n appoi nted
for a period of four nonths on contractual basis. The
rel evant part of the order dated 23.8.1990 reads as
under :

"Shri Surinder Prasad Tiwari is hereby appointed
for a period of four nonths only, on contractua
basis on a renuneration of Rs.1,800/- (Rupees

one thousand ei ght ‘hundred only) per nmonth for
executing the devel opnment wor ks of Kanpur Area
viz., Wod Mandi and Leat her Mandi  and for

devel opnent - of Vegetable Mandi and for survey

and ot her-works, fromthe date of his joining the
Mandi Samiti, Kanpur. Al'l the terns and
conditions of the contract shall remain as before.
Shri Tiwari will work under the control of
Secretary, Mandi Samiti, Kanpur and paynents

also will be made to himby the Mandi Samti,
Kanpur .

Sd/ - Arvind Mhan
Director, Mndi"

The appel | ant was agai n appointed for a period of
four nonths by an order dated 14.2.1991.  Rel evant part
of the said order reads as under:

"Shri Surinder Prasad Tiwari through Shri V.P.
M shra, 17, Rana Pratap Marg, Lucknow is hereby
appointed for a period of four nonths only on a
nmont hly renuneration of Rs.1,800/- (Rupees one
t housand ei ght hundred only) for conducting
survey of the construction/devel opment wor ks of
the New Mandi s of Wod and Leat her in Kanpur

He is being appointed in the Mandi Samti

Kanpur as per the terns and conditions of the
contract. Thereafter, this contract work shal
automatically stand terni nated

Payments of the aforesaid renuneration will be
made to Shri Surinder Tiwari by the Mandi Samti,
Kanpur .

Sd/ - Arvind Mhan
Director, Mndi"

On 1.7.1991 the appellant was agai n appoi nted for
a period of four nonths on contractual basis. The
rel evant part of the order dated 1.7.1991 reads as under
"By Board’s Order No.A-K/91-328 dated
14.2.1991, Shri Surinder Prasad Tiwari was
appointed in the Mandi Samiti, Kanpur, for a
peri od of four nonths only, on contractual basis
on a renuneration of Rs.1,800/- (Rupees one
t housand ei ght hundred only) per nmonth as per
the terms and conditions of the Contract. Now,
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after conpletion of the period of the contract, the
services of Shri Tiwari are hereby extended for a
further period of three nonths fromthe date of

i ssuance of this order, in the interests of genera
public. The contractual period shall stand

term nated automatically after expiry of three
nmont hs. However, his services can al so be

term nated any tinme before contractual period of
three nonths, in case he is not required, or under
any speci al circunstances, and for which Shri
Tiwari will not be entitled to any conpensati on.
The renuneration of Shri Tiwari will be paid by
the Mandi Samiti, Kanpur, as per the terns and
conditions of earlier contract.

He should join only after agreeing to the ternms and
condi tions of the previous contract.

Sd/ - Arvi nd Mbhan
Director, Mndi"

Lastly, on 14.10.1991, the appellant was again
appoi nted for a period of six nonths on contractua
basis. The relevant part of the order dated 14.10.1991
reads as under:

“Shri Surinder Prasad Tiwari through Shri V.P.

M shra, 17, Rana Pratap Marg, Lucknow is

her eby appointed for a period of six nmonths only,
on contractual basis, on a monthly reruneration
of Rs.1,800/- (Rupees one thousand ei ght

hundred only) per nonth for executing the

el ection/re-organi zati on works of Mandi Sanitis,
under the terms and conditions of the contract.
He is being kept on contract with effect fromthe
date of his joining and he will renain under the
control of the Deputy Director (Marketing) Mnd
Pari shad, H. O

Sd/ - Arvind Mhan
Director, Mndi"

The case of the appellant is that his services were
orally terminated on 1.9.1992, whereas, according to the
respondents, the appellant’s appoi nt nent was on
contractual basis and his services came to an end after
the period of the contract was conpl et ed. The appel | ant
aggrieved by the oral termnation and/or non-
continuation in service preferred a wit petition before the
Al | ahabad Hi gh Court at Lucknow Bench, Lucknow.

The Division Bench of the High Court after hearing
the parties observed that, in law, there are only two kinds
of appointnments. The first is the pernmanent appoi nt ment
and the second is the tenporary appointnment. According
to the Division Bench, tenporary appointnents have
further various sub-categories, such as casual appointee,
dai |l y wager, ad-hoc appoi ntee, contractual appointee,
probati oner etc. The Court observed that a tenporary
appoi ntee has no right to the post. Only a per manent
appoi ntee has such a right to the post. The Court
observed that the appointnents to the pernanent posts
are nade after follow ng the procedure under Article 16
of the Constitution. The Court observed that the
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appel | ant was never appointed by followi ng the said
procedure and he was never confirnmed and,

consequently, he has no right to the post as well. The
Court further observed that nerely because the appell ant
had succeeded in getting an interimorder of this Court, it
does not entitle himto have any right and the wit
petition filed by the appellant was dism ssed by the Hi gh
Court on 21.10.2003.

The appel l ant, aggrieved by the said order of the

Hi gh Court, preferred this appeal before this Court. The
appel | ant has rai sed a nunber of questions of lawin this
appeal. The sane are reproduced as under:

a. Wet her engagi ng the enpl oyees on contract

basi s without any security of their tenure
and continuing them for years on neager
wages for the works of perennial nature, is
not illegal, arbitrary, unconstitutional and
within the anbit of “Unfair Labour Practice?

b. Wiet her an enpl oyee contan|ng on post
fromlast nore than 14 years is not entitled
to the regularizationof his services?

C. Whet her the appoi ntnent of the petitioner
can be terned as irregular and illegal when

the Mandi Regul ations 1984 itself provide

the provisions of a contract appointnent?

d. Vet her it is permssible under |aw to
term nate the services of the petitioner while
the hundreds of juniors appointed in the

sane manner are still retained in the
service?
e. Vet her the H gh Court has not commtted

the error of lawin dismssing the wit
petition of the petitioner when approxi nately
110 civil appeals of the enpl oyees appoi nted
in the same manner are still pending before
the Hon’ bl e Supreme Court?

f. Whet her the Hi gh Court has not erred in
di smssing the wit petition of the petitioner
ignoring the fact that the matter of
regul ari zati on of the petitioner is still under
consi deration before the authorities?

g. Whet her the oral order termnating the
service of the petitioner can be justified
when the sane was passed wi t hout

assigni ng any reason and wi thout giving
opportunity of hearing?

h. Whet her the High Court was justified in
di smssing the petition filed by the
petitioner?

i Vet her in any event the judgnent and
order passed by the Hi gh Court is liable to
be set aside?

The appell ant submitted that the inpugned
judgrment is manifestly illegal, incorrect and agai nst the
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record of the case. The appellant also subnmitted that the
respondents are guilty of unfair |abour practice by
engagi ng the enpl oyees on contract basis w thout any
security of their tenure and continuing themfor years on
nmeager wages for the works of perennial nature. It was
further submitted that the appellant has been wor ki ng
continuously for 14 years and was entitled to be

regul arized in service. The appellant also subnmtted that
nunber of persons simlarly placed are still continuing in
their services, whereas the services of the appellant have
been di spensed with.

This Court issued a show cause notice and, in
pursuance to the said show cause notice, a
conpr ehensi ve counter affidavit was filed by Lokesh
Kumar, Deputy Director (Adnministration), Head Quarters,
Mandi Parishad, Lucknow on behalf of the respondents.
At the outset, it was-incorporated in the counter affidavit
that the appellant had suppressed the material facts
fromthis Court. ~The appell ant had not disclosed to the
Court that his tenure of 14 years was due to the interim
order dated 15.9.1992 granted-in favour of the appellant
by the High Court and it was because of the interimorder
that the respondents had to continue the appellant in the
department. It was further stated in the counter affidavit
that the appellant was nerely a tenporary enpl oyee who
was gi ven enpl oynent as per the needs and exigenci es of
different projects undertaken by the Mandi Parishad. It
was further stated that the appointment of the appell ant
was not agai nst any substantive post, as alleged by the
appellant in the wit petition. 1t was also incorporated in
the counter affidavit that the appellant was given fixed
term appoi ntments on contractual basis and his services
were automatically termnated after the expiry of the
contract period. The copies of the orders giving
contractual appointnents to the appellant have been
produced along with the counter affidavit, which have
al ready been reproduced in the precedi ng paragraphs of
this judgnent. According to the respondents, the
appel l ant’ s case for regularization has no nerit and the
H gh Court was correct and justified in dismssing the
wit petition filed by the appellant.

In the rejoinder affidavit, the appellant has
reiterated the avernents incorporated in the petition

On careful analysis of the appointment orders, it is
reveal ed that the appellant’s contractual appointnment
was for a fixed termfor carrying out the work of a
specified project. The appellant was engaged from tine
totinme to work on different projects and the |ast contract
was dated 14.10.1991 and thereafter, the appellant was
not appoi nted. The appellant’s appoi ntment was purely a
fixed termappointnent. By no stretch of imagination it
could be said that the appoi ntnent of the appellant was
nmade while follow ng the procedure as |aid down under
Articles 14 and 16 of the Constitution. A three-Judge
Bench of this Court in Del hi Devel opnent Horticulture
Enpl oyees’ Union v. Del hi Adm nistration, Delhi &
O hers reported in (1992) 4 SCC 99, observed as under
"The above figures show that if the resources used
for the Jawahar Rozgar Yojna were in their
entirety to be used for providing full enploynent
t hroughout the year, they would have given
enpl oyment only to a small percentage of the
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popul ation in need of incone, the remaining vast
nmajority being left with no i ncome what soever. No
fault could, therefore, be found with the limted
obj ect of the schene given the Iimted resources at
the di sposal of the State. Those enpl oyed under
the schene, therefore, could not ask for nore than
what the schene intended to give them To get an
enpl oyment under such schenme and to clai mon

the basis of the said enploynment, a right to

regul arization, is to frustrate the schene itself. No
court can be a party to such exercise. It is wong
to approach the problenms of those enpl oyed under
such schenes with a view'to providing themwth
full enploynent and guaranteeing equal pay for
equal work. These concepts, in the context of such
schenmes are both unwarranted and m spl aced.

They will do nore harm than good by depriving

the many of the little inconme that they may get to
keep themfrom starvation. They woul d benefit a
few at the cost of the many starving poor for whom
the schenes are neant. That would also force the
State to wind up the existing schemes and forbid
them fromintroduci ngthe new ones, for want of
resources. This is not to say that the problens of
the unenpl oyed deserve no consi deration or
synpathy. This is only to enphasise that even
anong the unenpl oyed a distinction exists

bet ween t hose who live bel ow and above the

poverty line, those in need of partial and those in
need of full enploynent, the educated and
uneducat ed, the rural and urban unenpl oyed

etc.”

In State of H machal Pradesh, through the
Secretary, Agriculture to the Govt. of Hi macha
Pradesh v. Nodha Ram & Qthers reported in 1998 SCC
(L&S) 478 : AIR 1997 SC 1445, in regard to the status of
the tenporary project enployees enployed in the
CGovernment project, the Court held as under

"It is seen that when the project is conpleted and
cl osed due to non-availability of funds, the

enpl oyees have to go along with its cl osure. The

H gh Court was not right in giving the direction to
regul arize themor to continue themin other

pl aces. No vested right is created in tenporary
enpl oyment. Directions cannot be given to

regul arize their services in the absence of any

exi sting vacancies nor can directions be givento
the State to create posts in a non-existent
establ i shnent. The Court woul d adopt pragnatic
approach in giving directions. The directions

woul d anmount to creating of posts and conti nuing
them despite non-availability of the work. W are
of the considered view that the directions issued
by the High Court are absolutely illegal warranting
our interference. The order of the Hi gh Court is,
therefore, set side."

The ratio of this case squarely applies to the facts of this

appeal

In Karnataka State Private Col |l ege Stop-Gap

Lecturers Association etc. v. State of Karnataka &

QO hers reported in (1992) 2 SCC 29, the Court held as
under :

" A temporary or ad hoc enpl oyee may not have
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a claimto becone pernmanent wi thout facing

sel ection or being absorbed in accordance with
rul es but no discrimnination can be nmade for sane
job on basis of nmethod of recruitment. Such
injustice is abhorrent to the constitutiona
schene. "

The controversy involved in this case is no | onger
res integra.

A Constitution Bench of this Court in the case of
Secretary, State of Karnataka & Others v. Umadevi
(3) & Ohers reported in (2006) 4 SCC 1 has
conprehensively dealt with the issues involved in this
case. The Constitution Bench has observed as foll ows:
" 2. Publ i c enpl oynment in a sovereign socialist
secul ar denocratic republic, has to be as set down
by the Constitution and the | aws made
thereunder. Qur constitutional schene envi sages
enpl oynment by the Governnent and its
instrunmentalities on the basis of a procedure
established in that behalf. Equality of opportunity
is the hallmark, and the Constitution has provided
also for affirmative action to ensure that unequals
are not treated as /equals. Thus, any public
enpl oyment has to be /in ternms of the
constitutional schene.

4. But, sonetines this process is not adhered
to and the Constitutional scheme of public

enpl oyment is bypassed. The Union, the States,
their departnents and instrunmentalities have
resorted to irregul ar appointnents, especially in
the |l ower rungs of the service, wi thout reference to
the duty to ensure a proper appoi ntnent

procedure through the Public Service

Conmi ssions or otherwi se as per the rules

adopted and to permt these irregular appointees
or those appointed on contract or on daily wages,
to continue year after year, thus, keeping out
those who are qualified to apply for the post
concerned and depriving them of an opportunity

to conpete for the post. It has also |l ed to persons
who get enployed, without the followi ng of a
regul ar procedure or even through the backdoor or
on daily wages, approaching the courts, seeking
directions to make them permanent in their posts
and to prevent regular recruitnent to the posts
concer ned.

6. The power of a State as an enployer is nore
limted than that of a private enployer inasnuch
as it is subjected to constitutional limtations and

cannot be exercised arbitrarily (See: Basu' s
Shorter Constitution of India). Article 309 of the
Constitution gives the Governnment the power to
franme rules for the purpose of |aying down the
conditions of service and recruitnent of persons to
be appointed to public services and posts in
connection with the affairs of the Union or any of
the States. That article contenpl ates the draw ng
up of a procedure and rules to regulate the
recruitnent and regul ate the service conditions of
appoi ntees appointed to public posts. It is well
acknow edged that because of this, the entire
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process of recruitnent for services is controlled by
det ai |l ed procedures which specify the necessary
qualifications, the node of appointnent, etc. If
rul es have been nade under Article 309 of the
Constitution, then the Governnment can nake

appoi ntnents only in accordance with the rules.
The State is nmeant to be a nodel enpl oyer. The
Enpl oynent Exchanges (Conpul sory Notification

of Vacanci es) Act, 1959 was enacted to ensure
equal opportunity for enploynent seekers.

Though this Act may not oblige an enpl oyer to
enpl oy only those persons who have been

sponsored by enpl oynent exchanges, it places an
obligation on the enployer to notify the vacancies
that may arise in the various departnments and for
filling up of those vacancies, based on a
procedure. Normally, statutory rules are franed
under the authority of | aw governi ng enpl oynent.
It is recogni zed that no government order
notification or circular can be substituted for the
statutory rules framed under the authority of I|aw.
This is because, following any other course could
be di sastrous inasnuch as it will deprive the
security of tenure and the right of equality
conferred on civil /'servants under the
constitutional schenme. It may even anount to
negating the accepted service jurisprudence.
Therefore, when statutory rules are framed under
Article 309 of the Constitution which are
exhaustive, the only fair means to adopt is to
make appoi ntnents based on the rules so

framed."

In the above case, this Court, in para 11, further
observed as under:
"11. In addition to the equality cl ause
represented by Article 14 of the Constitution,
Article 16 has specifically provided for equality of
opportunity in matters of public enploynent.
Buttressing these fundanental rights, Article 309
provi des that subject to the provisions of the
Constitution, Acts of the legislature may regul ate
the recruitnment and conditions of service of
persons appointed to public services and posts in
connection with the affairs of the Union or of a
State. In view of the interpretation placed on
Article 12 of the Constitution by this Court,
obvi ously, these principles also govern the
instrunentalities that come within the purview of
Article 12 of the Constitution. Wth a view to nake
the procedure for selection fair, the Constitution
by Article 315 has al so created a Public Service
Conmi ssion for the Union and Public Service
Comm ssions for the States. Article 320 deals
with the functions of the Public Service
Comm ssions and mandates consultation with the
Conmi ssion on all matters relating to nethods of
recruitment to civil services and for civil posts and
other related matters. As a part of the affirmative
action recogni zed by Article 16 of the Constitution,
Article 335 provides for special consideration in
the matter of claims of the nenmbers of the
Schedul ed Castes and Schedul ed Tribes for
enpl oyment. The States have nade Acts, Rules or
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Regul ations for inplenenting the above
constitutional guarantees and any recruitnent to

the service in the State or in the Union is governed
by such Acts, rules and regul ations. The
Constitution does not envisage any enpl oynent
outside this constitutional scheme and w t hout
followi ng the requirenents set down therein."

This Court, in the aforesaid case, also discussed the
case of Indra Sawhney & Others v. Union of India &
O hers reported in 1992 Supp (3) SCC 217. It is
observed in this case as under:

"644. The significance attached by the Founding
Fathers to the right toequality is evident not only
fromthe fact that they enployed both the
expressions 'equality before the law and ’equa
protection of the laws” in Article 14 but proceeded
further to state the sanme rule in positive and
affirmativeterns in Articles 15 to 18.

645. I nasnuch as public enpl oynent always gave

a certain status and power\027it has al ways been
the repository of State power\027besi des the neans
of livelihood, special care was taken to declare
equal ity of opportunity in the matter of public
enpl oyment by Article 16. C ause (1), expressly
declares that in the matter of public enpl oynment

or appointnent to any office under the State,
citizens of this country shall have equa
opportunity while clause (2) declares that no
citizen shall be discrimnated in the said matter on
the grounds only of religion, race, caste, sex,
descent, place of birth, residence or any of them
At the sane time, care was taken to declare in
clause (4) that nothing in the said Article shal
prevent the State from naking any provision for
reservation of appointnents or posts in favour of
any backward class of citizens which in the

opi nion of the State, is not adequately represented
in the services under the State."

These bi nding deci sions are clear inperatives that
adherence to Articles 14 and 16 of the Constitution is a
nmust in the process of public enploynent.

The Constitution Bench in Unadevi’'s case (supra)
has observed that adherence to the rule of equality-in
public enploynent is a basic feature of our Constitution
It was observed as under:

"43. Thus, it is clear that adherence to the rule of
equality in public enploynent is a basic feature of
our Constitution and since the rule of lawis the
core of our Constitution, a court would certainly
be di sabl ed from passing an order uphol ding a
violation of Article 14 or in ordering the
over | ooki ng of the need to conply with the
requirenents of Article 14 read with Article 16 of
the Constitution. Therefore, consistent with the
schene for public enploynent, this Court while

| ayi ng down the | aw, has necessarily to hold that
unl ess the appointnent is in terms of the rel evant
rul es and after a proper conpetition anong
qual i fied persons, the sane woul d not confer any
right on the appointee. If it is a contractua

appoi ntnent, the appoi ntrment comes to an end at

the end of the contract, if it were an engagenent
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or appoi ntnment on daily wages or casual basis, the
sane woul d cone to an end when it is

di scontinued. Simlarly, a tenporary enployee

could not claimto be made pernanent on the

expiry of his termof appointment. It has also to be
clarified that nerely because a tenporary

enpl oyee or a casual wage worker is continued for

a tine beyond the termof his appointnent, he

woul d not be entitled to be absorbed in regul ar
service or made pernmanent, nerely on the

strength of such continuance, if the origina
appoi nt nent was not nade by foll owi ng a due

process of selection as envisaged by the rel evant
rules. It is not open to the court to prevent regular
recruitnment at the instance of tenporary

enpl oyees whose period of enployment has cone

to an end or of ad hoc enpl oyees who by the very

nat ure of ‘their appoi ntnent, do not acquire any

right. The H gh Courts acting under Article 226 of

the Constitution, should not ordinarily issue
directions forabsorption, regularization, or

per manent continuance unl ess the recruitnment

itself was nmade regularly and in ternms of the
constitutional scheme. Merely because an

enpl oyee had conti nued under cover of an order of

the court, which we have described as "litigious

enpl oyment" in the earlier part of the judgnent,

he woul d not be entitled to any right to be

absorbed or nade pernanent in the service. In

fact, in such cases, the H gh Court may not be
justified in issuing interimdirections, since, after
all, if ultimtely the enpl oyee approaching it is
found entitled to relief, it nay be possible for it to
mould the relief in such a manner that ultinately

no prejudice will be caused to him whereas an
interimdirection to continue his enpl oynment

woul d hold up the regul ar procedure for selection

or inpose on the State the burden of paying an

enpl oyee who is really not required. The courts

must be careful in ensuring that they do not

interfere unduly with the econom c arrangenent of

its affairs by the State or its instrunmentalities or

| end thensel ves the instruments to facilitate the
bypassi ng of the constitutional and statutory
mandat es. "

In the instant case, the appellant has continued in
service for 14 years because of the interimorder granted
by the Hi gh Court on 15.9.1992. In the aforesaid case,
the Constitution Bench has observed that nerely
because an enpl oyee had continued under cover of an
order of the court, which the court described as "litigious
enpl oynment”, he would not be entitled to any right to be
absorbed or nade pernmanent in the service.

In the instant case, the appellant submitted that he
has been continued in service for 14 years and is entitled
for regularization. This aspect of the matter has al so
been specifically dealt with by the said Constitution
Bench in para 45 of the judgnent and it was observed as
under :

"45. VWil e directing that appointnents,

temporary or casual, be regularized or made

per manent, the courts are swayed by the fact that

the person concerned has worked for some tine

and in sonme cases for a considerable |ength of

time. It is not as if the person who accepts an
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engagenment either tenporary or casual in nature,
is not aware of the nature of his enploynent. He
accepts the enploynment with open eyes. It may be
true that he is not in a position to bargai n\027not at
arns | engt h\ 027si nce he m ght have been searching
for sonme enploynment so as to eke out his
livelihood and accepts whatever he gets. But on
that ground alone, it would not be appropriate to
jettison the constitutional schene of appointment
and to take the view that a person who has
temporarily or casually got enployed should be
directed to be continued permanently. By doing
so, it will be creating another node of public
appoi ntnent which is not permssible..."

An argunment was made before the Constitution
Bench that the State action in not regularizing the
enpl oyees was not fair within the framework of the rule
of law. The Court observed that if the appointnents,
whi ch have not been nade according to the
constitutional schenme, are regularized, that would
amount to perpetuate an-illegality in the matter of public
enpl oyment and that would be a negation of the
constitutional scheme adopted by the people of this
country.

Admittedly, the appellant has not been appointed in
terms of the relevant rules or in adherence to Articles 14
and 16 of the Constitution.

I n Umadevi’ s case (supra), this Court has al so
dealt with another aspect of the matter and observed as
under :

"47. When a person enters a tenporary

enpl oynent or gets engagenent as a contractua

or casual worker and the engagenment is not based
on a proper selection as recognized by the rel evant
rules or procedure, he is aware of the
consequences of the appoi ntent being

temporary, casual or contractual in nature. Such
a person cannot invoke the theory of legitinate
expectation for being confirnmed in the post when
an appoi ntnment to the post could be made only by
follow ng a proper procedure for selectionand in
cases concerned, in consultation with the Public
Servi ce Conmi ssi on\ 005. "

The ratio of the aforenentioned judgnment is that the
courts cannot encourage appoi ntnments whi ch are made
outside the constitutional scheme and it is inproper for
the courts to give any direction for regularization of the
person who has not been appointed by followi ng the
procedure | aid down under Articles 14, 16 and 309 of the
Constitution.

Recently, this Court again reiterated the sane

principle in the case of Haryana State Agricultura

Mar ket i ng Board v. Subhash Chand & Anot her

reported in (2006) 2 SCC 794. In this case also, the
enpl oyees were appoi nted on contract basis. The Court
hel d as under:

"It is the contention of the appellant that the
respondent was appoi nted during the ’wheat

season’ or ’'paddy season’. It is also not in dispute
that the appellant is a statutory body constituted

under the Punjab and Haryana Agriculture

Produce Marketing Board Act. In terms of the

provi sions of the said Act, indisputably,
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regul ations are franmed by the Board | ayi ng down

the ternms and conditions of services of the

enpl oyees working in the Market Committees. A

bare perusal of the offer of appointnent clearly
goes to show that the appointnments were made on
contract basis. It was not a case where a wor knman
was continuously appointed with artificial gap of 1
day only. Indisputably, the respondent had been
re-enpl oyed after ternmination of his services on
contract basis after a considerable period(s)."

In a recent judgnent in National Fertilizers Ltd.

& O hers v. Sonvir Singh reported in (2006) 5 SCC
493, this Court had an occasion to exam ne the matter
after pronouncenent of the aforenmentioned judgnent by
the Constitution Bench. The Court in this case has laid
down that it is nowtrite law that "State" within the
meani ng  of Article 12 of the Constitution is bound to
conply with the constitutional requirenents as
adunbrated in Articles 14 and 16 thereof. Wen the
Recruitment Rul'es are nmade, the enployer woul d be
bound to conply with the sane.” Any appointnent in
viol ation of such Rules woul'd render themas nullities. It
is also well settled that no recruitnent should be
permtted to be made through back door

In National Fertilizers Ltd. (supra), this Court
referred to the decision in Union Public Service
Commi ssion v. Grish Jayanti Lal Vaghela & Qthers
reported in (2006) 2 SCC 482, wherein the Court had
observed as under:

"The appoi ntnent to any post under the State can

only be nade after a proper advertisenment has

been nade inviting applications fromeligible

candi dat es and hol di ng of sel ection by a body of
experts or a specially constituted comm ttee whose
menbers are fair and inpartial through a witten

exam nation or interview or sone other rationa
criteria for judging the inter se nerit of candi dates
who have applied in response to the advertisenent
made. A regul ar appointnment to a post under the
State or Union cannot be nmade without issuing
advertisenment in the prescribed manner which

may in sonme cases include inviting applications
fromthe enpl oynment exchange where eligible

candi dates get their nanes registered. Any regular
appoi nt nent nade on a post under the State or

Uni on wi t hout issuing advertisenent inviting
applications fromeligible candi dates and w t hout
hol di ng a proper selection where all eligible

candi dates get a fair chance to conpete woul d

vi ol ate the guarantee enshrined under Article 16

of the Constitution."

In Banarsidas & Qthers v. State of UP. &

QO hers [AIR 1956 SC 520], a Constitution Bench of this

Court had an occasion to deal with the scope of Article 16
of the Constitution. The Court laid down that Article 16

of the Constitution is an instance of the application of the
general rule of equality laid down in Article 14 with
special reference to the opportunity for appointnent and
enpl oyment under the Governnent.

W are able to discern the sane ratio fromthe
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j udgrment of another Constitution Bench of this Court in
General Manager, Southern Railway & Another v.
Rangachari [AIR 1962 SC 36].

Equal opportunity is the basic feature of our
Constitution. Public enploynent is repository of the
State power. Certain status and powers emanate from
public enpl oynent.

H M Seervai, in his cel ebrated book "Constitutiona

Law of India" has nentioned that in fact the principle of
recruitnment by open conpetition was first applied in

I ndia and then applied in Engl and.

Qur constitutional schene clearly envisages

equal ity of opportunity in public enployment. The
Foundi ng Fat hers of the Constitution intended that no
one shoul d be deni ed opportunity of being considered for
public enploynent on the ground of sex, caste, place of
birth, residence and religion. This part of the
constitutional schene clearly reflects strong desire and
constitutional philosophy to inplement the principle of
equality in the true sense in the matter of public

enpl oynent .

In view of the clear and unanbi guous constitutiona
schene, the courts cannot countenance appointnents to
public office which have been made agai nst the
constitutional scheme. In the backdrop of constitutiona
phi |l osophy, it would be inproper for the courts to give
directions for regularization of services of the person who
is working either as daily-wager, ad hoc enpl oyee,
probati oner, tenporary or contractual enployee, not

appoi nted follow ng the procedure |aid down under
Articles 14, 16 and 309 of the Constitution. |In our
constitutional schene, there is no roomfor back door
entry in the matter of public enployment.

In view of clear enunciation of law laid down in the
recent judgnment of the Constitution Bench and ot her
judgrments, we do not find any infirmty in the inpugned

j udgrment of the High Court. The appeal being devoid of
any nerit is accordingly disnissed. However, inthe facts
and circunstances of the case, we direct the parties to
bear their own costs.




