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CASE NO. :
Appeal (civil) 230 of 2007

PETI TI ONER
Aj ay Bansa
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Anup Mehta & O's

DATE OF JUDGVENT: 16/01/2007

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT
(Arising out of SLP(C) No. 10166/2006)

S.B. Sinha, J.

Leave granted.

Thi s appeal is directed against a judgnent and order dated 30.01. 2006
passed by a | earned Single Judge of the H gh Court of Del hi whereby and
wher eunder an application filed under Article 227 of the Constitution of
India filed by the respondents herein against ajudgnent and order dated
27.05. 2005 passed by a learned Cvil Judge, Karkardooma, Delhi was
al | oned.

Appel l ant herein filed a suit which was marked as Suit No. 303 of
2004 for recovery of a sumof Rs. 2,93,987/- with interest on account of
di shonoured cheques. The said suit was filed in terns of Order XXXVII of
the Code of Civil Procedure (Code). The respondents filed an application
purported to be under O der XXXVIIl;, Rule 3 (5) of the Code praying for
grant of |leave to defend the said suit.  The learned Civil Judge refused to do
so by an order dated 27.05.2005 opi ni ng:

"I amconvinced with the plaintiff’'s contention that
the defence as disclosed by defendant in their
application is shamand illusory and in ny

consi dered opi nion, the defendants are not entitled
for leave to defend the present suit and the plaintiff
is entitled to have the judgnent signed.

Accordingly, the application under Oder 37, Rule

3(5) CPC of the defendants is devoid of any

nerits. The sane is hereby dism ssed.

Application is disposed of accordingly."

On the said date itself, a final judgnent and decree was passed for a
sumof Rs. 2,83,987/- with interest at the rate of 12%thereon hol di ng:

"4. It is contenplated under Order 37, Rule 3(5)
CPC that if any application for |eave to defend the
suit has been nade by the defendant and is refused,
the plaintiff shall be entitled to judgnent
everywhere. Since the application under O der 37,
Rul e 3(5) CPC of the defendants has been

di sm ssed as the defendants failed to rai se any
triable issue or disclose any defence in their
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application, in nmy considered opinion, the plaintiff
has becone entitled to have the judgnent signed.
Accordingly, suit of the plaintiff is hereby decreed
with cost plaintiff is entitled for a decree to recover
a sumof Rs. 2,83,987/- fromthe defendants.

However, since the plaintiff has failed to establish
his claimof interest @18% per annum whi ch he

has clained is the market rate for commercia
transaction, | aminclined to award the interst at the
prevailing rate only which is @12% per annum on

the decretal ampunt fromthe date of institution of
the present suit till realization. Decree sheet be

pr epar ed\ 005"

An application filed thereagainst by the respondents has been all owed
by the inpugned judgnent: The appellant is, thus, before us.

The short contention raised by M. Jitender Sharna, |earned senior
counsel appearing on behalf of the appellant, is that keeping in view of the
fact that an appeal was naintai nabl e under Section 96 of the Code agai nst
the judgnent and decree passed by the | earned Cvil Judge, the application
under Article 227 of the Constitution of |India was not naintainable.

The contention of M. V.L. Madan, learned counsel appearing on
behal f of the respondents, on the other hand, is that the wit petition was
mai nt ai nabl e as the respondents coul d not have been put to undue hardship
of depositing the entire decretal ampunt in ternms of Order XLI Rule 1 of the
Code of Civil Procedure although it had made out a good case for obtaining
| eave to defend the suit.

Order XXXVIl, Rule 3(5) of the Code reads, thus:

"(5) The defendant may, at any tine within ten

days fromthe service of such summons for

judgrment, by affidavit or otherw se disclosing such
facts as may be deenmed sufficient (to entitle himto
defend, apply on such sumons for leave to

defend such suit, and | eave to defend nay be
granted to himunconditionally or upon-such terns
as may appear to the Court or Judge to be just

Provi ded that | eave to defend shall not be refused

unl ess the Court is satisfied that the facts di scl osed
by the defendant do not indicate that he has a
substantial defence to raise or that the defence

i ntended to be put up by the defendant is frivol ous

or vexatious :

Provi ded further that, where a part of the anopunt
clainmed by the plaintiff is admtted by the

def endant to be due fromhim |eave to defend the
suit shall not be granted unless the anpbunt so
admtted to be due is deposited by the defendant in
Court."

A "decree" is defined under Section 2 (2) of the Code to nean

decree" means the formal expression of an

adj udi cation which, so far as regards the Court
expressing it, conclusively determ nes the rights of
the parties with regard to all or any of the natters
in controversy in the suit and nay be either
prelimnary or final. It shall be deenmed to include
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the rejection of a plaint and the determ nati on of
any question within section 144, but shall not
i ncl ude\ 027

(a) any adj udi cati on fromwhich an appeal lies
as an appeal from an order, or

(b) any order of dismssal for default."

A "judgrment" is defined under Section 2(9) of the Code to nean "the
statenment given by the Judge on the grounds of a decree or order"”.

An order refusing to grant |leave is a judgnent within the nmeani ng of
Letters Patent of the Chartered H gh Courts. [See Shah Babulal Khinji v.
Jayaben D. Kani a and Anot her, (1981) 4 SCC 8]

A decree passed in a summary suit where | eave to defend the suit has
been refused i's al nbst automatic.  The consequence of passing a decree
cannot be avoi ded.

Ordinarily, an application under Article 227 of the Constitution of
I ndia woul d not be maintai nable where an appeal lies. An appeal lay from
the decree under Section 96 of the Code. When an appeal could be filed,
ordinarily, an application under Article 227 of the Constitution of India
woul d not be entertained.

A decree passed subsequent to the refusal of |eave to defend could
ei ther be under Order XXXVII Rule 3(6) of the Code or it could be based on
the affidavit evidence on the side of the plaintiff and the documents
produced or even based on oral evidence formally proving, say, the
execution of a prom ssory note by the defendant. It may not be proper or
necessary to apply the theory of "dependent order" in such circunstances.
For one, the theory may not apply. Even if this Court were to set aside the
order of the court bel ow and give the defendant |eave to defend the suit, the
decree that is passed may not go automatically. 1t may have to be set aside.
Secondl y, the defendant can always go to the court which passed the decree
and nove under Rule 4 of Order XXXVI1 of the Code to reopen the decree.

The theory of "dependant order" nmay not apply in a case of this nature
because even if this Court were to set aside the order refusing |leave to

def end, the decree subsequently passed may not fall by itself. It has still to
be set aside either by resort to Order XXXVII Rule 4 or by way of an appeal
or by some other node known to law. In a given case |like the present one as

it may not be proper to interfere with the decree nerely because in an appea
agai nst an order refusing | eave to defend, this Court is-inclined to take a
different view [See V.S. Saini & Anr. v. D.C.M Ltd., AR 2004 Del hi

219.]

The defendant in such a case can also be left to appeal against the
decree and therein challenge the order refusing leave to defend in terns of
Section 105(1) of the Code.

A contentious issue, viz., maintainability of wit petition without
chal | engi ng the decree has been raised. W, however, .in this case, do not
intend to go into the said issue, inter alia, for the reasonthat the |earned
Judge has not assigned any reason in support of the inpugned judgrment. It
nerely directed the respondents to deposit a sum of rupees two | akhs. We
are inforned at the bar that such deposit has been nade. What remmins to be
deposited is, therefore, a sumof Rs. 83,987/-. W are further informed that
certified copy of the inpugned order has been filed. The certified copy of
the judgnent and decree may al so be fil ed.

In the aforenentioned situation, we are of the opinion that interest of
justice would be nmet if we direct the wit petition to be converted into a first
appeal . The respondents nay file certified copy of the judgment and decree.
Deficit court fee, if any, should also be paid by the respondents. Filing of
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such certified copy and deposit of court fee, if any, nmust be conpleted

within eight weeks fromdate. |Indisputably, it would be open to the

appellant to raise the contention that it was a fit case where the | earned G vi
Judge coul d have granted | eave to defend the suit. Al the contentions of the
parties shall, however, renmain open.

For the reasons aforenentioned, the inpugned judgnent is set aside.
This appeal is allowed with the aforenentioned directions. No costs.




