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When the matter was placed for adm ssion, the office
report pointed out that the appellant in each Appeal has not
surrendered and therefore in terns of the Supreme Court
Rul es, 1966 (in short the 'Rules’) the Crininal Appeal cannot
be taken up. It is pointed out that in each case an application
has been filed for staying operation of the inpugned judgment
and final order dated 12th April, 2006 passed by the Specia
Court at Bonbay constituted under the Special Court (Trial of
O fences Relating to Transaction in Securities) Act, 1992 (in
short the "Act’) in Special Case No.4 of 1996 during the
pendency of the appeal and to suspend the sentence of the
appel l ant and the fine.

Learned counsel for the appellants submtted that the
appeal is under Section 10 of the Act and the learned Judge of
the Special Court has suspended the substantive sentence
passed agai nst each of the accused for a period of 10 weeks
fromthe date of judgnent. For that purpose each of the
accused executed fresh RR Bond. Tinme was granted for
execution of the bond. It is case of the appellants that the
Rul es have no application to the present case, as there is a
special provision i.e. Section 9(4) of the Act authorizing the
concerned Court to regulate its procedure, adopt such
procedure as it may deemfit consistent with the principles of
natural justice. In exercise of that power the operation of the
sentence has been suspended. It is also pointed out that in
several appeals under Section 10 of the Act, this Court has
di rected suspension of the substantive sentence during the
hearing of the appeal subject to furnishing of personal bond
and had not required surrender of the accused appell ant.
Copi es of several said orders have been placed on record.

Section 389 of the Code of Criminal Procedure, 1973 (in
short the 'Code') permits a Court to suspend the sentence
pendi ng the appeal and for rel ease of the appellant on bail

Section 389 so far as relevant reads as follows :
Suspensi on of sentence pending the
appeal ; rel ease of appellant on bail.\027 (1)
Pendi ng any appeal by a convicted person, the
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Appel |l ate Court nay, for reasons to be
recorded by it in witing, order that the
execution of the sentence or order appeal ed
agai nst be suspended and, also, if he is in
confinenent, that he be rel eased on bail, or

on his own bond.

Provi ded that the Appellate Court shall, before
rel easing on bail or on his own bond a

convi cted person who is convicted of an

of fence puni shable with death or

i mprisonnment for life or inprisonnent for a
termof not |ess than ten years, shall give
opportunity to the Public Prosecutor for
showi ng cause in witing agai nst such rel ease:
Provided further that in cases where a

convi cted person is released on bail it shal

be open to the Public Prosecutor to file an
application for the cancellation of the bail.".

(2) The power conferred by this section

on an Appellate Court may be exercised al so
by the High Court in the case of an appeal by
convi cted person to a Court subordinate

t her et o.

(3) Were the convicted person satisfies
the Court by which he is convicted that he
i ntends to present ‘an appeal, the Court
shal | ,\ 027

(i) where such person, being on bail
is sentenced to inprisonnment for a
term not exceeding three years, or

(ii) where the offence of which such
person has been convicted is a
bai | abl e one, and he is on bail

order that the convicted person be rel eased on
bail unless there are special reasons for
refusing bail, for such period as will afford
sufficient time to present the appeal and
obtain the orders of the Appellate Court under
sub-section (1), and the sentence of

i mprisonnent shall, so long as he is so

rel eased on bail, be deenmed to be suspended.’

Section 389 (3) has application when there is a right of

appeal . \Where prayer for grant of certificate of Hi gh Court to
appeal in this Court in terms of Article 136 of the Constitution
of India, 1950 (in short the 'Constitution’) or is nade under
Article 134(A) of the Constitution there is no right of appea

i nvol ved. In such cases Section 389(3) has no application

Merely because sonebody intends to file application under
Article 136 of the Constitution and seek | eave to appeal —under
Article 136 of the Constitution, Section 389(3) of the Code has
no application. But the position is different when a case is
covered under Article 134(1)(a) or Article 134(1)(b) being
covered under Section 2 of the Suprenme Court (Enlargenment of
Crimnal Appeal Jurisdiction) Act, 1970 (in short the

"Enl argenent Act’). In Ram Kumar Pande v. The State of

Madhya Pradesh (AIR 1975 SC 1252) it was held that no
certificate of High Court is required since an order for acquitta
had been converted into conviction under Section 302 and life
sentence had been inposed. The appeal in such a case was as
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a matter of right under the Enlargenent Act. Simlar view was
taken in Chandra Mhan Tiwari and Another v. State of

Madhya Pradesh ( AIR 1992 SC 891). It was held that under
Section 379 of the Code which is in line with Article 134 (1((a)
& (b) of the Constitution, an appeal lies as of right to this
Court in a case where High Court has on appeal reversed the
order of acquittal and has convicted and sentence the accused
either to death or inprisonment for life or inprisonment for a
termof 10 years or nore. An appeal under Section 10 of the
Act falls to the category of cases where there is a right of
appeal

We are not concerned with the question whether Section

9 of the Act operates in a broader area than Section 389(3) of
the Code. Question is whether the accused who prefers a

Crim nal Appeal though as a matter of right has to first
surrender or seek exenption from surrendering. O der XXl

Rul e 13A of the Rules is relevant in this context. Order XXl
deals with Special Leave Petitions in crimnal proceedings and
Crimnal ‘Appeals. Oder XXl is a part of Part Il of the Rules i.e.
Appel | ate Jurisdiction. Sub part (A) relates to Cvil Appeals
whereas sub part (B) relates to Crimnal Appeals. Rule 13 A of
Order XXI reads as follows

"Where t he appel |l ant has been sentenced
to a termof inprisonnent, the petition of
appeal shall state whether the appellant has
surrendered. Were the appel | ant has not
surrendered to the sentence, the appeal shal
not be registered, unless the Court, on a
witten application for the purpose, orders to
the contrary. \Where the petition of appeal is
acconpani ed by such an application, the
application shall first be posted for hearing
before the Court for orders."

Rul e 13A was introduced by GSR 466 dated 22nd June,
1983 with effect from 2.7.1983.

Order XXl relates to Special Leave Petitions in Crimna
proceedi ngs and Crimnal Appeals. So far as Special Leave
Petitions are concerned, Rule 6 application thereto is in al nost
identical |anguage as that of Rule 13A. |In both cases it is
stipulated that unless the petitioner or the appellant as the
case may be has surrendered to the sentence, the petition/the
appeal shall not be registered and cannot be posted for

hearing unless the Court on witten application for the
purpose, orders to the contrary. In both cases it is stated that
where the petition/appeal is acconpanied by such an

application that application alone shall be posted for hearing
before the Court for orders. Therefore, the position is crysta
clear that the Criminal Appeal cannot be posted unl ess proof

of surrender has been furnished by the appellant who has

been convicted. It appears fromthe various orders which have
been filed by | earned counsel for the appellant, the effect of
Order XXI Rule 13A has not been dealt with. It may be that

the provision was not brought to the notice of the Bench. The
requi rements of Order XXI Rule 13A are mandatory in

character and have to be conplied with except when an order

i s passed for exenption from surrendering.

Learned counsel for the appellant submitted that the

Rul e cannot be at variance with the provisions of the Act nore
particularly in view of Section 9(4) of the Act. The stand is

wi t hout any basis. Under Section 9(4) of the Act, the Specia
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Court is authorized to fornmulate its own procedure to be
adopted. That cannot do away with the requirenment stipul ated
under Order XXI Rule 13A. The rules have been framed in
exerci se of powers conferred by Article 145 of the Constitution
and all other powers in this behalf, by this Court and the
Rul es have been made with the approval of the President.
Article 145(1) so far as relevant reads as foll ows:
"145. Rules of court, etc.--(1) Subject to the
provi sions of any |aw nmade by Parlianent, the
Supreme Court may fromline to tine, with
the approval of the President, make rules for
regul ating generally the practice and
procedure of the Court including--
(a) rules as to the persons practising before
the Court,
(b) rules as to the procedure for hearing
appeal s and other matters pertaining to
appeal s'including the tinme w thin which
appeals to the Court are to be entered;
(c) rules'as to the proceedings in the Court
for the enforcenment of any of the rights
conferred by Part 111;
(cc) rules as to the proceedings in the Court
under [article 139A];

(d) rules as to the entertai nnent of appeals
under sub-clause (c) of clause (1) of article
134;

(e) rules as to the conditions subject to
whi ch any judgnment pronounced or order
nmade by the Court nay be reviewed and the
procedure for such review including the tine
wi t hin which applications to the Court for
such review are to be entered;

(f) rules as to the costs of and incidental to
any proceedings in the Court and as to the
fees to be charged in respect of proceedings
t herein;

(g) rules as to the granting of bail;

(h) rules as to stay of proceedings;

(i) rules providing for the summary
determ nati on of any appeal which appears to
the Court to be frivolous or vexatious or
brought for the purpose of del ay;

(j) rules as to the procedure for inquiries
referred to in clause (1) of Article 317."

As noted above, there is no application nade for

exenption fromsurrendering. Significantly, in the orders
passed in the appeals referred to by | earned counsel for the
appel l ants there is no reference to Order XXI Rule 13A

The effect of Order XXI Rule 13A of the Rul es does not

appear to have been brought to the notice of the Court while
dealing with the application for stay of the judgnent of the
Hi gh Court in orders on which reliance is placed by |earned
counsel for the appellants. The consequences which fl ow from
such non reference to applicable provisions have been

hi ghlighted by this Court in many cases.

In State through S.P. New Del hi v. Ratan Lal Arora

(2004) 4 SCC 590) it was held that where in a case the
deci si on has been rendered without reference to statutory
bars, the same cannot have any precedent val ue and shal
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have to be treated as having been rendered per incuriam The
present case stands at par, if not, on a better footing. The
provi sions of Section 439 do not appear to have been taken
note of.

"Incuria"” literally neans "carel essness”. In practice per
incuriamis taken to mean per ignoratium English Courts

have devel oped this principle in relaxation of the rule of stare
decisis. The "quotable in law', as held in Young v. Bristo
Aeropl ane Co. Ltd. (1944) 2 AIl E.R 293, is avoided and
ignored if it is rendered, "in ignoratiumof a statute or other
bi ndi ng authority". Sane has been accepted, approved and
adopted by this Court while interpreting Article 141 of the
Constitution of India, 1950 (in short the 'Constitution’) which
enbodi es the doctrine of precedents as a nmatter of law. The
above position was highlighted in State of U P. and another v.
Synt hetics and Chemical s'Ltd. and another (1991) 4 SCC

139). To perpetuate an error is no heroism To rectify it is the

conpul sion of the judicial conscience. The position was
hi ghli ghtedin Nirmal Jeet Kaur v. State of MP. (2004 (7) SCC
558).

The question was again examned in N Bhargavan Pilla
(dead) by Lrs. And Anr. v. State of Kerala (AR 2004 SC 2317).
It was observed in/para 14 as foll ows:

"14- Conming to the plea relating to benefits
under the Probation Act, it is to be noted that
Section 18 of the said Act clearly rules out
application of the Probation Act to a case
covered under Section 5(2) of the Act.
Therefore, there is no substance in the
accused-appellant’s plea relating to grant of
benefit under the Probation Act. The decision
in Bore Gowda’ s case (supra) does not even

i ndicate that Section 18 of the Prabation Act
was taken note of. In view of the(specific
statutory bar the view, if any, expressed

wi t hout anal ysing the statutory provision
cannot in our view be treated as a binding
precedent and at the npbst is to be considered
as having been rendered per incuriam

Looked at from any angle, the appeal is sans
nmerit and deserves dism ssal which we

direct."

The matter can be | ooked at from another angle. The

Speci al Court had granted protection for sone periods by
suspendi ng the sentence. It is the discretion of the Court

whet her to extend that protection. But that, in our-view, would
be subject to the provisions of Order XXI Rule 13A. My be

that in those cases relied by | earned counsel for the appellants
the discretion has been exercised by extending the period fixed
by the Special Court. But that cannot have any precedent

val ue, nore particularly when it is relatable to a nmandatory
requirement. Though it is the case of |earned counsel for the
appel l ant that Order XXI Rule 13A cannot in any way affect

the powers available to Special Court under Section 9(4), there
is no substance in the plea for the sinple reason that Section
9(4) only permts the Special Court to regulate the procedure
before it. That in no way authorizes the Special Court to
regul ate the proceedi ngs before this Court.

In the aforesaid background it is directed that the
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appeal s shall be posted only after the appellants surrender
and proof of surrender is filed. Odered accordingly.




