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Chal l enge in this appeal is to the judgnent rendered by a
Di vi sion Bench of the Orissa Hi gh Court dismissing the Letters
Pat ent Appeal filed by the appellants:

A brief reference to the factual aspects would be
necessary in view of the order proposed to be passed.

The suit which forns the subject matter of controversy in
the present appeal was one for specific performance of
contract filed by respondent No.1-Raghu Nath Patnai k as the
sole plaintiff.

In the suit it was contended that on 7.11.1983 defendant
No. 1 executed an unregi stered plain paper agreenent in
respect of the suit schedul ed house site agreeing to alienate
the sanme in favour of the plaintiff for a consideration of
Rs. 25,000/ - and as a part payment Rs.5,000/- was paid.
Violating the terns of the agreenent, he entered into another
agreenment for the sane site with defendant Nos.2 and 3 on
14.3.1984. After coming to know of the said arrangenent,
plaintiff issued notice to all the defendants on 29.3.1984
intimati ng about the subsistence of the earlier agreenent
bet ween hi m and defendant No.1 and requesting themnot to
enter into any sale transaction. The notice issued to defendant
No. 1 returned unserved while the notices issued to defendants
Nos.2 and 3 returned unserved on their refusal. Wen the
plaintiff came to know that the defendants were goi ng ahead
for execution of sale deed, he instituted a suit for specific
performance of the contract and other ancillary reliefs. The
defendant No.1 filed a witten statement while the other two
defendants filed separate witten statenments. The plea was one
of denial of the execution of the purported earlier unregistered
agreement. The Courts bel ow took the view that once there
was refusal by defendant No.1 to receive the notice, it has to
be held that he had notice of the earlier agreement. The tria
Court and the |l earned Single Judge dism ssed the appeal
Letters Patent Appeal was preferred where several pleas were
taken. It was pleaded that the plaintiff had failed to establish
the fact that defendant Nos.2 and 3 had know edge about the
exi stence of the agreenent prior to the execution of the sale
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deed/ agreenent to sal e dated 14.3.1984 and on that ground

al one the suit should have been dism ssed. It was pl eaded that
def endant Nos.2 and 3 are bona fide purchasers for val ue

wi t hout notice of the so called previous unregistered
agreement. A plea relating to absence of pleading or evidence
of the plaintiff to prove that he was al ways ready and wlling
was al so taken. Several other pleas were raised regarding the
acceptance of the docunents. It was pointed out that there
was no specific avernent about the refusal of the defendants
to receive the notice because it is only stated that the

def endants evaded to receive the notice. Further, the postman
had not been exam ned. Therefore, the presunption of the
refusal as allegedly endorsed cannot be raised. The H gh Court
has erroneously held that the presunption is not rebutted by
specific denial. The High Court, as noted above, held the
appeal deserved to be dismssed without discussing various
stands on nerit. It did not specifically deal with the plea
rel ating to non-service of notice.

The only observation so far as that issue is concerned is
to the following effect.

"We also find that all other points raised

by M. Mikherjee have been answered by the
trial Court as well as Hon' ble Single Judge in
First Appeal. After exam ning the evidence and
consi deri ng the subm ssions, we agree with

the findings arrived at by the court bel ow and
the Hon' bl e Single Judge, that Ext.-1 was a

val id docurment and was duly executed by the

def endant No.1 and that a decree to
specifically performthe terns of the agreenent
(Ext.1) can be passed. W al so confirmthe
finding that the time stipulated in the
agreement not having expired, there was no
occasion for the appellants to initiate any
proceedi ng and the pl eadi ng regarding
appel l ant’ s readi ness and willingness is
adequate, as the same has not been
specifically traversed in the witten statenent."

In support of the appeal, |earned counsel for the appellants
submitted that in the absence of exam nation of the postnan
it was not permissible to draw an inference of refusal. In the

pl ai nt there was no averment that the appell'ants had refused
to receive the notice. It was only stated that they had evaded.
It does not even speak of sending the notice by post or
endorsenent by postman. It was further pointed out that the
notice is purported to have been refused on 8.4.1984 which

was a Sunday. That itself shows falsity of plaintiff’s claim

In response, |earned counsel for the respondents
submitted that the statutory presunption about the
correctness of the postman’s endorsenent has been rightly
held to be applicable by the Courts below. In fact, the evidence
led was to the effect that the refusal was on 5.4.1984 and not
on 8.4.1984 as claimed by the appellants. Since the suit was
filed on 5.4.1984 a specific stand regarding the refusal has not
been t aken.

We find that the conclusions of the High Court on the
i ssue of refusal to accept the notice clained to have been sent
by regi stered post, is rather vague. The Hi gh Court has nerely
concl uded that all other points have been consi dered by
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| earned Single Judge. It has been brought on record that effect
of a decision of this Court in Puuuada Venkeshwara Rao v.

Chi damana Venkat aramana (1976 (3) SCR 551) has not been

consi dered though specifically argued.

It appears that stand was that when the defendant No.1
on oath stated that he did not receive the notice allegedly sent
by post, the sane would prevail over the postal remarks that
it was "refused" unless the postman was exami ned. Further
the plea that there was no specific avernent regardi ng sendi ng
the notice by post or its refusal has not been considered.
Learned counsel for the respondents has submitted that suit
was filed on 5.4.1984 i.e. the date of refusal overl ooks the plea
raised to the effect that the sanme could have been brought in
by way of an anmendnent and/or that the all eged date of
refusal was 8.4.1984.

Lear ned counsel for the appellants has produced before
us original paper books filed before the Hi gh Court which
show t he ‘endorsenent that their refusal was 8.4.1984.

In above view of the matter, we direct the High Court to
record its findings on the question of service of notice and al so
the effect of the absence of any definite and specific plea
regardi ng di spatch/of notice by post and/or its refusal. Even if
it is accepted that the refusal was on 5.4.1984 i.e. the date of
filing of the suit nothing prevented the plaintiff to at |east
mention that the notice has been sent by post. The findings
shal |l be recorded by the Hi gh Court after granting opportunity
to the parties to place their respective stand. The H gh Court
shall send its findings to this Court after recording the sane
within a period of three nonths. Call this matter after four
nont hs.




