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Dharam Si ngh & O's
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BENCH
R. V. Raveendran & P. Sathasi vam

JUDGVENT:
JUDGVENT

ORDER
Cl VI L APPEAL NO. 8050 COF 2001

RAVEENDRAN, J.

Thi s appeal by special |eave is directed agai nst the judgnent and
decree dated 18.7.2000 in R S. A. No. 1199 of 2000 passed by the Hi gh Court
of Punjab & Haryana, ‘affirmng the decision of the District Judge,
Rupnagar, reversing the dismssal” of Cvil Suit No.159 dated 7.7.1997 by
Cvil Judge (Sr. Division), Rupnagar

2. The facts necessary for the disposal of this appeal are briefly as
follows : The respondents were earlier skilled workers on work-charge basis,
under the Punjab State Electricity Board (' Board for short). In the year 1993,
the Board invited applications fromsuch work-charged skilled workers, for

sel ection as Loco Operators (work-charged) in the pay scale of Rs.1200-

2200. The respondents applied and were duly selected and of fered the post

of Loco Qperators (work-charged) in the pay scale of Rs.1200-30-1560-40-

2000- 50-2200. The respondents accepted the offer and were appointed as

wor k- charged Loco-Qperators in the years 1993 and 1994 and their pay was

fixed under the said pay scale. Mre than three years |ater, the Board issued
noti ces dated 15.4.1997 to the respondents, alleging that the pay scale of

Rs. 1200- 2200 whi ch was applicable only to regul ar Loco-COperators was

wongly applied to them and called upon themto show cause why their pay
shoul d not be reduced by re-fixation in the | ower pay scale of Rs.950-1800
applicabl e to work-charged Loco-Qperators, and the excess recovered. This

was followed by order dated 30.6.1997, whereby the Board substituted the
pay-scal e of Rs.1200-2200 by pay-scal e of Rs.950-1800.

3. The sai d decision was chall enged by the respondents in a suit filed
before the G vil Judge, Senior Division, Roop Nagar, as being
di scrimnatory, arbitrary, illegal and void. The Board resisted the suit on the

ground that the pay scale had been inadvertently and by oversight mentioned
as Rs.1200-2200 in the offers of appointment (Exs.P-11.to P-17) instead of
Rs. 950- 1800 and by order dated 30.6.1997, it corrected the sai d m stake.

4, After considering the evidence led by the parties, the Trial Court by
judgrment dated 27.8.1998 dism ssed the suit. The Trial Court held that the

pay scal e applicable to work charged Loco Operators was Rs.950-1800 and
accepted the contention of the Board that it had "inadvertently" mentioned

the pay-scale as Rs.1200-2200 in the Notice inviting applications for
appointnent as also in the letters of appointnent. The aggrieved respondents
filed an appeal. The Appellate Court by its judgnent dated 22.11.1999

reversed the decision of the Trial Court and decreed the suit. It held that the
respondents were offered enpl oynent and were enpl oyed as wor k- char ged
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Loco Operators in the pay scale of Rs.1200-2200, which was on par with the
pay scal e of Loco Operators. It rejected the contention of the Board that it
had granted a higher pay scale due to a m stake. The decision of the First
Appel |l ate Court was chal |l enged by the Board. The Second Appeal was

rejected by the Hi gh Court by a brief Judgnent with the observation that the
decision of the First Appellate Court did not suffer fromany infirmty, and
did not give rise to any question of law. The said decision is challenged in
this appeal by special |eave.

Contentions and points in issue

5. The | earned counsel for the appellants submitted that it is permssible
for the Board to treat the work charged enpl oyees differently fromregul ar
enpl oyees. Reliance was placed on the decision of this Court in State of
Haryana v. Charanjit Singh {2006 (9) SCC 321] in support of the contention
that there can be different pay scales for work charged enpl oyees and
regul ar enpl oyees, even though both had the sanme designati ons and

di scharged the sane functions. Reliance was al so placed on the decision of
this Court in Jaswant Singh vs. Union of India [1979 (4) SCC 440] foll owed
in State of Rajasthan v. Kunji Raman [1997 (2) SCC 517] which explain the
nature of a work-charged establishnment. It was subnitted that though the

pay scal e applicable to the regularly appointed Loco Operators was Rs. 1200-
2200 at the relevant tinme, the said pay scale was inapplicable to the work-
charged Loco Qperators having regard to the difference in nature of
recruitnment, nature of responsibilities and other factors; and that when the
m st ake was noticed, it was correctedin the year 1997 by applying the
correct pay scale of Rs.950-1800 to the respondents.

6. The Respondents do not dispute that they were appointed in 1993 and
1994 as work-charged Loco Operators and not as regul ar Loco- Operators.

They contend that the principle of equal pay for equal work would apply to
them and therefore, they are entitled to the sane scale of pay as applicable to
regul ar Loco-Qperators which is Rs.1200-2200. The main thrust of their
argunent is however based on a different ground. They submit that the
appel l ant Board invited applications in the year 1993 for the post of Loco
Operators (work-charged) in the pay scale of Rs.1200-2200; that acting on
the said invitation, they applied for the said posts; that the Board sel ected
them and of fered appointnent in the years 1993 and 1994 (vide Ex. P-11 to
P-17) as Loco Operators (work-charged) in the pay scale of Rs.1200-2200;

that the said offer was accepted by them and they were accordingly

appointed to the said post with the scal e of Rs.1200-2200; and as they were
pai d such salary accordingly for over three years, there was no question of
any m stake or inadvertence. It is also pointed out that the Board had again
invited applications for the posts of Loco Qperators (work-charged), again

by circular dated 15.7.1996 (vide Ex. P18) offering the pay scale as

Rs. 1200- 2200, thereby denmonstrating that the offer of appointmnment in the

pay scal e of Rs.1200-2200, nade to the respondents in 1993 and 1994 was
voluntary and willful. Alternatively, the respondents contended that even if
there was unilateral m stake of fact on the part of the Board, that wll not
render the contract voidable, nor enable the Board to nodify their pay-scale
to their detriment, without their consent.

7. On the contentions raised, the follow ng points arise for our
consi deration :
(i) Whet her an enpl oyer can prescribe different pay-scales for regul ar

enpl oyees and wor k- charged enpl oyees, doing simlar or sane work?

(ii) VWet her the Board had in fact, prescribed different pay-scales for
regul ar Loco- OQperators and wor k-charged Loco Qperators ?

(iii) Whet her the Board acted under a nmistake in offering a higher pay-
scal e whil e enpl oyi ng respondents ?
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Re : Point (i)

8. Al'l expenses including pay and all owances of enpl oyees borne on a
wor k- char ged establishment are charged to the cost of "works" and not the
cost of general establishnent. The appoi ntnment of an enpl oyee in a work-
charged establishnent being only for the execution of a specified work, the
enpl oyment would terninate with the work. The enpl oynent in a work-
charged establishnent has, thus, been considered to be nmaterially and
qualitatively different fromenploynent in regular establishment (Vide
Jaswant Singh and Kunji Raman supra). Applying the principles laid down
in Charanjit Singh (supra), there can be no doubt that the enpl oyer may
provide different pay scales for the enpl oyees borne on the regul ar

est abl i shnent and those borne on the work-charged establishnent, even
though the description of the job and the nature of functions may be the
same. There is therefore no inpedinment for the Board to prescribe a pay
scal e for work-charged | oco operators, which is lower than the pay scale
applicable to regularly enpl oyed | oco operators.

Re : Points (ii) and (iii)

9. As the Board changed the pay scale in force by alleging that it was
given by mstake in its part, the burden is on the Board to prove such

m st ake. The respondents-plaintiffs had led evidence to the effect that even
before their appointnment as Loco Operators, their services were being
utilized as Loco Qperators for several years (vide certificates marked Ex. Pl
to P9) and that they were drawi ng basic pay rangi ng between Rs.950 and

Rs. 1125. They al so got exhibited the office Note regarding their

appoi ntnent as Ex. P10. The said office Note stated that the m nimm

nunber of Loco Operators required was 18, the sanctioned posts were 12

and the regular Loco Qperators were only 6. It was recommended t hat
candidates with the requisite qualifications fromthe existing work-charged
skilled staff, may be appointed as Loco Operators (work-charged). It also
proposed that the qualifications to be prescribed and the pay-scale to be
offered to the work-charged Loco Operators, should be the same as those
applicable to regular Loco Operators. It recorded that the pay scale
appl i cabl e was Rs. 1200- 30- 1560- 40-2000- 50- 2200. The Chi ef Engi neer on
21.3.1993 approved the said note for sel ection and appoi ntmrent of Loco
Operators (work-charged) by applying the qualifications and pay scal e
applicable to regular Loco Operators.

10. The said evidence was not chall enged or refuted by the Board. The
Board examned only one witness -- Sri Avtar Singh, Superintendent of the
Section, as DM and relied on four docunents - Ex.Dl to D4 in support of
its case. DMW1 (Avtar Singh) stated in his examnation-in-chief that the
Board had offered the higher pay scale of Rs.1200-2200 instead of Rs.950-
1800 'inadvertently and by oversight’. In his cross-exanination, he admitted
that respondents were selected by a Comm ttee consisting of senior officers
of the Board of which the Superintendent Engi neer. of the Coal Handling
Plant was the Chairnman; that a detailed Note was put up proposing sel ection
and enpl oynent of work-charged Loco Operators in the pay scal e Rs.1200-
2200, which was approved by the Chief Engineer, and only thereafter the

of fers of appointnent were made to the respondents in the pay scale of

Rs. 1200- 2200. He also admitted that the respondents, designated as ’work-
charged Loco Qperators’, were discharging the duties of regular Loco
perators, nanely, driving railway engines, and there was no difference

bet ween t he work done by regular Loco Operators and the respondents.

11. The oral evidence does not establish the Board’ s claimthat there was
a mstake on its part when it offered the pay scale of Rs.1200-2200 to
Respondents. W will next consider the docunents produced by the Board.

Ex. DL and D3 related to regular Loco Operators. Ex. D2 related generally
to existing work-charged workers in the year 1990. Ex. D4 was the office
note precedi ng the i npugned order dated 30.6.1997.

11.1 Ex. DL is the office order dated 24.4.1988 by which the Board
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prescribed the qualifications and experience for Loco Operators in the pay
scal e of Rs.400-600. Ex. D3 is the office order dated 9.11.1993 by which the
Board nmerged, for purposes of pronotion, the existing category of Loco
Operators Gades | and Il into a single category under the designation of
Loco Operators in the pay scale of Rs.1200-2200. The respondents have
produced before this Court, Board s notification dated 21.3.1989 (not

mar ked in evidence) by which the pay scale of Rs.1100-2200 applicable to
Loco Operators was inproved as Rs.1200-2200. But it will not be necessary
to refer to this docunent which was not narked in evidence. Suffice it to
note that in Para 4 of the witten statenent, the Board has specifically
admtted that the pay-sale of regular Loco Operators, at the relevant tine,
was Rs. 1200-2200. The docunents exhibited in evidence al so establish that
the pay scale of regular Loco Qperators was Rs. 1200-2200 in 1993-94.

11. 2) By order dated 26.4.1990 (Ex.D-2), the Board notified its follow ng
deci sions :

(1) The enpl oyees borne on the work-charged establishnent would be
entitled to the revised scal es of pay applicable to regul ar enpl oyees,

wher e correspondi ng posts/scal es of pay on regul ar establishnent

exi st as ‘per provisions contained in concluding para of First Schedul e
attached to office order No.129/PRC/ FIN. 1988 dated 11.11.1988;

(2) The categories of work-charged enpl oyees who are not drawi ng the
i dentical pay scales applicable to simlar regular categories will be

al l oned revised replacenent scales corresponding to their pre-revised
scal es of pay as under

Sl No. Exi sting Scal es Correspondi ng Repl acenent
of Pay Scal e
X X X XX X X X X X X
4) (i) Rs. 400- 600 Rs. 950- 1800
(ii) Rs.400- 660
5) Rs. 400- 800 Rs. 950-2100
6) Rs. 430- 800 Rs. 1050- 2100
7 (i) Rs. 450- 800 Rs. 1200- 2200
(ii) Rs. 510- 800
X X X X X X XX X X
(3) Speci al pay would not be admi ssible to the work-charged category of
enpl oyees.
(4) The pay in the revised scale shall be fixed under the provision of

PSEC (Revi sed Pay) Regul ation, 1988 notified vide office order
No. 129/ PRC/ FI N 1988 dated 11.11.1988 and as anmended fromtine
to tine.

(5) The wor k- charged enpl oyees shall exercise an option within a period
of four nmonths fromthe date of issue of the orders.

It is clear fromEx.D-2 that enpl oyees borne on the work-charged
establishnent were entitled to the revised scale of pay applicable to regul ar
enpl oyees where correspondi ng posts/scal e of pay on regul ar establishnent

exi sted as per concluding part of First Schedule attached to office order
dated 11.11.1988. The Board has not, however, exhibited or produced the

said office order dated 11.11.1988. Nor was any attenpt nade to establish
that the post of Loco Operator was not one of the posts contenplated in the
concl udi ng para of First Schedule to office order dated 11.11.1988.
Admittedly, the respondents were appointed as | oco operators on the work-
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charged establishnent and correspondi ng posts of |oco operators existed in
the regul ar establishnent in the grade/pay scale of Rs.1200-2200. If
clause (1) was applicable, the work-charged Loco Operators woul d be
entitled to the same pay-scale as regular Loco Qperators. Having produced
Ex. D-2 dated 26.4.1990, no effort was made to show that para (1) thereof
was i napplicable to the post. Further, the fact that pay-scales of certain
cat egori es of work-charged enpl oyees were revi sed under office order dated
26.4.1990, has no bearing on the Board offering in future, the pay-scal e of
regul ar Loco Operators to those to be recruited as Loco Operators (work
charged). It should be renenbered that Ex.D-2 is not a Notification fixing
the pay scale of Loco Operators (work-charged). Hence Ex. D2 is of no
assistance to the Board to contend that the pay scal e applicable to work-
charged Loco Qperators to Rs.950-1800. Therefore, it has to be held that
Board has not shown that it had at any tine notified the pay scale of Loco
Operators (work-charged) as Rs. 950-1800.

11. 3) The office note date 25.6.1997 (Ex.D-4) states that 'due to some
confusion and disinformation created by the | ocal enployees union’, the
respondent's appoi nted as Loco Operators (work-charged) in the pay scal e of
Rs. 1200- 2100 which is applicable to regular |oco operators and therefore,
the | esser pay scal e should be applied to Loco Operators (work-charged).

W have already referred to Ex. P10 (office note) preceding the appointnment
of respondents which shows that the pay scale applicable to the newy
recruited work-charged Loco Operators was fixed, being aware that it was
the pay scale of regularly appointed Loco Qperators and there was no

nm stake on the part of the Board in offering the said pay scale. Ex.D4 al so
shows that the view of the Enpl oyees’ Union was al so considered while
deci di ng the pay-scale. Ex.D-4 does not show that there was any m stake on
the part of the Board when the pay scale of Rs.1200-2200 was offered to
respondents.

12. It is thus evident that while issuing the notice inviting applications for
recruitnment of work-charged | oco operators in the year 1993, the Board was

consci ous and aware of the fact that what was offered was the pay scal e of

regul ar Loco Operators. The evidence let in by the Board doe not show that

there was any mstake on its part while offering enploynent to respondents

as work-charged | oco operators in'the pay scale of Rs.1200-2200. W&,

therefore conclude that the Respondents were entitled to succeed in their

suit. Consequently, we uphold the decision of the Appellate court affirned

by the Hi gh Court, though for slightly different reasons and dismiss this

appeal




