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This appeal  is directed against the judgment of the
Division Bench of Orisa Hgh Court and the  question for
consi deration is whether the Railway Adm nistration would be
liable to pay the royalty in respect of the mnor  mnerals
used by it in laying down the railway line. ~The facts are
not disputed nanmely for laying the railway |ine, Governnent
of Ovrisa acquired the |Iand and handed over the same to the
railway admnistration. When the Railway Adm nistration
utilised certain minor mnerals |like the rock cut spoils and
earth fromthe very | and, which had been acquired for |aying
the railway I|ine, the Revenue Authorities of the 'State of
Oissa initiated proceedings for realisation of royalty and
cess under the provisions of Orissa Mnor Mneral Concession

Rul es. The Railway Administration and the Union of India
assailed the sanme by filing a wit petitionin the Oissa
H gh Court. According to the Railway Adm nistration

royalty or cess could be |levied against the | essee of —any
m neral and the railway administration not-being the lessee
of the land or the minor mnerals therein, no royalty is
payable for utilisation of the aforesaid mnor mnerals for
laying down the railway line. The State Government on. the
other hand took the stand that the handi ng over of the | and
for I ayi ng of the railway track to t he rail way
admi ni stration does not anount to conferring ownership right
over the minerals existing on the land and in accordance
with the provisions of the Mnes and M neral s(Regul ation and
Devel opnent) Act, 1957 [hereinafter referred to as the Act]

as well as the Oissa Mnor Mneral Concession Rules, 1990
[hereinafter referred to as the Rules], the railway

adm nistration would be liable to pay royalty for use of any
mnerals from the Iland in question and accordingly, the
revenue authorities had rightly issued notice. The Hi gh
Court, in the inmpugned judgnent cane to hold that the earth
and rock cut spoils excavated by the railway adm nistration
are mnerals. This finding of the H gh Court has not been
assailed by the railway administration. But so far as the
right to levy royalty on the use of minerals fromthe |[and
in question, the H gh Court cane to the conclusion that the
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State would not be justified inlevying the royalty in
respect of the mnerals on the | and which had been acquired
and possession of which has been delivered to the railway
admi ni stration. But so far as the land belonging to the
State Government is concerned, the Hi gh Court came to the
concl usi on, since no formal transfer deed has been executed,
it would be open to the State Governnment to incorporate in
the formal transfer, a termas to the paynent of royalty in
view of the admi ssion of the railway adnministration in its
letter dated 10.6.1987 that they would abide by the terns
and conditions to be decided by the State Governnent while
sanctioning transfer of Governnent | and. It is this
judgrment of the Hgh Court of Oissa, which is under
chal l enge in this appeal

M. P. N M shra, the | earned senior counsel
appearing for the State of Oissa, contended that the State
is the owner of the mnes and mnerals withinits territory
and right to levy royalty or cess in respect of any mnerals
is governed by the provisions of the Act and the Rules
franed thereunder. According to the |earned counsel, under
the provisions of Orissa Mnor Mneral Concession Rules,
whi ch has been framed in exerci se of power under Sectionl5
(1) of the Act, no person can undertake any quarrying
operation or collect and/or renmpbve any mnor mneral except
under and in accordance with the ternms and  conditions of
quarry |ease, pernit and/or auction sale provided under the
rul es. Under the proviso to Rule 3, when extraction and
collection of mnor mneralsis made by a person from his
own land for normal agricultural operations or other bona
fide donestic consunptions, then that would not tantanount
to quarrying operations and it is excluded fromthe purview
of Rule 3. Necessarily, therefore if mnor ninerals are
extracted or renoved from ones own |and not for any
donmestic consunption or agricultural operations, but are
sold to the public, then the State would be justified in
| evying the royalty on such extraction and or collection

M. P. P. Mal hotra, the |I|earned senior counsel
appearing for the Union of India, on the other hand,
contended that unless and until the | ease deed is executed
in favour of the Union of India, the State Government woul d
not be entitled to levy royalty or cess for extraction of
mnerals from the Iand which had been acquired for the
purpose of laying down railway track and possession wher eof
has been given to the Union of India itself. “According to
the learned counsel, the Hgh Court was justified in
di sposing of the nmatter against the State.

The State is the owner of all the mines and mnerals
within its territory and the mnerals vest with the State.
It has been so held in the case of Anrit Lal Nathubhai Shah
and Ors. Vs. Union CGovt. of India and Anr., by this Court
in 1976(4) SCC 108. Entry 54 of List I of the Seventh
Schedul e confers power on the Union Legislature to have
Regul ation of mnes and minerals developnent wunder the
control of the Union, as declared by the Parlianment by [|aw
to be expedient in the public interest. The Mnes and
M nerals (Regulation & Developnent) Act, 1957 has been
enacted by the Union Legislature in exercise of such powers
conferred wupon it under Entry 54 of List | and in Section 2
thereof, there is a declaration that Union should take under
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its control the regulation of mnes and the devel opnent of
mnerals to the extent provided under the Act. Entry 23 of
List Il of the Seventh Schedule deals with regulation of
nm nes and m neral devel opment but the same is subject to the
provisions of List | wth respect to regulation and
devel opnent under the control of the Union. Entry 50 of
List 1l is the power of the State Legislature to have taxes
on mneral rights subject to any Iimtations inmposed by
Parliament by lawrelating to mineral devel oprent. Thi s
power of the State governnent to have taxes on nminera
rights gets denuded to the extent the MVRD Act has taken
over and if any provision has been made for levy of any tax
on any mineral in the Central Act, the State cannot nmke any
law in the same field, again by exercise of power under

Entry 50 of List Il. ~But if there is no provisionin the
Central Act, providing for levy of tax on any ninerals, then
the State will have full power to make law to make levy in

guesti on. Section 15 of the MVRD Act itself authorises the
State ' Governnent to nmake rules for regulating the grant of
quarry l'eases in respect of mnor mnerals and for the
pur poses —connected therewith. Mnor Mnerals is defined
in Section 3(e) of the MVRDAct to mean building stones,
gravel, ordinary clay, ordinary sand other than wused for
prescri bed purposes and any other mneral which the Centra
Government nmay, by notification in the official Gazette
declare to be a mnor mneral. 1In ‘exercise of powers
conferred under Section 15 of the MVRD Act, ‘the GCovernment
of Oissa has made a set of rules called the Oissa Mnor
M nerals Concession ‘Rules, 1990. “Rule 3 of the aforesaid
rules is relevant for_ our pur pose, which is guot ed
her ei n-bel ow i n ext enso:

Rule 3. No person shall undertake any quarrying
operations for the purpose of extraction, collection and/or
renoval of minor mnerals except under and in accordance
with the terms and conditions of quarry |ease, perm't and/or
auction sale provided under these rules: Provi'ded’' that
extraction, collection and/or renmoval of minor minerals by a
person fromhis own [and for normal agricul tural operations
or other bona fide donestic consunptions shall not  be
construed as quarryi ng operations.

The aforesaid rule makes it explicit that no person
can undertake any quarrying operations for the purpose of
extraction, collection and/or renoval of  nminor ~mnerals
except under and in accordance with the terns and conditions
of a quarry |lease permt and/or auction sale provided under
the Rules. The expression Person has been defined in Rule
2(1) as thus:-

Rule 2(I): person shall include an individual, a
firm a conpany, an association or body of individuals, an
institution or Departnment of the State or Central Governnent
and a Labour Co- operative Society.

In view of the aforesaid definition of person in
Rule 2(I) and in view of the enbargo contained in Rule 3,
even the Central Government wll not be entitled to
undertake any quarrying operations, unless such permt is
granted and it nmnust be in accordance with the terns and
conditions of the permt. The contention of the Railway
Admi ni stration, that there being no | ease in favour of the
Rai lway Administration, it is not bound to pay any royalty,
will not hold good, in view of the proviso to Rule 3, which
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on the face of it prohibits a person from extracting or
collecting mnor mnerals fromhis own |and, except for
agricul tural operations or other bona fide donestic
consunption. But for the exclusion, contained in proviso to
Rule 3 in relation to mnor mnerals extracted from owners

own land for normal agricultural operation or bona fide
donestic consunption, it wuld be a case of quarrying
operation wthin the definition of the expression in Rule
2(0), which is quoted bel ow i n extenso:

Rul e 2(0): qguarrying operations neans any
operation undertaken for the purpose of w nning any m nor
m neral and shall include erection of nachinery, laying of

trammays, construction of . roads and other prelimnary
operations for the purpose of quarrying.

This being the position and the use of minor mnerals
on therailway track, after being extracted fromthe I and,
not coming wthin the expression bona fide donestic
consunpti'on, the said operation wuld be a quarrying
operation- _under Rule 2(0), and consequently, the enbargo
contained in Rule 3 would apply. A conbined reading of
Rules 2(1), 2(o) and Rule 3 makes it crystal clear that the
Rai | way Admi ni stration, ~ cannot undertake the quarrying
operation unless /'a permt is granted inits favour and,
consequently, if the Railway Adm nistration utilises the
mnor mnerals from the land, for the railway track, it
would be bound to pay the royalty ~chargeable under the
Oissa Mnor Mneral Concession Rules. The liability for
payment of royalty accrues under Rule 13 ~and no doubt,
speaks of a |ease deed. If the Railway Administration
though not a | essee and at the sane tinme is not authorised
under Rule 3 to undertake any quarrying operation for the
purpose of extraction of mnor minerals, then for such
unaut hori sed action, the Railway Adm nistration would be
liable for penalties, as containedin Rule 24. This being
the position and in view of the(prohibition contained in
sub-Rule 2 of Rule 10 and taking into account the fact that
such minor mnerals woul d be absolutely necessary for |aying
down the railway track and nai ntenance of the same, we would
hold that the Railway Adm nistration would be bound to pay
royalty for the mnerals extracted and used by it, in |aying
down the railway track. The inpugned judgnment of the

Oissa Hgh Court is accordingly set aside and this
appeal is allowed.




