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ACT:

Central Sal es Tax Act, 1956, as anended by Amendi ng Act
103 of 1966, Section 5(3) read with- section 5(1) and 6(1),
interpretati on of-Wether Section 5(3) is beyond the power
of authority of Article 286(2) of the Constitution and
therefore ultra vires.

Words and Phrases-"the agreenent ~or order for or in
relation to such export,” in Section 5(3) of the Centra
Sal es Tax Act, meaning and interpretation of-Wether the
agreement referred to nmeans only the agreement with a
foreign buyer or would include any binding or enforceable
agreenment to export even with a local party to inplenent
whi ch penultimte sal e shoul d have taken pl ace.

Sal e-Whether the word 'sale’ in the phrase "if such
| ast sale or purchase takes place after” in section 5(3) of
Central Sales Tax Act 1956, includes "agreenment to sell" as

defined in Section 4 of the sale of Goods Act 1930.

Sal e of Goods Act, 1930 sections 25, 64(2) scope of-
Aucti on sal es-When does the property in the Coffee sold at
the export auctions conducted by the Coffee Board pass-
Clauses 19, 26 and 31 of the Auction conditions.

HEADNOTE:

The Coffee Board, Bangalore is a statutory Corporation
i ncorporated under section 5 of the Coffee Act, 1942, an
enactment passed to provide for the developnment of the
Coffee industry wunder the Control of the Union. The Coffee
Board under various sections of the Coffee Act, exercises
conpl ete control -al nrost nonopolistic-over the coffee trade
in exercises of its statutory powers.

Export of cof fee outside India is particularly
controll ed under the Act and the Rules by the Coffee Board.
Coffee can be exported either by the Coffee Board directly
to parties outside India or the Coffee Board authorises
other exporters to effect such exports. For effecting
exports t hr ough ot her exporters t he Cof f ee Boar d
periodi cally conducts auctions known as ’'export auctions’
and it follows a procedure in that behalf. To be able to bid
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at these auctions, exporters have to get thenselves
registered with the Board. The Board nmintains a |ist of
Regi stered Exporters and grants to each one of them a
permit, which authorises him to take part in the ’'export
auction’, The <conditions which are inposed by the permt
require, inter alia, a security deposit and a standing
deposit (which may be in cash or in the form of bank
guarantee) from the Registered Exporters; such permt 1is
liable to be withdrawn or cancelled by the Chief Coffee
Marketing Officer, an executive appointed by the Centra
CGovernment on the Board, at any tine if it is found that a
permt-holder has sold or has attenmpted to sell coffee
bought by himat the 'export auction’ within the interna
market without his witten permission or if any of the other
permt conditions are contravened. The actual ' export
auctions’ are conducted on the basis of the "the Terns and
Condi tions of Sale of Coffee in.the course of Export" framed
by it +and the Registered Exporters participate in such
auctions on those terns and conditions. Clause 3 of the

"Auction
626
Conditions" declares that all auctions and sales nade

thereat are subject to (i) the Auction conditions, (ii) the
Permit conditions and (iii) such other rules or conditions
as may be prescribed by the Chief Coffee Marketing O ficer.
Under . 4 only dealers who have registered thensel ves as
Exporters of coffee with the Coffee Board-and who hold a
permit from the Chief Coffee Marketing Oficer in that
behal f are permtted to participate in the auctions. Under
a. 11 noone is allowed toretract his bid when once the
sanme has been entered in the Register of Bids. The hi ghest
bidis ordinarily accepted but the Sale Conducting Oficer
may not accept such bid if he has reason to believe that the
nane is not bona fide or genuine or the same is the outcomne
of concerted action on the part-of the dealers or a section
of them for the purpose of controlling or manipulating
prices. etc. subject to his recording the reasons for such
rejection in the Register of Bids. Cause 19 deals wth
wei ghnent, delivery and paynent of price and contains an
over-riding provisions to the effect that the "property in
the coffee sold shall not pass to the buyer until after he
has paid the full ©price and the coffee sold to him is
wei ghed and set apart for delivery to him" Cause 26
declares that it is an essential condition of the auction
that the coffee sold thereat shall be exported to the
destination stipulated in the catalogue of lots or to any
other foreign country outside India as nmay be approved by
the Chief Coffee Marketing Oficer within three nonths or
within such extended period as shall not exceed one year
fromthe Notice of Tender issued to the auction / buyer
(Regi stered Exporter) and that wunder no circunstances the
cof fee purchased at such auction shall be diverted to other
destinations or sold or be disposed of or otherw se released
in India. Causes 30 and 31 provide for the consequences of
default on the part of the buyer to export the coffee or to
produce evidence thereof; he is liable to pay penalty at the
rates specified in d. 30 and under . 31 Chief Coffee
Marketing Officer is entitled to seize and take possession
of the wunexported coffee and deal wth it as if were part
and parcel of the Board s coffee in its surplus pool. Under
G. 32 it is provided that in the event of the buyer
conmitting any default in respect of any of the terns and
conditions of the 'export auction" he shall be liable; (i)
to be renoved fromthe list of the Registered Exporters, the
permt granted to him being cancelled; (ii) to forfeit the
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deposit made by himat the tine of obtaining the permt and
(iii) to forfeit the deposit of any covered by the
conditions contained in O. 14 (ii).

Prior to the enactnment of sub section (3) of section 5
of the Central Sales Tax Act, 1956, which has inserted on
Septenber, 7, 1976 with retrospective effect fromApril 1,
1976 by the Anending Act (103 of 1976), the exenption from
liability to tax under the Act in regard to a sale in the
course of the export was and continues to be governed by s.
5(1) of the Act. The said provision was exanined by the
Supreme Court in two |eading cases, nanely, Coffee Board
Bangal ore v. Joint Commercial Tax Oficer, Madras and Anr.
and Mohd. Serajuddin etc. v. State of Orissa, and a certain
interpretati on had been accorded by this Court to the
expression "in the course of export", and, according to
these decisions the last -sale, imediately preceding the
sal e occasioning the export of goods out of India, (the
penul timate sale), however closely related to the fina
export, was held not to be in the course of export but only
for export ~and hence liableto tax, it was with a viewto
renove the difficulties caused by these and other simlar
decisions that the Parlianent enacted the new sub-s. (3) of
s. 5 and added a proviso to's. 6(1) by the Amending Act (103
of 1976).

The Coffee Boardissued a circular dated February 7,
1977 to the Registered Exporters of Coffee, by which it took
the view that in order to avail of the benefit
627
of section 5(3) of the Central = Sales Tax as  anmended by
Amendnent Act 103 of 1976, in respect of the coffee sold by
it at the export auctions the Registered Exporters (bidders)
shoul d satisfy three conditions; (a) he nust have an export
contract (i.e. either agreement or order) froma  foreign
buyer, (b) he nust have it on hand at the tine when he
participates in the export “auction and (c) he should give
proof of the export of the coffee purchased at the auction
By way of conpliance with the conditions (a) and (b) above
the said Circular requires the Registered Exporters to
deposit with the Board before the. comencenent of each
auction copies of the export orders or agreenents fromtheir
foreign buyers. As the Coffee Board could not be certain as
to how the Sal es Tax Authorities would treat the penultimate
sales in the matter of granting exenption the said Crcul ar
requires the bidders to nake a contingency deposit in cash
equivalent to the sale tax |liability or furnish  bank
guarantee in lieu thereof, each of such deposit or guarantee
being required to be kept in force for a period of four
years. In other words, even in cases where the Registered
Exporters (auction bidders) shall have satisfied all  the
aforesaid conditions, the Coffee Board has insisted upon
such Exporters making contingency deposits or furni sh bank
guarantees for anmount equivalent to the sales tax chargeabl e
on such sales inspite of the enactnent of s. 5(3) and this
has been done ostensibly for the protection of the Coffee
Board in the event of Sale Tax Authorities holding that even
in such cases the benefit of s. 5(3) would not be avail abl e.
Since retrospective effect was given to the anendnents
i ntroduced by Act 103 of 1976 the Coffee Board coll ected and
the Petitioners paid sales tax on these export auctions
during the period of the retrospectivity and for few nonths
nore and thereafter the Coffee Board has, in terns of the
said Crcular, obtained fromthe petitioners bank guarantees
to secure paynent of sales tax which but for the enactnent
of sub-s. (3) of s. 5 might have been payable on each such
sal e.
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The petitioners, who are Registered Exporters of
Cof fee, therefore have filed under Art. 32 of t he
Constitution raising an inportant guestion of proper
construction of section 5(3), of the Central Sales Tax Act
as anended by Anendi ng Act (103 of 1976) and also
chall enging the constitutional wvalidity of the «circular
dated February 7, 1977, issued by the Coffee Board, whereby
it required the petitioners and other Registered Exporters
of Coffee to furnish contingency deposits or bank guarantees
equal to the anpbunt of sales tax in respect of the exenpted
sal es under the said section 5(3) of the Central Sal es Tax
and praying for its cancel l ation or wi t hdrawal and
consequential reliefs.

Allowing the petitions. in part, the Court
N

HELD 1. Section 5(3)  of the Central Sales Tax Act as
amended by the Anendment Act 103 of 1976 is not ultra vires
Article 286(2) of the Constitution and the said provision
neither creates any legal fiction nor is it beyond the power
or authority conferred on Parlianent by Article 286(2) of
the Constitution. [645A-D

It is true that the word "deened" has been used in
Section 5(3) but the  sane word has been used not nerely in
s. 5(1) but also in the other two sections 3 and 4 of
Chapter Il of the/ Central Sales Tax Act which has the
headi ng "Formul ations of Principles for determ ning when a
sal e or purchase of goods takes place in the course of
inter-state trade ‘or conmerce or outside a State or in the
course of export or “inport", the heading of Chapter Il on
the face of it suggests that what is done under ss. 3, 4 and
5 including sub-s. (3) is formulation of principles.
Secondl y
628
the word "deened" is used a great deal in nmodern |egislation
in different senses and it is not that a deening provision
is every time made for the purpose of creating a fiction. A
deenming provision mght be nmde to include for the purpose
of a statute an artificial construction of a word or phrase
that would not otherwise prevail but in each case it would
be a question as to with what object the Legislature has
made such a deeming provision. Wen sub-section(3) of the
section 5 used the word "deened" and says that the
penultimte sale "shall also be deened to be in the course
of export" what is intended to be conveyed is that the
penultimte sale shall also be regarded as being in the
course of such export. |In other words, no legal fiction is
created. Mdireover, it was conceded by counsel that the word
"deened" in sections 3, 4 and 5(1) laid down genera
principles and did not create any fiction; if that be so, it
is difficult to accept the contention that in sub-s. (3) the
same word should be construed as creating a  fiction
Thirdly, sub-section (3) of section 5 formulates a principle
in as much as it lays down a general guiding rule applicable
to all penultimate sales that satisfy the two conditions
specified therein and not any specific direction governing
any particular or specific transaction of a penultimte
sale. In other words the content of the provision shows that
it lays down a principle. [645 EH, 646C-E, G H]

On a proper construction of section 5(3), it cannot be
said that the said provisionis applicable only to the
export auctions conducted by the Coffee Board and the terms
and conditions governing them because it applies to variety
of parties including the small manufacturers who seek a
foreign market for their goods through private export houses
or canalised agencies |like State Tradi ng Corporation. [646H
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647A]

St. Aubyn and Os. v. Attorney Ceneral,[1952] AL C 15
at p. 53; referred to.

2. Section 5(3) of the Central Sales Tax Act has been
enacted to extend the exenption fromtax liability under the
Act not to any kind of penultimate sale but only to such
penultimte sale as satisfies the two conditions specified
therein, nanely, (a) that such penultimte sale nust take
place (i. e. becone conplete) after the agreenment or order
under which the goods are to be exported and (b) it must be
for the purpose of conmplying with such agreenent or order
and it is only then that such penultimte sale is deened to
be a sale in the course of export. [647DE]

It is true that the | anguage enployed in section 5(3)
is a little anbiguous or equivocal and there is no
indication in express terms whet her the "agreenent”
nmentioned therein necessarily refers to the agreement with a
foreign buyer or would include any biding or enforceable
agreenment ‘'to export with a local party. The nmaterial words
whi ch prescribe the two conditions on satisfying which the
penultimte sale is to be regarded as a sale in the course
of export are: "If such |ast sale or purchase (neaning the
penul timate sale or purchase) took place after, and was for
the purpose of complying with, the agreement or order for or

inrelation to such export”. It is true that Parlianent has
not said "the agreenent or order for or in relation to such
sal e occasioning the export", but has used the phrase "the

agreenment or order for or in relation to such export". But,
two aspects energe very clearly on a close scrutiny of this
phrase which by inplication showthat the "agreement"” spoken
of there refers to the agreenent wth a foreign buyer and
not an agreenent with a | ocal party containing a covenant to
export. [649G 650B- D

In the first place, the concerned phrase speaks of two
things in disjunctive: "agreement” ~or order. The word
"order"” which appears in a statute dealing with sales tax
must be wunderstood in a conmerciial sense, that is, in the

sense in
629
which traders and commercial men will understand it. In

conmer ci al sense an order means a firmrequest for supply of
definite goods enmnating froma buyer an indent placed by a
purchaser and, therefore, an order for or in relation to
export would nean an indent froma foreign buyer. The word
"order" in section 5(3) cannot nean or refer to-an order or
direction, mandate, command or authorisation to export that
may be issued by a statutory body |ike the Coffee Board for
two reasons: first, occurring in a sales tax (statute the
word nust be given its comrercial neaning and secondly,
whi |l e enacting the provision Parlianment could not be said to
have only statutory bodies, like Coffee board or S. T.C. in
mnd. If, therefore, an order for export in the concerned
phrase nmeans an indent froma foreign buyer, the preceding
word "agreenent” in the phrase would take colour fromthe
word "order" and would on the principle of noscitur a sociie
nean an agreenent with a foreign buyer and not the agreenent
with a local party containing the covenant to export; and
(ii) Secondly and nore inportantly, the wuser of the
definite article "the" before the word "agreenent", is very
significant. Parlianent has not said "an agreenment" or "any
agreement” for or in relation to such export and in the
context the expression "the agreenent” would refer to that
agreenment which is inmplicit in the sale occasioning the
export. Between the two sales (the penultimte and the
final) spoken of in the earlier part of the sub section
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ordinarily it is the final sale that would be connected with
the export, and, therefore, the expression "the agreenent"
for export nust refer to that agreement which is inplicit in
the sale that occasions the export. The user of the definite
article, "the", therefore, clearly suggests that the
agreement spoken of must be the agreenment with a foreign
buyer. As a matter of pure construction, by necessary
inmplication the expression "the agreenent occurring in the
rel evant phrase means or refers to the agreement wth a
foreign buyer and not an agreement with a local party
contai ning the covenant to export. [650E-H, 651 A-E]

3. Prior to the enactment of Section 5 (1) there was no
| egi sl ative guidance as to what transactions of sale or
purchase could be said to be "in the course of export" and
the said expression occurring in Art. 286 (1) (b) of the
Constitution was construed by this Court in what have come
to be known as the first and the second Travancore-Cochin
cases, nanely, The State of Travancore-Cochin and Os. v.
The Bonbay Conpany Ltd., (1952) 3 S.T.C. 434, and The State
of Travancore-Cochin and Os. v. The Shannugha Vil as Cashew
Nut Factory and Ors., (1953) 4 STC 205; to include two types
of sales or purchases (a) a sale or purchase which itself
occasi ons, the export and (b) a sale or purchase affected by
a transfer of docunents  of title to the goods after the
goods are put in /theexport stream(i. e. after they have
crossed the custons frontiers of India).  Then cane the
Constitution (Sixth Anmendnment) Act, 1956 introducing a new
clause being cl. (2) in Art. 286 whereby Parlianent was
enpowered by lawto fornulate principles for  deternining
when a sale or purchase took place in the course of the
export of the goods out of the territory of India only if
the sale or purchase either occasions such export. or is
affected by a transfer of docunents of title to the goods if
the goods have crossed the custons frontiers of India". In
ot her words, this was |egislative recognition of what was
said by this Court in the tw Travancore cases about the
true neaning of the expression "in the course of export"
occurring in Art. 286 (1) (b). [651G H, 652A, D F]

Section 5 (1) was construed by this Court in the
context of two sales (though both were closely connected
with the wultimte exportation of the goods out  of |ndia)
rather very strictly in the two case, Coffee Board,
Bangal ore, v. Joint Com
630
nercial Tax Oficer, Madras and Ors., [1970] 3 SCR 147; and
Mohd. Serajuddin etc. v. State of Oissa, [1975] Supp S.C. R
169. In the former case, this Court |aid down the test that
there nmust be a single sale which itself caused the export
and there was no roomfor two or nore sales being "in the
course of export". In other words, notwi thstanding the
conpul sion to export arising fromclauses 26, 30-and 31 of
the Auction Conditions, the penultimte sale was held to be
not in the cause of exports. In the latter case, this court
took the view that the crucial words in Section 5 (1) showed
that only if a sale occasioned the export, it would be in
the course of export and that the two sets of contracts were
separate and independent and Mohd. Serajuddin was under no
contractual obligation to the foreign buyer either directly
or indirectly and that his rights and obligations were only
against the S.T.C. Even when the S.T.C. had with it foreign
buyers contracts and Mhd. Serajuddin’s contracts wth
S.T.C. had been entered into for the purpose of inplenenting
such foreign buyer’'s contracts, this Court held that the
sal es between Mohd. Serajuddin and S. T.C. were not sales in
the course of export. It was at this stage i.e. when s. 5




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 43

(1) was interpreted so by this Court that the Parlianent
felt the necessity of enacting s. 5 (3) for the purpose of
giving relief in respect of penultinmte sales that
i medi ately precede the final (export) sales provided the
former satisfy the conditions specified therein. [652F-H
653A-B, E-G

4. Two things beconme clear from the Statenment of
oj ects and Reasons in the Amendnent Act 103 of 1966; first
Mohd. Serajuddin’s decision is specifically referred to as
necessitating the anmendnment and secondly penultimate sales
made by snall and nedium scal e manufacturers to an export,
canal i sing agency or private export house to enable the
latter to export these 'goods in conpliance with existing
contracts or orders are regarded as inextricably connected
with the export of the goods and hence earnmarked for
conferral of the benefit ~of exenption. But the existing
contract with whomis not clarified. The Statenment being
silent on this crucial point whether the existing contract
shoul d be with a foreign buyer or will include an agreenent
with a l'ocal party containing a covenant to export, by
necessary-inplication "the agreenment” spoken of by section 5
(3) refers to the agreenent with a foreign buyer. [654F-H

It is true that  the benefit of the exenption was
intended to be extended to small and medium scale
manuf acturers desirous of exporting their goods but the
requirenent of the new provisionis not ‘that they nust
procure or have with thema foreign buyer’s contract but the
requirenent is that before they conplete the sale of their
goods to the canalising agency or the private export house
there must be in existence a foreign buyer’s contract to
i mpl enent which they should have sold their goods to such
agency or export house. In the nature of things such
manuf acturers who have no expertise of export trade are not
expected to have a foreign buyer’s contract with themand it
woul d be sufficient conpliance of the provision of the
canal i sing agency or the export house has wth it the
foreign buyer’s contract. It would, therefore, be incorrect
to say that the benefit of the exenption depends upon the
fortuitous circunstance of a foreign buyer’s contract being
avail able with such manufacturer when he sells his product
to the agency or the export house. Neither any hardship is
i nvol ved nor would the small or nedi um scale manufacturers
be deprived of the benefit of the exenption, by the
construction of the expression as "the agreenment” in Section
5 (3), nanmely, that it neans an agreenent wth a foreign
buyer and not with a local party containing a covenant to
export. In fact it is in consonance with the trade practice
obtaining in export trade, nanely, that normally the export
activity commences with securing or
631
obtaining an export contract or a firmorder froma foreign
buyer as the first step towards the ultimte export. [655A-
Fl

State of Mysor e V. The Mysor e Spi nni ng and
Manufacturing Co. Ltd. 9 S.T.C. 188@ 189 SC;, foll owed. -

It is difficult to say that the Parlianent intended to
prefer one and sacrifice the other, anmobng the two public
interests involved, nanely, pronotion of the exports of the
country and augnentation of the States’ revenues through

sales tax, while enacting section 5 (3). In fact the
granting of exenption to penultinmate sales was obviously
with a view to pronpte the exports but limting the

exenption to certain types of penultimte sales that satisfy
the two specified conditions display an anxiety not to
diminish the States’ revenues beyond a certain linmt. The
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section in any case not giving any indication that one
public interest is to be preferred to the other, by
necessary inplication "the agreenment"” occurring in section
5(3) refers to the agreement with a foreign buyer. [656A-C
5. In Ben GormNilgiri Plantations Conpany, Coonoor and
Os. v. Sales Tax Oficer, Special Crcle Ernakul am [1964]
7 SSC R 706 at p. 711-12, this Court held that, even in the
case of a single sale which ultimately resulted in the
export, the sale was not in the course of export, because
there was no obligation to export which afforded the
inextricably |ink between the sale and the export. [657A- B]
It is true that if the obligation to export affording

the inextricable 1link between the sale and the export is
necessary in the case of a single sale even though it
results in export" then-all the nore such obligation will be

necessary in the case of ~a penultimate sale if such
penultimte sale Jis to constitute a sale "in the course of
export" but even if Ben GormNlgiri Plantations Conpany’s
case is regarded as |aying down a general proposition that
what is required is an obligation which inextricably
connects the sale with the export and that such obligation
may, in the absence of legislative guidance, arise by reason
of statute, contract, nutual understanding or the nature of
transaction which Jlinks the sale to " export, still the
qguestion would be/what type of obligation and arising from
what circunmstances would be necessary or enough in the case
of a penultimate sale nust depend upon the | anguage of the
statute concerned and, therefore, the question wll again be
what type of obligation and arising fromwhat circunstances
has been prescribed by the Parliament by enacting s. 5 (3)
and that woul d depend upon the proper construction of the
phrase "the agreenent or order for or in relation to such
export" occurring therein. Since on proper construction the
expression "the agreement or order" neans the agreenent with
or an order from a foreign ‘buyer, it is clear that the
Parliament intended to prescribe that the obligation to
export arising only fromsuch agreenment or order that would

afford the inextricable link so as to constitute the
penultimate sale a sale in the course of export. [657B-F]
6. The word 'sale’ occurring in the phrase "if such

| ast sale or purchase takes place after” in section 5(3) of
the Central Sale Tax Act 1956 does not nean the "agreenent
to sell”™ but only salein the sense of a transfer of
property in the goods by one person to another. Section 5(3)
cannot be construed otherwise for nmore than one reason. In
the first place the definitions of 'sale’ and "agreenent to
sell" in the sale of CGoods Act 1930 woul d not apply to the
expression 'sale’ occurring in the Central Sales Tax Act,
1956 wherein the expression 'sale’ has been defined in's. 2
(g) for the purpose of that Act and under s. 2 (g) of the
Central Sales Tax Act 'sale’ neans "any transfer of property
in goods by one

632

person to another for cash or for deferred paynent or for
any other val uable consideration, and includes a transfer of
goods on the hire-purchase or other systemof paynent by
i nstal ments, but does not i ncl ude a nort gage or
hypot hecation of or a charge or pledge on goods". In other
words, wherever the word ’sale’ occurs in the Central Sales
Tax Act, 1956 it is this definition givenins. 2 (g) that
will be applicable and therefore the word "sale’ in s. 5(3)
nmust nean transfer of the goods by one person to another for
cash or for deferred paynment or for any other valuable
consi derations; it cannot rmean "agreenment to sell".
Moreover, there is nothing in the context of s. 5 (3) to
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suggest that the word ’'sale’ occurring therein should be
understood differently. On the contrary, the context
suggests that the word ’'sale’ in the phrase "if such | ast
sal e or purchase takes place after "refer to a conpleted
sale i.e. a sale as defined in section 2(g) of the Act.
[ 658E-H, 659A-C]

Bal abhagas Hul aschand v. State of Orissa, [1976] 2 SCR
939; di stingui shed.

7. Section 64(2) of the Sale of Goods Act, 1930, being
in pari materia with Section 58(2) of the English sale of
Goods Act, 1893 does not deal with the question of passing
of the property at auction sale but nerely deals wth
conpletion of the contract of sale which takes place at the
fall of the hammer or at the announcenent of the close of
the sale in other customary manner by the auctioneer. |If the
auction sale of chattels is unconditional and is in respect
of specific ascertai ned goods and nothing remains to be done
to the ~goods for putting them in a condition ready for
delivery, 'the property in the good would pass to the
pur chaser upon the acceptance of the bid but that woul d not
be because of-s. 64 (2) but because of s. 20 and such woul d
not be the case if the goods sold there at are non-specific
or unascertained goods or ~the auction sale is conditional
And, Section 64(2) has nothing to do with the aspect of the
passing of the property at an auction sale and it is by
virtue of goods being specific and in a deliverable state
that under section 20 the property in such good passes to
the buyer at the 'conpletion of the contract at the fall of
the hamrer at such sale. [667F-H, 669C- D

M Entire & Anr. v. Crossley Bros Ltd., [1895-99] All.
E.R (Reprint) 829 @ 832, Dennant v. Skinner - and Col |l om
[1948] 2 All. EER 29; quoted with approval.

A. V. Thomas & Co. Ltd. v. Deputy  Conm ssioner of
Agricultural Income Tax, [1963] Supp. 3 SCR, 608; followed.

8. Section 64 of the Sale of Goods Act coul d be subject
to a contract to the contrary and wuld be subject to
section 62. In the first place section 64 occurs in Chapter
VIl which contains "M scellaneous" provisions and s. 62
whi ch occurs in the same Chapter clearly provides that where
any right, duty or liability would arise under a contract of
sale by inplication of law, it may be negatived or varied by
express agreement or by the course of dealing between the
parties or by usage. |If the wusage is such as to bind both
the parties to the contract. Ordinarily, the rights, duties
and liabilities arising under a contract of sale by
implication of |aw spoken of ins. 62 refer to the rights,
duties and obligations referred to in Chapter 111 containing
provisions which lay dowmn rules as to transfer of property
as between seller and buyer and transfer of title but there
is no reason by s. 62 should not apply to rights, duties and
obligations arising under s. 64 in regard to auction sale.
Sub section (1) of section 64 provides that where goods are
put up for sale in lots then each lot is prim facie deened
to be the subject of a separate contract for sale, which
neans terns between the parties may provide to the contrary
or circunstances may indicate to the contrary. Again sub s.
633
provides that the sale my be notified to be subject to a
reserved or up set price which neans that the auctioneer nay
not fix a reserved price; further, it is well settled that
if such a reserved price has been fixed then notw thstanding
the fact the highest bid has been accepted by the auctioneer
and the sale relates to specific or identifiable goods no
concl uded contract cones into existence if the highest bid
so accepted falls short of the reserved price and the
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property in the goods wll not pass. Sub-ss (3) and (4) if
carefully scrutinised also indicate that there could be a
contract to the contrary. Moreover, once it is accepted that
auction sales to which s. 64 applies could be unconditiona
or conditional and that the auctioneer can prescribe his own
terns and conditions on the basis of which the property is
exposed to sale by auction it nmust be held that the
acceptance of any bid as well as the passing of the property
in the goods sold thereat would be governed by those terns
and conditions. [669D-H, 670A-C

9. In the instant case:

(a) The export auctions of Coffee conducted by the
Cof fee Board are admttedly conducted on terns and
conditions prescribed by it called "Auction Conditions". In
the absence of a suggestion in the case that a statutory
body like the Coffee Board while prescribing the auction
conditions has acted not in good faith or that the said
terns and conditions-do not truly govern the rights and
obligations of° the parties, thereto it is clear that the
guestion ‘at- what point of tine the property in the Coffee
sol d thereat passes to the auction  purchaser (Registered
Exporter) nust depend upon the intention of the parties to
be derived fromthe -aforesaid terms and conditions. The
property in coffee sold thereat does not pass to the buyer
at the fall of the /hammer under section 64 (2) of the Indian
Sal e of CGoods Act, 1930. Al that happens it the fall of the
hamrer is that a conpleted contract of sale conmes into
exi stence creating a relationship of prom sor and promn see
between the parties in an executory contract, which is very
clear fromclause 13 (a) of the Auction conditions. [670C F]

(b) dause 19 principally deals wth aspects of
delivery, weighnent and paynent of price an d towards the
end it contains an over-riding provision to the effect that
not withstandi ng anything contained in these conditions, the
property in the Coffee sold shall not pass to the  buyer
until after he has paid the full price and the coffee sold
to him is weighed and set apart for delivery to/ him In
other words. it is clear that parties intended ‘that the
passing of the property shall not take place till the ful
price is paid and the coffee sold is weighed and set apart
for delivery. Nowthere is nothing in any of -the other
provi sions of these Auction Conditions which indicates that
the property in coffee sold should pass either at the fal
of the hamrer or at any point of tinme prior to the paynent
of price and weighnent and setting apart- of ~-coffee for
delivery to the buyer. [670H, 671A- B]

M Entire and Anr. v. Crossley Bros. Ltd., [1895-99]
All. ER (Reprint) 829 @832; distinguished.

(c)It is true that the over-riding provision contained
inclause 19 is negative in character, that is to say, the
parties are agreed that the property shall not pass to the
buyer until after the paynment of the price, weighnent and
setting apart of the coffee for delivery to the buyer. But
there are two provisions contained in clause 20 (d) and (f)
which show that positively upon paynent of price and
wei ghnent and setting apart the coffee sold for delivery to
the buyer, the property in the coffee sold passes to the
buyer at that point of time. Under clause 19, after the
payment of full price the buyer has to apply for and take
delivery within
634
a certain time but in case he fails to take delivery, as
provided in clause 20, the coffee is first stored by the
Pool Agent in the Pool Warehouse pending its exportation by
the buyer by the 15th May and if it is not exported by that
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date the Curer or Depot Manager renoves it fromthe West
Coast to inland countries for safe storage during the
nonsoon season but at the risk and cost of the buyer. Having
regard to clauses 19 and 20 of the Auction conditions,
therefore, it is clear that in these penultimte sales i. e.
sales of coffee at the export auctions conducted by the
Coffee Board, to property in coffee sold thereat passes to
the buyer wupon paynents of price, weighnent and setting
apart of the coffee sold for delivery to the buyer. [671CF
672C- D]

(d) Passing of the property in such coffee cannot be
said to be further postponed till actual shipnent by reason
of clause 31 of the Auction conditions, for, if the title
has al ready passed under’' <clauses 19 and 20 of the Auction
Condi tions inmediately ~upon payment of price, weighnment and
setting apart of the coffee for delivery to the buyer, it
cannot pass again. [672D F]

(e)I't is not correct to say that in view of clause 31 a
reservation of° theright of disposal over the goods in
favour of the Coffee Board within the neaning of section 25
of the Sale of Goods Act is made. Section 25 (1) provides
that where there is a contract for sale of specific goods or
where goods are subsequently appropriated to the contract,
the seller may by ‘terms of the contract or appropriation
reserve the right of ~disposal of the goods wuntil certain
conditions are fulfilled and if he does so, the |ega
consequence mentioned in the sectionflows, nanely, that in
such case notw thstanding the delivery of goods to a buyer
or to a carrier or bailee for transaction to the buyer, the
property in the goods does not pass to the buyer until the
conditions inposed by the seller are fulfilled. It is true
that . 26 declares that it 1is an essential condition of
the auction that coffee sold thereat shall be exported to
stipulated destinations or to any other foreign country
outside India as may be approved by the Chief Coffee
Marketing Officer within 3 months-or wthin the extended
peri od but such essential condition is applied to the coffee
whi ch has already beconme the property of the buyer under
C's. 19 and 20 of the Auction Conditions and all that C. 34
provides is that if default is nmade by buyer in exporting
coffee within the prescribed time or extended tinme it shal
be lawful for the Coffee Board wthout reference to the
buyer to seize the unexported coffee and take possession
thereof and deal with it as if it were the part and parce
of the Board s Coffee held by themin their Pool Stock. Far
fromanmounting to a reservation of the right of disposa
over the unexported coffee to the Coffee Board, C. 31 is in
the nature of a defeasance clause in the sense that what is
vested in the buyer wunder the earlier conditions, the sane
shall revert back to the Coffee Board if the buyer conmits a
default in fulfilling the essential condition:- Such a
reading of d. 31 wuld be consistent with a further
provision which is to be found in the latter portion of that
clause. The latter part of C. 31 provides that after the
coffee is seized and it becones part and parcel of Board s
Coffee held by it in its pool stock, the Board shall re-sel
the same but after such re-sale the Chief Coffee Marketing
Oficer shall pay to the defaulting buyer only the bal ance
of the sale proceeds after deducting godown charges,
i nsurance premium selling comm ssion payable to agents and
all other expenses of sale together wth the penalty due
under . 30. In other words the proviso clearly suggests
that the seized coffee becones Coffee Board' s property and
is resold as such, otherwise the surplus should go to the
buyer (Registered Exporter). The fact that the paynment to
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the defaulting buyer is Iimted to the actual sale

635

price paid by himand that the surplus if any reverts to the
Coffee Board clearly shows that under C . 31 upon seizure
the property reverts back to the Coffee Board. C ause 31
properly read amounts to a defeasance clause and nothing
nore, especially when it is clear that property in the
coffee sold at auction passes to the buyer under Cs. 19 and
20 imredi ately upon paynment of price, weighnment and setting
apart of the coffee for delivery to the buyer. Once the
property has passed there would be no question of reserving
any right of disposal over the same to the Coffee Board
within the neaning of s. 25 (1) of the Sale of Goods Act.
[662F-H, 673A-H]

(g) In the penultimate sales (sales of coffee effected
to Registered Exporters at export auctions conducted by the
Cof fee Board) the property in the Coffee sold thereat passes
to the buyer immediately upon paynment of full price,
wei ghnent ‘and -~ setting apart of coffee for delivery to the
buyer under C's. 19 and 20 of the Auction Conditions and it
woul d be —at this stage i.e. just ~before this stage is
reached that the agreement with or order from a foreign
buyer must be avail abl'e or produced in order to attract s. 5
(3) of the Central Sales Tax Act, 1956. [674C- D
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The Judgnent of the Court was delivered by

TULZAPURKAR, J. These writ petitions filed by
Regi stered Exporters of coffee wunder Art. 32 of the
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Constitution raise an inportant guestion of pr oper
construction of s. 5(3), a provision newy inserted in the
Central Sales Tax Act 1956 by an Anending Act (103 of 1976)
and the petitioners also seek to chall enge the
constitutional validity of a Crcular dated February 7, 1977
i ssued by the Coffee Board, whereby it requires the
Regi stered Exporters of coffee to furnish contingency
deposits or bank guarantees equal to the anmount of sales tax
in respect of the exenpted sales under the said s. 5(3) and
pray for its cancellation or w thdrawal and consequentia
reliefs.

The facts giving rise to the wit petitions being
conmon and al nost identical may be stated. The Coffee Board,
Bangal ore is a statutory corporation incorporated under s. 5
of the Coffee Act, 1942, an enactnent passed to provide for
the devel opnent of the Coffee Industry under the control of
the Union. Sections 4 to 10 of the Act deal with the setting
up of the coffee Board on which all interests are
represented and sonme Menbers of Parlianent and Gover nnent
officers ‘are nominated. The Board exercises powers and
di scharges functions assigned to it under the Act and the
Coffee Rules franmed thereunder. The Act compels the
registration of all owners  of coffee estates and |icensing
of curers and dealers and it also inposes control on the
sal e, export and re-inport of coffee into India. In regard
to sale it fixes prices for sale of coffee either whol esal e
or retail by registered owners and licensed curers for the
purpose of sale in 'the Indian WMarket and the Coffee Board
fixes internal sale quota for each estate owner and the
owner has to observe this quota and also the price fixed
under s. 25 all coffee produced by a registered estate in
excess of the quantities specified in the “internal sale
gquota allotted to that estate, or when no internal sale
guotas have been allotted to the estates, all the coffee
produced by the estate has to be delivered to the Board for
inclusion in the surplus pool by the owner of the estate or
by the curing
637
establ i shnent receiving the coffee fromthe estate and under
subs. (6) in respect of coffee so delivered for inclusion in
the surplus pool the registered owner retains  no right
except his right to receive paynents referred to in s.” 34.
Section 26(1) enjoins upon the Coffee Board to take all
practical neasures to narket the coffee included in the
surplus pool and all sales thereof have to be conducted by
or through the Board. These sales include internal sales in
India and outside India. W are concerned in these petitions
with sales outside India. Under s. 20 of the Act no coffee
(barring certain exceptions specified in the proviso) can be
exported fromlIndia otherwise than by the Board or ot herwi se
than under an authorisation granted by the Board in the
prescri bed manner and in the prescribed cases, while under
s. 21 no coffee which has been exported fromlIndia shall be
re-inmported into India except under and in accordance with a
permt granted by the Board. Section 47 provides that al
contracts for the sale of coffee in so far as they are at
variance with the provisions of this Act shall be void. It
will thus appear clear that the Coffee Board exercises
conpl ete control -al nrost nonopolistic-over the coffee trade
in exercise of its statutory powers.

Export of coffee outside India is particularly
controll ed under the Act and the Rules by the Coffee Board.
As stated earlier coffee can be exported either by the
Coffee Board directly to parties outside India or the Coffee
Board aut hori ses other exporters to effect such exports. For
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ef fecting exports through other exporters the Coffee Board
periodi cally conducts auctions known as "export auctions”
and it follows a procedure in that behalf. To be able to bid
at these auctions, exporters have to get thenselves
registered with the Board. The Board mmintains a |ist of
Regi stered Exporters and grants to each one of them a
permt, which authorises him to take part in the "export
auction". The <conditions which are inposed by the permt
(hereinafter called the pernmit <conditions’) require, inter
alia, a security deposit and a standing deposit (which may
be in cash or in the formof bank guarantee) from the
Regi stered Exporters; such permit is liable to be w thdrawn
or cancelled by the Chief Coffee Marketing Oficer, an
executive appointed by the Central Governnment on the Board,
at any tinme if it is found that a permt-holder has sold or
has attenpted to sell coffee bought by himat the "export
auction" within the internal market wthout his witten
perm ssion or if any  of the other permt conditions are
contravened). ‘A specinen of the permt together with the
condi tions —attaching to it has been annexed to each
petition. (The actual "export auctions" are conducted on the
basis of "the Term and Conditions of Sale

638

of Coffee in the course of Export" franed by it and the
Regi stered Exporters participate in such auctions on those
terns and conditions.) A specinen copy of these Auction
Conditions has been annexed to each petition. Cause 3
thereof declares that all auctions and sales nade thereat
are subject to (i) the Auction-conditions, (ii) the Permt
conditions and (iii) such other rules or conditions as may
be prescribed by the Chief Coffee Marketing O ficer. Under
. 4 only dealers who have registered thenselves as
Exporters of coffee with the Coffee  Board and who hold a
permit from the Chief Coffee Mirketing Oficer in that
behal f are permitted to participate in the auctions. Under
a. 11 noone is allowed to retract his bid when once the
sanme has been entered in the Register of Bids. The highest
bidis ordinarily accepted but the sale Conducting Oficer
may not accept such bid if he has reason to believe that the
same is not bona fide or genuine or the same is that outcone
of concerted action on the part of the dealers or a section
of them for the purpose of controlling —or manipulating
prices, etc. subject to his recording the reasons for such
rejection in the Register of Bids. Cause 19 deals wth
wei ghnent, delivery and paynent of price ~and contains an
over-riding provision the effect that the "property in the
coffee sold shall not pass to the buyer until after he has
paid the full price and the coffee sold to himis weighed
and set apart for delivery to hinf. Cause 26 decl ares that
it is an essential condition of the auction that the coffee
sol d thereat shall be exported to the destination stipulated
in the catalogue of Ilots or to any other foreign country
outside India as may be approved by the Chief ' Coffee
Marketing O ficer within three nmonths or wthin such
ext ended period as shall not exceed one year fromthe Notice
of Tender issued to the auction buyer (Registered Exporter)
and that under no circunstances the coffee purchased at such
auction shall be diverted to other destinations or sold or
be di sposed of or otherwise released in India. Causes 30
and 31 provide for the consequences of default on the part
of the buyer to export the coffee or to produce evidence
thereof; he is liable to pay a penalty at the rate specified
incd. 30 and what is more under d. 31 Chief Coffee
Marketing Officer is entitled to seize and take possession
of the wunexported coffee and deal wth it as it were part
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and parcel of the Board's coffee in it surplus pool. Under
a. 32 it is provided that in the event of the buyer
conmitting any default in respect of any of the terns and
conditions of the "export auction" he shall be liable (i) to
be renoved fromthe list of the Registered Exporters, the
permt granted to him being cancelled; (ii) to forfeit the
deposit made by himat the tine of obtaining the permt and
(iii) to forfeit the deposit if any covered by the
conditions contained in . 14(ii).

639

According to the petitioners prior to the enactnent of
sub-s(3) of s. 5 of the Central Sales Tax Act, 1956, which
was inserted on Septenber 7, 1976 with retrospective effect
fromApril 1, 1976 by the Anmending Act (103 of 1976), the
exenption fromliability to tax under the Act in regard to a
sale in the course of the export was and continues to be
governed by s. 5(1) of the Act which runs thus

"5(1) A sale or purchase of goods shall be deened
to take placein the course of the export of the goods
out 'of - the territory of India only if the sale or
pur chase either occasions such export or is effected by

a transfer of documents of title to the goods after the

goods have crossed the custons frontiers of India"

The aforesaid provision was examned by this Court in
two | eading cases, namely, Coffee Board Bangalore v. Joint
Commercial Tax O ficer, Madras & Anr. and Mhd. Serajuddin
etc. v. State of Oissa and a certain interpretation had
been accorded by this Court to the expression "in the course
of export" and according to these decisions the |ast sale,
i medi ately preceding the sale -occasioning the export of
goods out of India (hereinafter called the "penultimte
sal e"), however <closely related to the final export, was
held not to be the course of export but only for export and
hence liable to tax and according to the petitioners it was
with a viewto renove the difficulties caused by these and
other simlar decisions that the Parlianment enacted the new
sub-s. (3) of s.5 and added a proviso to s.6(1) by the
Amendi ng Act (103 of 1976). The newl y enacted provi'sions run
t hus

"5(3) Notwithstandi ng anything contained in sub-
section (1), the last sale or purchase of ~any goods
preceding the sale or purchase occasioning the export
of those goods out of the territory of India shall also
be deened to be in the course of such export, if such
| ast sal e or purchase took place after, and was for the
purpose of conplying with, the agreenment or order for
or inrelation to such export."

B (d) . oot

Provided that a dealer shall not be liable to pay
tax under this Act on any sale of goods which, in
accordance with the provisions of sub-section (3) of
section 5, is a sale in the course of export of these

goods out of the territory of India."

The petitioners have strongly relied upon the Statenent
of (bjects and Reasons appended to the relevant Bill in this
behal f. In other words, according to the petitioners under
sub-section (3) of s.5 even the "penultimate sale’ is to be
regarded as a sale 'in the course of ex-

640
port’ and w Il under the proviso to s.6(1l) be entitled to
claimexenption fromthe liability to tax under the Act

provi ded such penultimate sale-(i) took place after, and
(ii) was for the purpose of conplying with, the agreenent or
order for or in relation to such export. According to the
petitioners the sales of coffee made to the Registered
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Exporters at the export auctions conducted by the Coffee
Board constitute ’'penultinate sales’ falling within s.5(3)
and qualify for the exenption fromthe tax liability under
the Act in as nuch as both the conditions nentioned above
are satisfi ed.

The petitioners’ <case is that notw thstanding the
aforesaid position the Coffee Board by its Circular dated
February 7, 1977 issued to the Registered Exporters of
cof fee has taken the viewthat in order to avail of the
benefit of sec. 5(3) (in respect of the coffee sold by it at
the export auctions the Registered Exporters (bidders)
shoul d satisfy three conditions (a) he nmust have an export
contract (i. e. either ‘agreenent or order) froma foreign
buyer, (b) he nust have it on hand at the tine when he
participates in the export “auction and (c) he should give
proof of the export of the coffee purchased at the auction
By way of conpliance w'th the conditions (a) and (b) above
the said Crcular requires the Registered Exporters to
deposit with the Board before the comencenent of each
auction copies of the export orders or agreenents fromtheir
foreign buyers). Obviously the Coffee Board proceeds on the
basis that s. 5(3) requires-an agreenent with or an order
froma foreign buyer and that too it must exist at the tine
of participation in the-auction inasmuch as in its viewthe
property in the coffee sold at such auction passes and the
penul ti mate sal e takes place at the fall of the hammer under
s.64(2) of the Sale of Goods Act. Further  as the Coffee
Board could not '‘be certain as to how the Sales Tax
Authorities would treat the penultimate sales in the matter
of granting exenption the said Crcular requires the bidders
to nake a contingency -deposit in cash equivalent. to the
sales tax liability or furnish bank  guarantee in lieu
thereof, each of such deposit or guarantee being required to
be kept in force for a period of four years. In other words,
according to the petitioners ~even in cases where the
Regi stered Exporters (auction bidders) shall have satisfied
all the aforesaid conditions, the Coffee Board has insisted
upon such Exporters nmaking contingency deposits or furnish
bank guarantees for anounts equivalent to the  sales tax
chargeabl e on such sales inspite of the enactnent of s.5(3)
and this has been done ostensibly for the protection of the
Cof fee Board in the event of Sales Tax Authorities holding
that even in such cases the benefit of s. 5(3) woul d not be
avail abl e.

The petitioners contend that the words "the agreenent"

for or "inrelation to such export" in s. 5(3)  do not
necessarily refer to the agree
641

ment with a foreign buyer but would include any binding or
enforceabl e agreenent to export even with a |ocal party to
i mpl enent which the penultimate sale nust have taken place
and since here the penultinate sales (sales of coffee to
Regi stered Exporters by the Coffee Board) take place on the
express and essential condition that the said coffee shal

be exported and the sane shall not be diverted to any other
destination or sold or disposed of or released in India
(vide Cause 26) and which condition is enforced on pain of
i mposition of penalty and seizure of the unexported coffee
(vide: Clauses 30 and 31) these nmust be regarded as having
been nade for the purpose of conplying with agreenent for or
inrelation to export and secondly, these penultimate sal es
invariably take place (i.e. becone conmplete after the
agreenment to export is entered into inasnmuch as the latter
conmes into existence invariably before the property in the
cof fee passes to the Regi st ered Exporters (auction
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purchasers). Alternatively the petitioners contend that even
if the words "the agreenment for or in relation to such
export" nmean only the agreenment with a foreign buyer al
that is required is that such agreement with the foreign
buyer nust exist before the penultimte sale becones
conplete, i.e. before the property in the coffee sold
thereat passes to the auction purchaser and according to the
petitioners the property in the coffee sold at such
penul ti mate sal es passes to the auction purchaser after the
same is shipped or sent to the customstation for shipnent
because till then the Coffee Board has a right of disposa
over the sane within the meaning of s.25 of the Sale of
Goods Act under d. 31 and in any event not until the sane
is weighed and set apart and price paid therefor under d.
19 and hence if the agreenent with the foreign buyer is
avail able before that it ~would be sufficient conpliance of
s.5(3). The Board”s view that-the property in the coffee
sold at~ the auctions  passes to the bidders at the fall of
hamrer | is clearly unsustainable. The petitioners thus
contend that the aforesaid action on the part of the Coffee
Board in forcing the Registered Exporters of coffee,
including the petitioners, to make contingency deposits or
to furni sh bank guarantees to secure paynent of sales tax on
transactions which ‘have  been specifically exenpted from
sales tax by s. 5(3) and the proviso to s. 6(1) of the
Central Sales Tax Act, 1956 read with Art. 286(1) of the
Constitution of India is wthout authority  of |law and the
Board’'s Circular dated February 7, 1977 is unreasonable,
arbitrary, illegal, wthout authority of |law and violative
of their fundanental rights under Arts. 14, 19 and 31 of the
Constitution.

The petitioners, therefore, seek -issuance of wits of
certiorari and prohibition quashing the said circular and

restraining further action thereunder in future. |t seens
that since retrospective effect was given
642

to the anmendnents introduced by Act 103 of 1976 the Coffee
Board collected and the petitioners paid sales tax on'these
export auctions during the period of the retrospectivity and
for few nonths nore and thereafter the Coffee Board has, in
terms of the said Gircular, obtained fromthe petitioners
bank guarantees to secure payment of sal es tax which but for
the enactnment of sub-s. (3) of s. 5 nmight have been payable
on each such sale. To obtain appropriate reliefs” in this
behalf in two of the three wit petitions, the petitioners
therein have also inpleaded the concerned States, nanely,
State of Karnataka, State of Tamil Nadu and the State of
Kerala as party respondents to their petitions.. The
petitioners have sought appropriate orders or . directions
agai nst these State Governnents directing them to nmake
refunds to the Coffee Board of the anpbunts collected by them
fromthe Coffee Board as and by way of sales tax and further
restraining them fromcollecting or threatening to collect
fromthe Coffee Board any anount as and by way of sal es tax
on the transactions in guestion or subj ecting such
transactions to sales tax. The petitioners have al so sought
the consequential reliefs of directing the Coffee Board to
pay over to the petitioners the refunds which it nay receive
fromthe State CGovernnents pursuant to the Court’s order and
further directing the Coffee Board to release the bank
guarantees or contingency deposits obtained by it under the
i mpugned Circul ar.

In the returns filed on behalf of the Coffee Board by
way of reply to the wit petitions two or three contentions
have been raised. First, by way of prelimnary objection it
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is contended that no wit would Iie against it chall enging
its Circular dated February 7, 1977 inasmuch as though the
Cof fee Board is constituted under a Central enactnment and
has monopolistic control over the coffee trade, when it
exposes coffee in export auctions it is nerely engaged in a
commercial activity in exercise of its power to make
contracts and while so engaged it cannot be denied its
legitimate right, 1like any other trader to lay down the
terms and conditions for such sales and the Circul ar dated
February 7, 1977 is one such comunicati on addressed to the
Regi stered Exporters cont ai ni ng addi ti onal terns or
conditions concerning sales tax in the matter of such
auctions and neither the auction conditions nor the Crcular
stemfrom any statute but are matters falling wthin the
real m of contract and therefore no wit petition challenging
the Circular is maintainable. Secondly, the Coffee Board is
entitled to protect its interest and since it has an
apprehension that exenption provided for by s.5(3) of the
Central Sal es Tax Act, 1956 nmay not be made avail able by the
Assessing Authorities wunder the sales Tax Law, the Coffee
Board decided to safeguard its> interest by  taking
conti ngency deposits or bank guarantees equivalent to the
643

amount of sales tax that would be payable in respect of the
export auctions. It is pointed out in this behalf that al
ki nds of penultinmate sales or purchases are not exenpt under
s.5(3) but the exemption is hedged in wth conditions
specified therein ‘and only when t hose conditions are proved
to the satisfaction of the Assessing Authority the exenption
will arise and until  then there is a risk of the Coffee
Board being visited with the sales tax and so to protect
itself against any possible |evy of sales tax it is obliged
to insist upon furnishing of contingency  deposits or bank
guarantees. By doing it the Coffee Boardis not exacting any
sal es tax as such and, therefor, a protective neasure of the
type adopted by it <cannot be said to be illegal or
unconstitutional or violative of ( any of the Petitioners’
fundanental rights. Thirdly, on nerits it is contended that
its interpretation of section 5(3) that what is required
thereunder is an agreement with or an order froma foreign
buyer is <correct as also its conclusion that in-the export
auctions conducted by it property in the coffee sold thereat
passes to the Registered Exporter (bidder) at the fall of

hamrer and, therefore, the conditions inposed by the
Circular on the Registered Exporters before they canclaim
exenption from the tax liability are justified. The States

of Karnataka, Tam | Nadu and Kerala in their ~respective
counter-affidavits have supported the stand taken by the
Cof fee Board on both the points. It may, however, be stated
that all the three States are desirous of having an
aut horitative pronouncenent fromthis Court on the question
of proper construction of the words "the agreement or order
for or in relation to such export" occurring in s. 5(3) of
the Central Sales Tax Act 1956 but on the second point
counsel for States of Karnataka and Tam| Nadu have urged
that since the question of passing of property does not
depend nerely upon proper construction of the auction
conditions read in the context of the rel evant provisions of
the Sale of Goods Act but will need investigation into al

the relevant facts and circunstances of each auction sale
i ncludi ng the conduct of the parties as al so the correctness
and true nature of the dealings between them any expression
of opinion by this Court on that question would not be
proper and may bar such investigation into all the rel evant
facts at the hands of their Sales Tax Authorities as and
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when exenption is clainmed in assessnment proceedi ngs. Counse
for the State of Kerala was, however, not in agreenment with
this subm ssion and stated that even that question was a
pure question of |aw dependi ng upon the proper construction
of the auction conditions read with the rel evant provisions
of the Sale of Goods Act on the basis that the auction
conditions truly govern the rights and obligations of the
parties to such sale. W may al so state that during
644
the hearing counsel for the State of Tami| Nadu al so raised
the question of the vires of s. 5(3), apart from its
construction; he contended that the provision itself was
ultra vires Art. 286(2) on the ground that instead of
fornmulating any principle for deternining when a sale or
purchase of goods takes place in the course of export
outside the territory of India-for which al one power to make
| aw has been conferred “on Parlianment-the Parliament has
created a legal fiction to the effect that a penultimte
sal e of purchase, in certain circunstances shall be deened
to be in the course of export when in truth and reality it
is not and the creation of such legal fiction is beyond the
power or outside the authority conferred by Art. 286(2).

Fromthe rival contentions which have been sunmarised
above it w |l appear «clear that Principally four questions
arise for our decisionin these Petitions. The first relates
to the nmaintainability of the wit petitions against the
Cof fee Board; the second is whether the amendnent introduced
by insertion of sub-s. (3) ins. 5 of the Central Sales Tax
Act is wultra vires Art. 286(2)  of the Constitution, the
third relates to the proper construction of s. 5(3) of the
said Act and the fourth is at what point of tine the
property in the coffee sold at export auctions conducted by
the Coffee Board passes to the Registered Exporters (auction
purchasers). W may, however, state that during the course
of the hearing the |earned Attorney General appearing on
behal f of the Coffee Board fairly  stated that since the
guestion of proper construction ‘of s. 5(3) would affect a
| arge nunber of dealers in export trade, including the
Cof fee Board (which was concerned with export trade in
cof fee), the Board was interested in having an authoritative
decision of this Court on the point, that such authoritative
decision would also facilitate the issuance of a proper
Crcular in regard to its future transactions and,
therefore, he was not pressing the prelimnary objection to
the maintainability of the wit petitions against the Coffee
Board. W would, therefore, deal with the remaining three
guestions one after the other

Dealing first wth the question whether s.! 5(3) of the
Act which has been introduced by the Amending  Act 103 of
1976 is wultra vires Art. 286(2) of the Constitution, the
precise contention of M. S. T. Desai appearing  for the
State of Tami| Nadu has been that the said provision nerely
enacts an artificial rule or fiction that a penultimte
sale, which in fact is not in the course of the export of
goods out of the territory of India, shall be "deened to be
in the course of such export’ if it satisfies the conditions
specified therein, it does not |ay down or
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fornmulate any principle for determ ning when a sale takes
place in the course of export of the goods out of the
territory of India and, therefore, it is beyond the power or
authority conferred on Parlianment by Art. 286(2). W pointed
out that prior to the Constitution (Sixth Amendnment) Act
1956 this Court in its decisions while interpreting the
expression "sale in the course of export" occurring in Art.
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286 (1) (b) laid down two principles as to when a sale could
be said to be a sale in the course of export and it held
that two types of sales, viz. (a) sale which occasions the
export and (b) sale which is effected by a transfer of
docunents of title to the goods after the goods have crossed
custonms frontiers of India, would be sales in the course of
export. Section 5(1) which was enacted in Central Sales Tax
Act 1956 pursuant to the power conferred on Parlianent by
Art. 286(2) which was introduced by the Constitution (Sixth
Amendnent) Act 1956 nerely gave legislative recognition to
the aforesaid two principles which had been fornul ated by
this Court while interpreting Art. 286(2) (b) but while
addi ng sub-s. (3) to s. 5 of the Act Parlianment had created
a legal fictionto the effect that a penultimate sale
satisfying certain specified conditions shall also be deened
to be a sale in the course of export when in truth and
reality it is not. According to him creation of such
fictionis not formulation of any principle and as such the
provision 'is ~beyond the power or. authority conferred on
Parlianment by Art. 286(2).

It is_ not possible to accept the aforesaid contention
for the reasons we shall presently indicate. It is true that
the word "deened" has been used in s. 5(3) but the sane word
has been used not nerely-in s.5(1) but also in the other two
sections 3 and 4 of Chapter Il of the Central Sales Tax Act
which has the heading "Formulations  of « Principles for
determ ni ng when a sale or purchase of goods takes place in
the course of inter-State trade or ~conmerce or outside a
State or in the course of export or inport", the heading of
Chapter Il on the face of it suggests that what is done
under ss. 3, 4 and 5 including sub-s (3) is fornulation of
principles. Secondly, the word "deened" is used a great dea
in nmodern legislation, different senses and it is not that a
deeming provision is every time nmade for the purpose of
creating a fiction. A deeming provision mght be nmade to
i nclude what is obvious or what s uncertain or to inpose
for the purpose of a statute an artificial construction of a
word or phrase that woul d not otherw se prevail, but in each
case it would be a question as to wth what object the
Legi sl ature has made such a deem ng provision: In St. Aubyn
and Os. v. Attorney Ceneral, Lord Radcliffe observed thus:
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"The word 'deened is used a great deal in nodern
| egislation. Sonetinmes it is wused to inpose for the

purposes of a statute an artificial construction of a

word or phrase that would not otherw se prevail

Sonetimes it is used to put beyond doubt a particular

construction that m ght ot herw se be uncertain

Sonetinmes it is used to give a conpr ehensi ve
description that includes what is obvious, what is
uncertain and what is in t he ordi nary sense
i mpossi ble."

After making these observations the |earned Law Lord
went on to hold that it was in the |last of the three ways
(indicated in the observations) that the deening provision
was made in s. 58(2) of the Finance Act, 1940, which cane
for interpretation before the House of Lords. Sinmilarly in
Wrds & Phrases, Permanent Edition, Vol. 11A at page 181 it
is explained that the word "deenmed"” is also used to mean
"regarded as being", it is equivalent to "shall be taken to
be" (at page 185). In our view when sub-s. (3) of s. 5 uses
the word "deenmed" and says that the penultimte sal e "shal
al so be deened to be in the course of export" what s
intended to be conveyed is that the penultimate sale shal
al so be regarded as being in the course of such export. In
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other words, no legal fictionis created. Myreover, it was
conceded by counsel that the word "deenmed" in sections 3, 4
and 5(1) laid down general principles and did not create any
fiction; if that be so, it is difficult to accept the
contention that in sub-s. (3) the same word should be
construed as creating a fiction. Thirdly, a principle has
been explained in Butterworths’ W rds and Phrases, Second
Edition, Vol. 4 at page 177 thus:

"A'principle’ nmeans a general guiding rule, and
does not include specific directions, which vary
according to the subject matter." (per Shearman J., in
M Creagh v. Frearson 1922 WN. 37)

Simlarly in Wrds and Phrases, Pernmanent Edition, Vol.
33A at page 327 it is explained that "principle neans a
general law or rule adopted or professed as a guide to
action". In other ~words, —as opposed to any specific
direction governing any particular or specific instance,
transaction or situation a principle would be a guiding rule
applicable generally to cases or class or cases. Looked at

fromthis angleit wll be clear that sub-s. (3) of s. 5
fornmulates a principle inasmuch as it |lays down a genera
guiding rule applicable to all penultinmate sales that

satisfy the two conditions specified therein and not any
specific direction -‘governing any particular or specific
transaction of a /penultimate sale. In other words the
content of the provision shows that it lays down a
principle. In fact, while addressing arguments on proper
construction of the's. 5(3) counsel  for the three States
st renuously
647
contended that the said provision should not be construed as
being applicable only to the export _auctions conducted by
the Coffee Board and the terms and conditions governing them
because it applies to variety of parties including the smal
manuf acturers who seek a foreign market for their 'goods
through private export houses or canalised agencies |ike
State Trading Corporation. It is thus clear to us that s.
5(3) fornmulates a principle of general applicability in
regard to all penultimate sales provided they satisfy the
specified conditions nentioned therein and there is no
guestion of the said provision creating a |legal fiction as
has been contended for by counsel. The contention
therefore, that s. 5(3) is beyond the power or authority of
Art. 286(2) and, therefore, ultra vires, must be rejected.
Turning next to the nain issue regarding the _proper
construction to be placed on the words "the agreenment or
order for or in relation to such export" occurring in s.
5(3) of the Act, the question is whether the agreenent
referred to therein neans only the agreenent with a foreign
buyer or would include any binding or enforceabl e agreenent
to export even wth a local party to inplenent which
penultimte sale should have taken place. Section @ 5(3),
guot ed above in extenso, has obviously been enacted to
extend the exenption fromtax liability under the Act not to
any kind of penultimate sale but only to such penultimate
sale as satisfies the two conditions specified therein
nanely, (a) that such penultinate sale nust take place (i.
e. becone conplete) after the agreenent or order under which
the goods are to be exported and (b) it nmust be for the
purpose of conplying with such agreement or order and it is
only then that such penultinate sale is deened to be a sale
in the course of export. Counsel for the petitioners
contended that all that the section requires is that before
the penultinmate sal e beconmes conpl ete by passing of property
in the goods, there nust be in existence an agreenent for or
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inrelation to the export of those goods outside India and
the | anguage does not suggest that such agreenent nust
necessarily be wth a foreign buyer. |In other words, the
phrase "the agreenent for or in relation to such export" is
wi de enough to include any binding or enforceabl e agreenent
to export even with a local party to inplenment which the
penultimte sale should have taken place. According to
counsel the words "such export" occurring at the end of the
sub-section nean the physical export of the goods outside
India and it is significant that Parlianment has |inked "the
agreement or order" with "such export" (meaning the physica
export outside India) and not with "the sal e occasioning the
export" The argunent is ‘had Parlianent intended that the
agreement with or order froma foreigner was essential it
woul d have said "the
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agreenment or order for or ~in relation to such sale
occasi oning the export." Further, relying upon the Statenment

of (bjects and Reasons appended to the relevant Bill it is
contended that the benefit™ of this new provision was
i ntended to be extended to even snall manufacturers who

produce goods for a foreign market but have to depend upon
private export houses possessing the requisite expertise of
export trade or a statutory canalising agency like the State
Tradi ng Corporation for the export of 'their goods and if
while selling his product to such export house or canali sing
agency the small manufacturer enters into a bi nding covenant
or agreement with the export house ~or the agency that the
latter shall export the product that should be enough to
satisfy the condition nmentioned in the sub-section and the
exenption fromtax liability under the Act cannot be nmade to
depend upon the fortuitous circunmstance of a foreign buyer’s
contract or foreign buyer’'s order being available with him
when he sells his product to the export house or the agency.

Mor eover, counsel contended that according to the decisions
of this Court what is required toconstitute a sale in the
course of export is that the sale should be so inextricably
bound with the ultinmate export that the link between the two
cannot be voluntarily interrupted w thout a breach of the
contract. In other words, an inextricable bond or obligation
must subsist between sale on the one hand and the fina

export on the other and such obligation can arise by reason
of statute, contract or mutual understanding between the
parties arising fromthe nature of the transaction and in
this behalf strong reliance was placed by counsel for the
petitioners on the follow ng observations of Justice Shah in
the case of Ben Gorm N lgiri Plantations Conpany, Coonoor
and Ors. v. Sales Tax O ficer, Special Crcle, Ernakul am and
Os.

"Asale in the course of export predicates a
connection between the sale and export, -the two
activities being so integrated that the connection
between the two cannot be voluntarily interrupted,
wi thout a breach of the contract or the conpul sion
arising from the nature of the transaction. In this
sense to constitute a sale in the course of export it
may be said that there nust be an intention on the part
of both the buyer and the seller to export, there nust
be obligation to export, and there nust be an actua
export. The obligation may arise by reason of statute,
contract between the parties, or from nutua
under standi ng or agreenent between them or even from
the nature of the transaction which links the sale to
export.. In general where the sale is effected by the
seller, and he is not connected with the export which
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actual ly takes
649

place, it is a sale for export. Were the export is the
result of sale, the export being inextricably linked up
with the sale so that the bond cannot be dissociated
wi thout a breach of the obligation arising by statute,
contract or nutual understanding between the parties
arising fromthe nature of the transaction, the sale is
in the course of export."

Counsel urged that securing a foreign buyer’s contract
or a foreign buyer’s order is not the only nmode in which the
requisite obligation to export, affording the inextricable
link between the sale and export, can arise; such obligation
can arise by reason of a binding or enforceable covenant to
export being incorporated in the contract of the penultimte
sale entered into with alocal party as is the case in the
export auctions conducted by the Coffee Board where under
C. 26 it is obligatory on the part of the Registered
Exporters to export-the coffee sold to them and perhaps with
the Coffee Board possessing statutory powers to enforce the
condi tion-on pain of inposition of penalty and seizure of an

exported coffee the obligation to export will have greater
sanctity that the obligation arising froma foreign buyer’s
contract or a foreign buyer’s order. Counsel, therefore,

contended that the penultimate sales herein, nanely, the
export auctions conducted by the Coffee Board since they
satisfy the two conditions specified in s. 5(3) nust be
regarded as sales in the course of export andinsistence on
producti on of an agreenent wth or order from a foreign
buyer in ternms of the inpugned Circular is clearly uncalled
for. It may be stated that though initially the |[earned
Attorney General appearing for the Coffee supported the
construction that the words "the agreenment or order for or
inrelation to such export" occurring in's.5 (3) necessarily
referred to the agreement with or an order froma foreign
buyer, at a later stage during the course of his subm ssions
he did not stick to that stand/ but subnitted that the
construction sought to be placed on those words by counse
for the petitioners would be proper as it woul d pronpte the
export trade in coffee by naking Indian coffee available at
conpetitive rates in the inter national market, an objective
sought to be achieved by enacting the new provisionin-s. 5
of the Act.

It is true that the |anguage enployed in s.5(3) is a
l[ittle anbi guous or equivocal and there is no indication in
express terms whether the "agreenent" nentioned  therein
necessarily refers to the agreement with a foreign buyer or
woul d i nclude any binding or enforceabl e agreenment to export
with a local party and that is why counsel on either side
have heavily relied upon the Statement of Objects and

Reasons appended to the relevant Bill to show what was the
| egal po-
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sition under s. 5(1) as interpreted by this Court in-the
Coffee Board’s case and Mhd. Serajuddin’s case (supra)
before the proposed amendnent and what was the |acuna or
m schief that was sought to be renedied as al so the object
with which this provision came to be enacted. However,
before applying the mischief rule initially enunciated in
Heydon's case for arriving at the true construction we
propose to examne the new provision rather closely with a
view to see whether by inplication any indication one way or
the other is available from the |[|anguage thereof. The
material words which prescribe the two conditions on
satisfying which the penultimate sale is to be regarded as a
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sale in the course of export are: "If such last sale or
purchase (neaning the penultimate sale or purchase) took
pl ace after, and was for the purpose of conmplying with, the
agreement or order for or in relation to such export." It is
true that Parliament has not said "the agreenent or order
for or inrelation to such sal e occasioning the export"”, but
has used the phrase "the agreenment or order for or in
relation to such export."” But in our view two aspects energe
very clearly on a close scrutiny of this phrase which by
i mplication show that the "agreement" spoken of there refers
to the agreenent with a foreign buyer and not an agreenent
with a local party containing a covenant to export.

In the first place ‘the concerned phrase speaks of two
things in disjunctive: 'agreenment’ or ’'order’. The word
"order’ which appears in a statute dealing with sales tax
must be wunderstood in a conmercial sense, that is, in the
sense in which traders ~and commercial nen will understand
it. In conmrercial sense an order neans a firmrequest for
supply of / definite goods enmmnating froma buyer, an indent
pl aced by a purchaser and, therefore, an order for or in
relation to export would nmean-an ‘indent from a foreign
buyer. It is not possible toaccept the contention urged by
counsel for the petitioners that the word "order’ in this
phrase can nmean or  refer to an order, direction, nandate,
conmand or authorisation to export that nay be issued by a
statutory body |ike the Coffee Board for two reasons; first,
occurring in a sales tax statute the word nust be given its
commer ci al  meani ng and, secondly, whil e enacting the
provision Parliament could not “be said to have only
statutory bodies like Coffee Board or S. T. C. in mnd. If,
therefore, an order for export in the concerned phrase neans
an indent from a foreign buyer, the preceding word
"agreerment" in the phrase would take colour fromthe word
"order" and would on the principle of noscitur a sociis nean
an agreement with a foreign buyer.” In Mxwell 'on the
Interpretation of Statutes (at . p. 289 12th Edn.) the rule
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of noscitur a sociis is explained thus: "where two or nore
words, which are susceptible of  analogous neaning, are
coupl ed together they are understood to beused .in their
cognate sense. They take, as it were, their colour from each
ot her, the nmeaning of the nmore general being restricted to a
sense analogous to that of the |ess general." Applying this
rule of construction it becones clear that "the agreenent”
occurring in the phrase mnust nean the agreenment with a
foreign buyer and not the agreement with a local party
containing a covenant to export. Secondly and nore
inmportantly, the wuser of the definite article "the" before
the word "agreenent" is, in our view, very significant.
Parlianment has not said ’'an agreenent’ or 'any agreenent’
for or inrelation to such export and in the context the
expression "the agreenent” would refer to that agreenent
which is inplicit in the sale occasioning the export.
Between the two sales (the penultimte and the final) spoken
of in the earlier part of the sub-section ordinarily it is
the final sale that would be connected with the export, and,
therefore, the expression "the agreenment" for export mnust
refer to that agreenent which is inplicit in the sale that
occasions the export. The wuser of the definite article
"the", therefore, clearly suggests that the agreenent spoken
of must be the agreenment with a foreign buyer. As a nmatter
of pure construction it appears to us clear, therefore, that
by necessary inplication the expression "the agreenent”
occurring in the relevant phrase means or refers to the
agreement with a foreign buyer and not an agreenent or any




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 25 of 43

agreement with a local party containing the covenant to
export.

Coning to the mischief rule, in Re Mayfair Property
Co., Lindley M R re-enunciated it thus: "In order properly
to interpret any statute it is necessary to consider how the
| aw stood when the statute to be construed was passed, what
the mschief was for which the old |l aw did not provide, and
the remedy provided by the statute to cure that nischief."
Looked at fromthis angle it will be desirable to indicate
in brief the position that obtained prior to the enactnent
of s. 5(1) of the Central Sales Tax Act 1956, how s. 5(1)
after its enactnment had been interpreted by this Court and
why the enactnment of the new provision contained in s. 5(3)
was felt necessary. Prior to the enactnent of s. 5(1) there
was no |egislative guidance as to what transactions of sale
or purchase could be said to be "in the course of export"
and the said expression occurring in Art. 286(1) (b) of the
Constitution was construed by this Court in what have come
to be known as the first and the second Travancore-Cochin
cases, nanely, The State of Travancore-Cochin and Os. v.
The Bonbay Conmpany Ltd. and The
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State of Travancore-Cochin and O's. v. The Shannugha Vil as
Cashew nut Factory and Ors. to include two types of sales or
purchases (a) a sale of purchase which itself occasions the
export and (b) a sale or purchase effected by a transfer of
docunents of title to the goods after the goods are put in
the export stream (i.e. after they have crossed the custons
frontiers of India). Patanjali Sastri, C J. Observed in the
first case that "a sale by -export involved a series of
integrated activities comencing fromthe agreenent of sale
with a foreign buyer and ending wththe delivery of the
goods to a common carrier for transport out of the country
by land or sea. Such a sale cannot be dissociated fromthe
export without which it cannot be effectuated, and the sale
and resultant export formparts of a single transaction". In
the second case this Court held that a sale or purchase for
the purpose of export, Ilike production or nmanufacture for
export, being nerely an act preparatory to export could not
be regarded as an act done "in the course of the export of
the goods out of the territory of India" because
etynol ogically the expression "in the course of export”
denoted an integral relation between the sale and the
export. Then cane the Constitution (Sixth Anendment) Act,
1956 introducing a new clause being cl. (2) in Art. 286
wher eby Parliament was enpowered by law to formulate
principles for determ ning when a sale or purchase took
place in the course of export and pursuant ‘to this power
Parlianment enacted s. 5(1) in the Act which provides that a
"sale or purchase of goods shall be deened to take place in
the course of the export of the goods out of the'territory
of India only if the sale or purchase either occasions such
export or is effected by a transfer of documents of title to
the goods if the goods have crossed the custons frontiers of

India". In other words, this was |egislative recognition of
what was said by this Court in the two Travancore cases
(supra) about the true neaning of the expression "in the

course of export" occurring in Art. 286 (1) (b).

Section 5(1) was construed by this Court in the context
of two sales (though both were closely connected with the
ultimte exportation of the goods out of India) rather very
strictly in two cases, nanely, the Coffee Board s case
(supra) and Mohd. Serajuddin’s case (supra). In the forner
case in regard to the very export auctions conducted by the
Cof fee Board for the avowed purpose of exporting the coffee
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through Registered Exporters (which are the subject-matter
of the instant wit petitions) this Court negatived the
claimthat the sales of coffee at such auctions were made
"in the course of export"” within the nmeaning of s. 5(1) on
the ground there were two sales, one by the Coffee Board to
the intermediary (Registered Exporter) and the other by the
internediary to the inporter and that the first sale was not
653
“in the course of export" for the export began from the
intermediary and ended with the inporter and that the
i ntroduction of the internmediary (Registered Exporter)
between the seller (Coffee Board) and the inporting buyer
broke the link. This Court laid down the test that there
nust be a single sale which itself caused the export and
there was no roomfor two or nore sales being "in the course
of export". In other  words, notwthstanding the conpul sion
to export arising from ds. 26, 30 and 31 of the Auction
Conditions the penultimte sale was held to be not in the
course of / export. The latter case (Mhd. Serajuddin’s case
(supra)  was stronger than  Coffee Board' s case (supra)
i nasmuch as the penultinate sales (two contracts for sale of
m neral ore entered into by Mhd. Serajuddin with State
Tradi ng Corporation) were so inextricably connected with the
final sales (two corresponding contracts for sale of the
identical goods entered into by S.T.C. with foreign buyers)
that the forner were to stand cancelled if the latter for
any reason fell through and vice versa and further the
penultimate sales were effected to inplenment the contracts
with the foreign buyers and even-then followi ng the ratio of
Coffee Board's case. (supra) this Court ~held that the
penul ti mate sal es (Mdhd. Serajuddin’s contracts with S.T.C.)
were not sales in the course of export. Negativing the
contention that the contracts between Mhd. Serajuddin and
the S. T. C. and the contracts between the S. T. C  and the
foreign buyer formed integrated activities in the course of
export, this Court took the view that the crucial words in
s. 5(1) showed that only if a sale occasioned the export, it
would be in the course of export and that the two sets of
contracts were separate and i ndependent and Mohd.” Ser aj uddi n
was under no contractual obligation to the foreign buyer
either directly or indirectly and that his rights and
obligations were only against the S.T.C. It wll thus appear
clear that even when the S. T. C. had with it foreign
buyer’s contracts and Mohd. Serajuddin’s contracts with S.
T. C had been entered into for the purpose of inplenenting
such foreign buyer’s contracts, this Court —held that the
sal es between Mhd. Serajuddin and S. T. C were not sales
in the course of export. It was at this stagei. e. when s.
5(1) was interpreted by this Court in the aforesaid nmanner
that the Parlianent felt the necessity of enacting s. 5(3)
for the purpose of giving relief in respect of penultimte
sales that imediately precede the final (export) '@ sales
provi ded the fornmer satisfy the conditions specified
therein. The Statenent of Objects and Reasons in this behalf
runs thus:
"According to Section 5(1) of the Central Sales
Tax Act, a sale of purchase of goods can qualify as a
sale in the course of export of the goods out of the
territory of India only if the sale or purchase has
ei t her occasioned such export or is by a transfer of
docu-
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nments of title to the goods after goods have crossed
the custons frontiers of |India. The Suprene Court has
held (vide: Mhd. Serajuddin v. State of Orissa, 36 STC
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136) that the sale by an Indian exporter fromlindia to
the foreign inporter alone qualifies as a sale which
has occasioned the export of the goods. According to
the Export Control Orders, exports of certain goods can
be made only by specified agencies such as the State
Tr adi ng Cor por ati ons. In ot her cases al so,
manuf acturers of goods, particularly in the small scale
and nmedium sectors, have to depend upon sone
experi enced export house for exporting the goods
because special expertise is needed for carrying on
export trade. A sale of goods made to an export
canal i si ng agency such as the State Tradi ng Corporation
or to an export house to enable such agency or export
house to export those goods in conmpliance with an
exi sting contract ~or order is inextricably connected
with the export of the goods. Further, if such sales do
not qualify as sales in the course of export, they
woul d be liable to State sales tax and there would be a
correspondi ng increase inthe price of the goods. This
woul'd make our exports - unconpetitive in the fiercely
conpetitive international markets. It is, therefore
proposed to anend, with effect from the begi nning of
the current financial year, Section 5 of the Centra
Sal es Tax Act to provide that the last sale or purchase
of any goods preceding the sale or purchase occasi oni ng
export of those goods out of the territory of India
shall al so be deened to be in the course of such export
if such last sale or purchase took place after, and was
for the purpose of conmplying with, the agreenent or
order, for, or inrelationto, such export." (Emphasis
suppl i ed).

Two things becone clear fromthis Statenent; first,
Mohd. Serajuddin’s decision (supra) is specifically referred
to as necessitating the anendnment -and secondly, penultimate
sales made by small and nedium scale manufacturers to an
export canalising agency or private export house to enable
the latter to export those goods in conpliance with existing
contracts or orders are regarded as inextricably connected
with the export of the goods and hence ear-narked for
conferral of the benefit of the exenption. But here again
"existing contract’ wth whom is not  clarified.  In other
words, on this crucial point the Statenment is silent and
does not throw Iight on whether the existing contract should
be with a foreign buyer or will include any agreenent with a
| ocal party containing a covenant to export. Therefore, the
guestion will again depend upon proper construction and, as
we have said above, in the matter of construction the two
aspects di scussed earlier show that by necessary inplication
"the agreenent’ spoken of by s. 5(3) refers to the agreenent
with a foreign buyer.
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However, in support of his construction counsel for the
petitioners pressed into service two aspects arising from
the Statement of Objects and Reasons, nanely, (a) that the
exenption was intended to be extended even to snall -and
nmedi um scal e nanuf acturers who nanufacture goods for foreign
mar ket but have to depend wupon a canalising agency or
private export house for the export of their goods and (b)
that the object of granting the exenption was to pronote our
exports in fiercely conpetitive international nmarkets and,
according to counsel, both these objectives would be
frustrated if the narrow construction was placed on the
expression 'the agreenent as neaning the agreenent with a
foreign buyer and that the construction suggested by him
woul d carry out the objectives. It is true that the benefit
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of the exenption was intended to be extended to small and
nmedi um scal e nanufacturers desirous of exporting their goods
but the requirenent of the new provision is not that they
must procure or have with them a foreign buyer’s contract
but the requirenent is that before they conplete the sal e of
their goods to the canalising agency of the private export
house there nust be in existence a foreign buyer’s contract
to inplenent which they should have sold their goods to such
agency or export house. In the nature of things such
manuf acturers who have no expertise of export trade are not
expected to have a foreign buyer’s contract with themand it
woul d be sufficient conmpliance of the provision if the
canal i sing agency or the export house has wth it the
foreign buyer’s contract. It would, therefore, be incorrect
to say that the benefit of = the exenption depends upon the
fortuitous circunstance of a foreign buyer’s contract being
avail able with such manufacturer when he sells his product
to the ~agency or the export house. No hardship as is sought
to be ' suggested isinvolved and we do not agree that by the
construction which we are inclined to place on the
expression 'the agreenment’ occurringin s. 5(3) the small or
medi um scal e manuf acturers woul d be deprived of the benefit
of the exenption. In~ fact, the construction which we are
inclined to accept wuld be in consonance with the trade
practice obtaining’ in‘export trade, nanely, that normally
the export activity comences with securing or obtaining an
export contract or a firmorder froma foreign buyer as the
first step towards the wultinmate export [vide: observations
of this Court in State of Mysore v. The Mysore Spg. and Mg.
Co. Ltd. where obtaining a firmorder from overseas buyer is
described the first out  of nine steps enunerated in the
entire procedure for export]. As regards the other aspect it
is clear to us that two public interests are involved;
promoti on of the exports of the country is one public
interest while augmentation of the States’ revenues through
sales tax is the other and it is obvious
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that if the |Iliberal construction, as suggested by the
counsel for the petitioner, is accepted the former public
interest will undoubtedly be served while the latter wll
greatly suffer and if the narrow construction i's accepted
the latter public interest wll be served and the fornmer
will suffer. It is difficult to say that the Parlianment

intended to prefer one and sacrifice the other. In fact the
granting of exenption to penultinmate sales was obviously
with a view to promote the exports but limting the
exenption to certain types of penultimte sales that satisfy
the two specified conditions displays an anxiety not to
dimnish the States’ revenues beyond a certain linmt. The
section in any case gives no indication that one public
interest is to be preferred to the other and therefore, in
our view, the matter nust again depend upon the  proper
construction of the |anguage enployed. On construction we
are of the view that by inplication the expression 'the
agreenment’ occurring in s. 5(3) refers to the agreenent with
a foreign buyer.

Counsel for the petitioners lastly wurged that the
penultimte sales by the Coffee Board to the Registered
Exporters include in them a covenant to export and having
regard to C's. 26, 30 and 31 there is a compul sion on the
Regi stered Exporters to export the coffee on pain of
i mposition of a penalty and seizure of unexported coffee and
reliance in that behalf was placed upon the observations of
Shah, J., in Ben GormNlgiri Plantations Conpany’'s case
(supra). In our view, the observations (quoted in extenso in
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the earlier part of the judgnent) wll have to be read in
the context of the facts which obtained in that case. It has
a case of only one sale which had resulted in the export and
the question was whether transactions of sale of tea chests
by the manufacturer at public auctions held at Port Cochin
to the |ocal agents of foreign buyers were exenpt froml evy
of sales tax under Art. 286(1)(b) and though it was common
ground that the purchases by the |I|ocal agents of foreign
buyers were with a view to export the goods to their
principals abroad and that the goods were in fact exported
out of India this Court found nothing in the transactions
fromwhich a bond or obligation could be said to spring
between the sale and the intended export linking them as
part of the sane transaction and though the seller
(manufacturer) could be said to have know edge that the tea
sold to the | ocal agents of foreign buyers was nmeant for the
export and woul d be exported, the seller had no concern with
the export, that the sale inposed or involved no obligation
to export  and there was possibility that the goods m ght be
diverted for internal consunption. It was in that context
that Shah, J., observed .in that case that there nust be an
intention on the part ~of both the buyer and the seller to
export, that there nust be obligation to export, and that
there nmust be an -actual export, and further that the
obligation may arise by reason
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of statute, contract between the parties, or nutua
under standi ng or agreenent between themor ‘even from the
nature of the transaction which I'inks the sale to export. In
other words, even in. the case of a single sale which
ultimately resulted in the export it was held that the sale
was not in the course of export because there was no
obligation to export which afforded the -inextricable |ink
between the sale and the export. It is true that if the
obligation to export affording the inextricable |ink between
the sale and the export is necessary in the case of a single
sal e even though it results in (export, then all the nore
such obligation will be necessary in the case of a
penultimate sale if such penultinate sale is to constitute a
sale "in the course of export" but even if Ben Gorm N |l gir
Pl ant ati ons Conmpany’s case (supra) 1is regarded -as |aying
down a general proposition that what is required is an
obligation which inextricably connects the sale w.th the
export and that such obligation may, in the absence  of
| egi sl ative guidance, arise by reason of statute, contract,
mut ual understanding, or the nature of transaction which
links the sale to export, still the question would be what
type of obligation and arising fromwhat circunstances woul d
be necessary or enough in the case of a penultimte sale
nust depend upon the |anguage of the statute concerned and,
therefore, the qguestion will again be what -type of
obligation and arising from what circunstances has been
prescribed by the Parliament by enacting s.5 (3) and that
woul d depend upon the proper construction of the phrase "the
agreenment or order for or in relation to such export"
occurring therein and, as we have said above, since on
proper construction the expression "the agreenent or order"
nmeans the agreement with or an order froma foreign buyer it
must be held that the Parlianment intended to prescribe that
the obligation to export arising only fromsuch agreenment or

order that would afford the inextricable link so as to
constitute the penultimate sale a sale in the course of
export.

Havi ng cone to the concl usi on that on pr oper
construction the expression "the agreenent"” occurring in s.5
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(3) refers to the agreenent with a foreign buyer and does
not include any agreenent with a |local party containing a
covenant to export, the next question that arises for our
consideration is as to when does the penultinmate sale (the
sale of coffee at export auctions conducted by the Coffee
Board to Registered Exporters) takes place, i.e. Dbecones
conplete by the passing of the property in the coffee sold
thereat to the Registered Exporters ? The determ nation of
the point of time at which the property in the coffee passes
to the Registered Exporters becones necessary because before
that the agreement with or order froma foreign buyer in
respect of those goods nust conme into existence to inplenent
which the penultimte sale nust have taken place. W have
i ndi cated earlier
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the rival contentions of the parties on this issue. But
bef ore addressing ~ourselves to these rival contentions we
shal | dispose of a small contention that was put forward by
M. Venugopal ~ counsel for the State of Karnataka that the

word 'sale’ occurring in the phrase "if such |ast sale or
purchase takes  place after" in's.5(3) neans the agreenent
to sell and not sale in the sense of a transfer of property

in goods by one person to another and the argunent has been
that since the word 'sale’ in the aforesaid phrase nmeans an
agreenment to sell 'such agreenent to sell in the case of
export auctions conducted by the Cof fee Board takes place or
beconmes conplete at the fall of the hamer when the bid of
the highest bidder gets accepted and the regular contract
contai ning the covenant to export is invariably entered into
by the Registered Exporter withthe Coffee Board at a |ater
stage and, therefore, even the covenant to export to be
found in the contract with the Coffee Board can never be
regarded as having conme into existence before the agreenent
to sell becones conplete and consequently the penultimate
sale to the Registered Exporter would not qualify for the
exenption. In support of the contention that the word 'sale’
nmeans an agreenent to sell counsel relied upon s.4 of the
Sal e of Goods Act, 1930 wherein a contract of sal e of goods
is defined as contract wherein the seller either transfers
or agrees to transfer the property in goods to the buyer for
a price and al so upon a decision of this Court in-Bal abhagas
Hul aschand v. State of Oissa, a case under Central Sales
Tax Act, 1956, where this Court has taken the view that for
purposes of s. 3,(a) and s. 4(2) (a) and (b) the word ’sale’
includes an agreenent to sell and, therefore, in s. 5(3)
also the word 'sale’ should be construed as agreenment to

sell. It is not possible to accept this contention for nore
than one reason. In the first place the definitions of
"sal e’ and "agreement to sell’ in the Sale of Goods Act 1930

would not apply to the expression ’'sale’ occurring in the
Central Sales Tax Act, 1956 wherein the expression 'sale’
has been defined in s. 2(g) for the purpose of that Act and
under s. 2 (g) of the Central Sales Tax Act ’'sale' neans
"any transfer of property in goods by one person to another
for cash or for deferred paynent or for any other val uabl e
consi deration, and includes a transfer of goods on the hire-
purchase or other system of paynent by instal ments, but does
not include a nortgage or hypothecation of or a charge or
pl edge on goods." In other words, wherever the word ’sale’
occurs in the Central Sales Tax Act, 1956 it 1is this
definition given ins. 2(g) that wll be applicable and
therefore the word "sale’ in s. 5(3) nust nean transfer of
the goods by one person to another for cash or for deferred
paynment or for any other val uabl e considerations; it cannot
mean "agreement to sell".
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Moreover, there is nothing in the context of s. 5(3) to
suggest that the word ’'sale’ occurring therein should be
understood differently. 1In Balabhagas Hulaschand's case
(supra) this Court in the context of the question as to when
a sale could be said to take place in the course of inter
State trade or comrerce gave an extended neaning to the word
"sale’ as defined in s. 2(g) and as used in ss. 3(a) and
4(2) and (b) of Central Sales Tax Act, 1956 and what was
said by this Court was that the word 'sale’ as used in s. 3
(a) and s. 4 (2) (a) and (b) was w de enough to include not
only a concluded contract of sale but also an agreenent of
sale provided that the ‘latter stipulated that there was a
transfer of property or novenent of goods; the ratio of that
decision will be inapplicable to s. 5(3) which deals with
the question as to when a penultimate sale shall also be
deened to be in the course of export and there is nothing
therein to suggest that the word ' sale’ should have any such
ext ended neaning; on the contrary, the context suggests that
the word "sale’ in the phrase "if such |ast sale or purchase
takes place after" refers to a conpleted sale i. e. a sale
as defined ins. 2(g) of the Act. The contention urged by
counsel rmust, therefore, be rejected.

Dealing next with - the three stages at which the
property in the coffee sold at the export auctions conducted
by the Coffee Board is said to pass to the highest bidder
(Regi stered Exporter) three questions -arise that need our
cl ose exam nation.  Does it pass at the fall of the hamer
when his bid is entered in the Register of Bids under his
signature under s. 64(2) of the Sale of Goods Act, 1930 as
contended for by counsel for the States of Karnataka, Tam |
Nadu and Kerala ? Does it pass after  the coffee sold is
wei ghed and set apart for delivery and price \is paid
therefor by the auction purchaser in view of ' d. 19
(particularly the over-riding provision contained therein)
and other clauses of Auction Conditions (this being the
alternative plea of the petitioners) ? or Does it pass only
after the coffee sold is shipped or is sent to the custons
station for shipnent because till then the Coffee Board has
a right of disposal under ds. 26 and 31 read with s. 25 of
the Sale of Goods Act (this being the principal plea of the
petitioners) ? It will be desirable to set out the concerned
provisions in order to appreciate properly the riva
subm ssi ons of counsel based thereon. Sub-s. (2) of s. 64 of
the Sale of Goods Act, which deals with auction-sales, runs
t hus:

"64. In the case of a sale by auction:-

(1) x X X X X X

(2) the sale is conplete when the auctioneer announces

its conpletion by the fall of the hanmer or in other

customary manner;
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and, until such announcenent is made, any bidder may

retract his bid."

Clause 19 of the Auction Conditions which deals with
wei ghnent, delivery and paynent of price contains an over-
riding provision to this effect:

“"Notwi t hst andi ng anyt hi ng contained in t hese
conditions, the property in the coffee sold shall not
pass to the buyer wuntil after he has paid the ful
price and the coffee sold to himis weighed and set
apart for delivery to him™"

Cause 26 declares that it is an essential conditions of
the Auction that the coffee sold thereat shall be exported
to stipulated destinations in the catalogue of lots or to
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such foreign country as may be approved by the Chief Coffee
Marketing Officer wthin three nonths or such extended tine
as may be allowed (which extension shall not exceed one
year) and the same shall not, under any circunstances, be
diverted to any other destination or sold or be disposed of,
or otherwise released in India, while this condition is
enforced by seizure of the unexported coffee under . 31
whi ch runs thus:
"31. On default by the Buyer to export the coffee
aforesaid within the prescribed time or such extension
thereof as may be granted, it shall be lawful for the
Chief Coffee Marketing Officer, wthout reference to
the Buyer, to seize the unexported coffee and for that
purpose to nmake entry. into any building, godown, or
war ehouse where the said coffee nay be stored, and take
possessi on of the sane and deal with it as if, it were
part and parcel of Board s coffee held by themin their
Pool St ock.
Qut of the net sale proceeds of such coffee sold
i n.pursuance of conditions prescribed in O ause 15, the
Chi ef _ Coffee Marketing Oficer shall pay to the
defaul ting Buyer only the balance of the anount
remai ni ng over after deducting therefrom godown charges
and Insurance prem a, and selling comm ssion payable to
the Agents, and all other expenses of sale, together
with the penalty due under C ause 30.
Provi ded however that if such balance is in excess
of the sale price by the Buyer, the paynent shall be
limted to the actual sale price.
Provided further that such payment shall not
affect or prejudice the right of the Board to |levy the
penal ti es under clause 32 hereunder."
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According to counsel for the three States s. 64 is a
special provision in the sale of Goods Act which deals with
Auction Sales and under sub-s.(2) thereof the sale is
conpl ete no sooner the auctioneer nmakes an announcenent in
that behalf either by fall of the hamer or “in  other
customary manner and, therefore, the property in the goods
sol d thereat passes at the fall of the hammer or inmediately
after the announcerment of conpletion is made in other
customary manner and since in the instant case the Coffee
Board conducts export auctions of coffee in lots which are
specified in catal ogues supplied to the auction purchasers
bef ore-hand, the property in the coffee sold thereat nust be
regarded as having passed to the buyer at the fall of the
hamrer when the successful bid is entered in the Register of
Bi ds under the signature of the bidder as per ds. 10 and 11
of Auction Conditions. As regards C. 19 a two-fold argunent
was urged: in the first place it was contended that s. 64 is
not subject to any contract to the contrary and, therefore,
s. 64(2) rmust prevail under which the property will pass at
the fall of the hamer or at the close of the sale.in the
customary manner; secondly, C. 19 containing the over-
riding provision nmay bind the parties to the contract but
will not have the effect of creating an estoppel against a
third party like a State Government or its Sales Tax
Authorities from contending or showing that the property at
such auctions passes at the fall of the hanmer and if under
the other terns of the auction it is clear that the property
has passed or does pass to the auction purchaser at the fal
of the hamer a nere declaration of the intention on the
part of the contracting parties deferring or postponing the
passing of the property will not affect the question and in
that behalf reliance was placed upon observations of Lord
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Chancel | or Herschell in Mc Entire And Another v. Crossley
Bros., Ltd. where observations run thus:
"Upon an agreenent to sell, it depends upon the

intention of the parties whether the property passes or

does not pass. Here the parties have in terns expressed

their intention, and said that the property shall not
pass until the full purchase noney is paid. | know no
reason to prevent that being a perfectly lawfu

agreenment. |If that was really the intention of the
parties, I know of no rule or principle of |aw which
prevents it frombeing given effect to. | quite agree
that if, although the parties have inserted a provision
to that effect, they have shown in other parts of the
agreenent, by the | anguage which they have used, or the
provi si ons which they have nade, that they intended the

property to pass, one nust | ook at the transaction as a

whol e, and it night be
662

necessary to hold that” the property has passed,

al t hough the parties have said that their intention was

that it —should not, because they have provided that it
shall. No doubt any provisions which were inconsistent
with the intention that the property should not pass
woul d be given effect to in preference to a nmere
expression of /intention in words."
As regards d . 31 Counsel contended that it does not anount
to any reservation of the right of disposal over the goods
to the Coffee Board wi thin the nmeaning of s. 25 of the Sale
of Goods Act.

On the other hand counsel for the petitioners contended
that s. 64(2) of the Sale of Goods Act does not deal wth
the question of passing of the property at auction sale but
nerely deals wth the conpletion of the contract of sale,
that is to say, wupon the fall of hanmer or announcenent of
the close of sale in other customary manner the agreenent to
sell becones conplete; in other words an executory contract
cones into existence between a pronmisor and a prom see
Secondly, even if the said provision is regarded as one
relating to conpletion of sale in the sense of passing of
property from one hand to the other such result will occur
only if the auction saleis in respect of specific  or
ascertained and identifiable goods and wunconditional; in
other words, it is only in an unconditional sale by auction
the property in the goods passes on the fall of~ hamrer.
Thirdly, s. 64 is subject to a contract to the contrary and
the auctioneer holding the auction could fix the ternms and
conditions on the basis of which he woul d be accepting the
bids and in the terns and conditions so setforth by him he
could provide for passing of the property at a point of tine
later than the fall of the hanmer or the closure of the
auction in the customary manner or on fulfilment of certain
conditions (like d. 19 in the instant case) and such terns
would bind the parties and the property wll pass in
accordance with those terms. As far as the instant case is
concerned counsel for the petitioners urged that s. 64(2)
was not attracted for two reasons: (a) the export auctions
conducted by the Coffee Board are not unconditional but

subject to certain conditions, particularly condition
expressly relating to the passing of property as contained
in d. 19 and (b) factually the sale is never in respect of

lots of specific or ascertained goods inasnmuch as it is
abundantly cl ear from the affidavit of Shri  Meenax

Sunderam the Chief Coffee Marketing Oficer of the Coffee
Board dated 20th February, 1980 that every lot put up for
auction invariably contains 5% of coffee nore than the
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quantity indicated in the catalogues and the coffee sold
fromonly particular lot is required to be weighed and set
apart and appropriated
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to the contract before delivery is given. Apart fromthe
factual ground, counsel urged that the position in |aw that
S. 64 is subject to a contract to the contrary is very clear
and under .19 the passing of property in the coffee sold
at the Export Auctions has been deferred until after the
coffee sold is weighed, set apart for delivery and price is
paid therefor and according to him Lord Chancellor
Herschell’s observations cannot avai l the States of
Kar nat aka, Tami| Nadu and Kerala for the sinple reason that
there is nothing contra indicated in other conditions so
that the declared intention in . 19 should not prevail. He
urged that a statutory body |like the Coffee Board nust be
presuned to act in a bona fide manner and has prescribed
terns and conditions of auction genuinely intended to bind
the parties to the auction and those terns and conditions
nmust be regarded as truly governing the rights and
obligations of the parties and a third party like a State
Governnment or its Sales Tax Authorities nust apply their
taxi ng neasures by~ having regard to those terns and
conditions. He, therefore, pointed out that if the Court
would be inclined'to take the view that the property passes
to the auction purchaser under C .19 then the agreenment with
or order froma foreign buyer nust be available or conme into
exi stence just before such passing of the property. However,
he contended that C. 19 makes a negative provision, nanely,
that the property shall not pass-until after the coffee sold
is weighed, set apart for delivery and price is paid
therefor which would nmean it passes not till then but sone
time later and, therefore, strong reliance has placed by
counsel on d. 31 which enmpowers the Coffee Board to seize
the unexported coffee and deal with it as if it were part
and parcel of Board s coffee held by it inits pool stock if
default is comitted by the buyer to export the coffee
within the prescribed tinme or such extension thereof as my
be granted and such provision constitutes a reservation of
the right of disposal to the Coffee Board within the neaning
of s. 25 of the Sale of Goods Act. He, therefore, urged that
under Cs. 26 and 31 read wth s. 25 of the Sale of Goods
Act the property would pass after the coffee is shipped or
sent to the custons station for shipnment by the auction
purchaser and production of the agreement with or order from
a foreign buyer before such shipnent or despatch to customns
station would satisfy the requirenent of s. 5(3) of the
Central Sales Tax Act, 1956.

In view of the aforesaid rival submssions two
guestions arise for determnation: what is the true inport
of s. 64(2) and whether s. 64 is subject to a contract to
the contrary? On both these we find considerable force in
the subm ssions made by counsel for the petitioners.
Regarding s. 64(2) of the Sale of Goods Act it seems to us
664
that provision does not deal with question of the passing of
the property in the goods sold at auction sale but instead
it deals with the conpletion of the contract of sale. It is
true that sub-s.(2) says that "the sale is conplete" when
the auctioneer announces its conpletion by the fall of
hamrer or in other customary manner, but, the next follow ng
provi sion which says: "and wuntil such announcenent is made
any bidder nmay retract his bid" suggests that what s
conplete at the fall of the hanmer or the announcenent of
closure in other customary manner is that the contract for
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sale is conplete. It is well known that our Sale of Goods
Act 1930 is based upon and is largely a reproduction of the
English Sale of Goods Act 1893 and in principle as well as
in most details the law of sale of goods in both the

countries is now the same and, t her ef or e, Engl i sh
authorities on interpretation of di fferent secti ons,
al t hough not technically binding in India, would have great
persuasive value. It will be pertinent to observe that our

s. 64 is based upon s. 58 of the English Act, though it is
somewhat differently arranged; but sub-s. (2) of s. 64 is
particularly in identical terms as s. 58(2) of the English
Act. Section 58(2) of the English Act runs as follows:

"58. In the case of a sale by auction-

(1) x X X X X X

(2) A sale by auction is conplete when the
aucti oneer announces -its conmpletion by the fall of the
hamrer, or in other customary manner. Until such
announcenment is made any bidder may retract his bid."

In Hal sbury’s Laws of England (4th Edn., Vol. 2) at page 380
Para 742 runs thus:

"742. Bidding. The nmethod of bidding and the
amount of the bids are wusually regulated by the
conditions of sale (1). Until the property is actually
knocked down thereis no conplete contract of sale. A
bidis a mere/offer, and can be retracted by the bidder
at any time /before the auctioneer announces the
conpletion of the sale by the fall of the hanmer, for
in other customary manner (2)" (Emphasis supplied).

At foot-note (2), s. 58(2) of the Sale of Goods Act 1893 is
the provision indicated in support of ~ the aforesaid
statenent of | aw and it—is further stated: "In an
uncondi tional sale the property in the goods passes on the
fall of the hamer" Sale of Goods Act 1893, s. 18 r. 1
[ Dennant v. Skinner and Collom This would show that under
s. 58(2) of
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the English Sale of Goods Act 1893 nornmally in an auction
sale at the fall of the hanmer a conpletion of the contract
of sale takes place and until such tinme the -bidder may
retract his bid but if the auction sale happens to be an
uncondi tional sale in respect of specific and ascertained
goods, the title to the property passes sinultaneously at
the fall of the hamer not by virtue of s. 58(2) but by
reason of the operation of s. 18 r. 1 of the English Act
which is equivalent to s. 20 of our Act].

In Dennant v. Skinner and Collom (supra) D, the
aucti oneer knocked down five vehicles includinga Standard
nmotor car to King After the sales, king said that he woul d
like to pay by cheque, but Dreplied that it was not his
practice to accept cheques from people he did not know King
represented that he was the son of the proprietors of King s
Mot ors  of xford, a well-known firm and produced
counterfoils in his cheque books, according to which he had
been paying |arge ambunts to well-known auctioneers. D thus
accepted the cheque King signing a formwhich stated: "I

hereby certify that nmy cheque No... wll be net on
presentation at nmy bank. Furthernore, | agree that the
ownership of the vehicles wll not pass to ne until such

time as the proceeds of ny cheques have been credited to
Sout h London Motor Auction account at Lloyds Bank." King was
permtted to renmpove the vehicles and he sold the Standard
Car to a third party C, who sold it to the defendant, S. The
cheque was di shonoured on presentation and it transpired
that King had no connections with King' s Mtors. D sought
fromS return of the car or paynent of it value. Negativing




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 36 of 43

the claim the Court held that the contract for sale was
uncondi tional and, therefore, the property in the car passed
on the fall of the hammer under the Sal e of Goods Act, 1893,
s. 18(1) and Ds right under s. 39(1) (b) of that Act to
retain the car until payment was nmade was relinqui shed when
he gave possession to King. On the question of the passing
of the property the Court at page 34 observed thus:

"The second point on which the plaintiff relies is
that the property in the circunmstances of this case did
not pass until the price was paid by the cheque being
in order or cash substituted for it. A contract of sale
is concluded in an_ auction sale on the fall of the
hamrer, and indeed, the Sale of Goods Act, 1893, s.
58(2), so provides. Section 18 provides:-Rule 1: "Were
there is an unconditional contract for the sale or
specific goods, in a deliverable state, the property in
the goods passes to the buyer when the contract is
made, and it is-immterial whether the tinme of paynent
or
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the tine —of delivery or both be postponed. Accordingly
on the fall of the hamrer the property of this car
passed to King..... " As regards the undertaking
obtained from ‘King the Court observed. "Since the
property had /already passed a docunent subsequently
execut ed by the bidder acknow edgi ng that the ownership
of the vehicle would not pass “to himtill the cheque
was encashed 'could not have any effect on what had
al ready taken pl ace."
It will thus appear clear that because the auction sale was
unconditional and it related to specific goods that it was
held that the property in the car had passed to King at the
conpl etion of the contract which occurred at the fall of the
hamrer under s. 58(2) but the property had passed under s.
18(1). This case also shows that to an auction sale normally
governed by s. 58 the inplied rule pertaining to the passing
of property contained in s. 18(1) applied; if so, it stands
to reason that the auctioneer could incorporate an express
termpertaining to the passing of property, different from
the inplied rule, in his auction conditions-and if he were
to do so it will be operative.

In American Jurisprudence 2d, Vol. 7, it is clarified
that sale by auction may be conditional or unconditional and
what happens when a bid is accepted is explained in Para 20
under the heading "Ofer and Acceptance: -~ Bidding" at page
237 thus:

"20. Generally.

A sale at auction, |ike every other sale, . nust
have the assent, express or inplied, of both seller and
buyer. An announcenent of an auction or the act of
putting property up for sal e thereat does not
constitute an offer to sell capable of acceptance by
the making of a bid....It is mere invitation to those
attending the sale to make offers by bids. The contract
becormes conplete only when the bid is accepted, this
being ordinarily denoted by the fall of the hamrer.
These comon-law principles are adopted by both the
Uni form Sal es Act and the Uniform Conmerci al Code.

VWere the seller reserves the right to refuse to
accept any bid nmade, a binding sale is not consunmated
between the seller and the bidder wuntil the seller
accepts the bid...

Once a bid has been accepted the parties occupy
the same relation towards each other as exists between
prom sor and promise in an executory contract of sale




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 37 of 43

conventional | y made.
667
Again in Para 48 at page 260 on the question of passing of
title the followi ng statenment of |aw occurs:

"48. Passing of title; risk of |oss of property.

The acceptance of the bid upon the fall of the
hamrer gives rise to contract rights which my be
enforced, but does not necessarily convey or transfer
the title to the property. As in the case sales
generally, the intention of the parties derived from
the terms of the contract and the circunstances of the
case primarily determ nes the question as to when title
passes.

Many cases hold that in an auction sale of
chattels, when the sale is w thout condition and where
nothing remains ~to be done to the property before its
delivery, either to separate it from other property or
toput it in condition ready for delivery, the title,
as between the parties, passes to the purchaser upon
the ‘acceptance of his bid, wthout paynent of the
price, even though the right to possession does not
pass until the price is paid or arranged for to the
satisfaction of the seller. Under this view, title
ordinarily passes to the successful bidder when the
aucti oneer announces the conpletion of the sale.”

(Enphasi s supplied).
Two t hings appear very clear fromwhat we have stated above.
At an auction sale all that happens at the fall of hamrer or
at the announcement of the closure of the sale in other
customary manner is that a contract of sale conmes into
exi stence and parties get into the relationship of a
prom sor and a pronisee in an executory contract. Secondly,
auction sales could be conditional or unconditional and if
it is latter then by virtue of the goods being specific and
in a deliverable state the property in the goods knocked
down passes at the fall of hammer by reason of the concerned
provision relating to the passing of the property.

Section 64(2) of our Sale of Goods Act, being in par
materia with s. 58(2) of the English Sale of CGoods Act 1893,
will have to be interpreted in the sane manner and we are
therefore, of the view that it does not deal with the
guestion of passing of the property at auction sale  but
nerely deals wth conpletion of the contract of sale which
takes place at the fall of the hammer or at the announcenent
of the close of the sale in other customary manner by the
auctioneer. It would also be correct to say that if the
auction sale of chattels is unconditional and isin respect
of specific ascertained goods and nothing remains to be done
to the goods for putting them in a condition ready for
delivery, the property in the goods would pass to the
pur chaser
668
upon the acceptance of the bid but that would not be because
of s. 64(2) but because of s. 20 and such would not be the
case if the goods sold thereat are non-specific  or
unascertai ned goods or the auction sale is conditional. In
this context it will be useful to refer to a decision of
this Court in A V. Thomas & Co. Ltd. v. Deputy Conmi ssioner
of Agricultural Income Tax where this Court recognised a
di stinction between auction sales pertaining to specific or
identifiable goods and auction sales in regard to
unascertai ned goods and held that in regard to the forner
the property in the goods passed when the contract was
accepted at the fall of hanmmer and not in the |atter case.
That was a case where the teas were stored in the godowns in
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the WIllingdon Island which was in the State of Travancore
Cochin and sanples of those teas were taken to Fort Cochin
which at the relevant time was in the State of Madras. At
Fort Cochin by the sanples the teas were sold by public
auction in lots, sone of the lots were purchased in their
entirety and others in parts and after the consideration
noney was paid at Fort Cochin delivery orders were given to
the buyers addressed to the godown keepers at WIIingdon
I slands and actual delivery of tea was taken there. These
teas were then sent out fromwllingdon Island in Travancore
Cochin for consunption either in other parts of India or
were exported out of India. The taxability of the sales of
teas in the manner nentioned above wunder the Travancore
Cochin General Sales Tax Act depended upon whet her the sal es
could be held to havetaken place at WIIingdon Island.
i.e., within the territory of Travancore Cochin State and
were liable to sales tax under-the Act or whether the sales
were 'outside sales’ and, therefore, not subject to sales
tax in the State of Travancore <Cochin in view of Article
286(1) (a) read with the Explanation. This Court after
referring to s: 64(2) and the definition of 'specific goods’
ins. 2(14) of our Sal e of Goods Act, took the view that on
the fall of the hamer the offer woul d get accepted and if
the goods were specific  goods the title would pass to the
buyer. The distinction that was nmade by the Sales Tax
Appel |l ate Tribunal between goods which were sold in "ful
lots" and those which were sold "inportions" and its view
that in regard to the former title had passed as soon as the
hamrer fall and not in regard to the latter was referred to
by this Court with approval. At page 612 this Court observed
t hus:

“"In the present case as soon as the hamer fal
the title in the goods passed to the buyer as the goods
were specific goods i.e. goods which were auctioned in
full lTots and this event took -place at Fort Cochin
which was in the State of Madras. But in the
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case of unascertained goods the title in the goods does
not pass to the buyer unless and until the goods are
ascertained. It was for this reason that a distinction
was drawn by the Sales Tax Appellate Tribunal between
goods which were sold in full |lots and those which were
sold in portions. In regard to the forner it was held
that the title passed as soon as the hanmer fell but
not so inregard to the latter and therefore the sale
of "full lots’ was held to have taken place outside the

State of Travancore Cochin and of portions of lots

inside that State.”

Approving the distinction this Court ultimately held that
the sales of "full lots’ being outside sales were not liable
tothe levy of sales tax. Thus s. 64(2) has nothing to do
with the aspect of the passing of the property at an auction
sale and it is by virtue of goods being specific and in a
deliverable state that under s. 20 the property in. such
goods passes to the buyer at the conpletion of the contract
at the fall of hammer at such sale.

On the other question there is no difficulty in com ng
to the conclusion that s. 64 is subject to a contract to the
contrary, especially in light of the above discussion. In
the first place s. 64 occurs in Chapter VIl which contains
"M scel | aneous" provisions and s. 62 which occurs in the
sanme Chapter clearly provides that where any right, duty or
liability would ari se under a contract of sale by
inmplication of law, it nmay be negatived or varied by express
agreement or by the course of dealing between the parties or
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by usage, if the wusage is such as to bind both the parties
to the contract. Odinarily, the rights, duties and
l[iabilities arising under a contract of sale by inplication
of law spoken of ins. 62 refer to the rights, duties and
obligations referred to in Chapter |1l containing provisions
which lay down rules as to transfer of property as between
seller and buyer and transfer of title but there is no
reason why s. 62 should not apply to rights, duties and
obligations arising under s. 64 in regard to auction sales.
In other words, s. 64 would be subject to s. 62. Moreover,
there is intrinsic material ins. 64 itself which shows that
the provisions thereof could be subject to a contract to the
contrary. For instance, sub-s. (1) thereof provides that
where goods are put wup for sale in lots than each lot is
prima facie deenmed to be the subject of a separate contract
for sale, which nmeans terns between the parties may provide
to the contrary ~or circunstances may indicate to the
contrary. Again,  sub-s. (5) provides that the sale may be
notified to be subject to a reserved or up set price which
neans that ~the auctioneer nmay not fix a reserved price;
further, it is well settled that if such a reserved price
has been fixed than notwi thstanding the fact that the
hi ghest bid has
670
been accepted by the auctioneer and that the sale relates to
specific or identifiable goods no concluded contract cones
into existence if the highest, bid so accepted falls short
of the reserve price and the property in the goods will not
pass. Sub-ss. (3) and (4), if ~carefully scrutinised, also
indicate that there could be a contract to the contrary.
Moreover, once it is accepted that auction sales to which s.
64 applies could be wunconditional or ~conditional and that
the auctioneer can prescribe his own terns and conditions on
the basis of which the property is exposed to sale by
auction it nust be held that the acceptance of any bid as
well as the passing of the wproperty in the goods sold
thereat woul d be governed by those terns and conditions.
Having clarified the legal  position as above we shal
now deal with the export auctions of coffee conducted by the
Cof fee Board in the instant case.  Such auction sales are
admittedly conducted by the Coffee Board on -terns and
conditions prescribed by it <called ’'Auction Conditions’.
Further, there is no suggestion in the case that a statutory
body |ike the Coffee Board while prescribing the Auction
Conditions has acted not in good faith or that the said
terns and conditions do not truly govern the rights and
obligations of the parties thereto. It will, therefore, be
clear that the question at what point of time the property
inthe coffee sold thereat passes to the auction purchaser
(Regi stered Exporter) nust depend upon the intention of the
parties to be derived from the aforesaid terns and
conditions. The contention that the property in coffee sold
thereat passes to the buyer at the fall of the hanmer under
S. 64(2) of our Sale of Goods Act has sinply to be rejected,
for, as we have indicated above, all that happens at the
fall of the hammer is that a conpleted contract of sale
conmes into existence creating a relationship of prom sor and
prom see between the parties in an executory contract. This
is also made clear expressly by d. 13(a) of the Auction
Condi tions which runs thus:

"13(a) After the bidding has cone to a close on
each lot, the Sale Conducting Oficer shall declare the
bi d accepted by him and nake entry accordingly in the
Regi ster of Bids. Thereupon the Contract between the
Regi stered Dealer by or on whose behalf the bid was
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tendered and the Coffee Board becones conplete.”
The aforesaid clause suggests that the parties to the
auction sale also understood s. 64(2) of the Sale of Goods
Act in the manner in which we have interpreted it. On the
guestion of the passing of the property the specific
provision is to be found in d. 19 of the Auction
Conditions. As stated earlier C. 19 principally deals with
aspects of delivery, weighnent and paynent of price and
towards the end it
671
contains an over-riding provision to the effect that
notw t hst andi ng anything contained in these conditions, the
property in the coffee 'sold shall not pass to the buyer
until after he has paid the full price and the coffee sold
to him is weighed and set apart for delivery to him In
other words, it is clear that parties intended that the
passing of the property  shall-not take place till the ful
price i;s paid and the coffee sold is weighed and set apart
for delivery. ~Now there is nothing in any of the other
provi sions of these Auction Conditions which indicates that
the property -in coffee sold should pass either at the fal
of the hamrer or at any point of time prior to the paynent
of price and weighnment and setting apart of coffee for
delivery to the buyer. ~Therefore, the observations of Lord

Chancel | or Herschell in Mc Entire And Another v. Crossley
Bros. Ltd. (supra) relied wupon by counsel of three States
cannot avail them Further, it is true that the overriding

provi sion contained ‘at the end of d. 19 is negative in
character, that is to say, the parties are agreed that the
property shall not pass to the buyer until after the paynent
of the price, weighnent and setting apart of the coffee for
delivery to the buyer. But, does it positively follow that
upon paynent of price and weighnent- and setting apart the
coffee sold for delivery to the buyer, the property passes
to the buyer? On this aspect, in our view, there are two
provisions contained in C. 20(d) and (f) which show that
positively the property in the coffee sold passes to the
buyer at that point of tine. Under . 19 after the paynent
of full price the buyer has to apply for and take delivery
within a certain time but in case he fails to take delivery
what shall happen to the coffee sold is provided for in C.
20. On the buyer’'s failure to take delivery, the coffee is
first stored by the Pool Agent in the Pool Warehouse pendi ng
its exportation by the buyer by the 15th May and if it is
not exported by that date the Curer or Depot Manager renoves
it from the West Coast to inland centres for safe storage
during the nonsoon season but at the risk and cost of the
buyer. Cause 20(d) provides: "During the ‘interval the
coffee so remains with the Board or the Pool Agent, it shal
be held at the risk and on account of the Buyer”" and d.
20(e) provides: "Gain or loss in weight of Coffee, as the
case may be, during the period when the coffee (sold,
wei ghed and paid for) remains in the godown of the  Poo
Agent as above, shall be to the benefit of detrinment of the
Buyer hinself and he shall be at liberty to export the
guantity gained in weight." The aforesaid provisions
contained in d. 20 clearly go to showthat after price is
fully paid and the coffee sold is weighed and set apart for
delivery to the buyer the sane lies with the Coffee Board at
the risk of the buyer and if during the interval if there be
any gain or loss in weight the same wll be credited and
debited to his account. This provision clearly indicates in
positive ternms that the property
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in coffee sold at the export auction passes to the buyer not
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bef ore paynent of full ©price, weighnment and setting apart
thereof for delivery to the buyer but i mediately after such
paynment, wei ghnment and setting apart for delivery. W night
refer to another clause, nanely, d. 23 which contains
anot her special over-riding provision providing for non-
liability of the Coffee Board in case damage to the coffee
sold or to the warehouse wherein the coffee was stored
occurs by fire, flood, strike, riot, civil comotion, etc.
etc. and it is provided that notwi thstanding anything
contained in the Auction Conditions in regard to the payment
of prices, insurance/warehouse charges, delivery or other
conditions and notw t hstandi ng the provisions of the Sale of
Goods Act in regard to passing of property, the Board or its
Agents shall not be liable to deliver the coffee in specie,
in the event of |oss or damage caused to the coffee sold by
any of the aforesaid causes. But this clause has no bearing
on the question of passing of the property. Having regard to
Cs. 19 and 20 of the Auction Conditions, therefore, it is
clear to /us that .in these penultimte sales (i.e. sales of
cof fee at' the export auctions conducted by the Coffee Board)
the property -in coffee sold there ~at passes to the buyer
upon paynent of price, ~weighment and setting apart of the
coffee sold for delivery to the buyer.

If once it is ‘heldthat the property in coffee sold at
such export auctions passes under Cs. 19 and 20 of the
Auction Conditions i medi ately upon paynent of price,
wei ghnment and setting apart of the coffee for delivery to
the buyer, it will ‘'be difficult to accept the petitioners’
contention that passing of the property in such Coffee is
further postponed till actual shipnment by reason of C. 31
of the Auction Conditions, for, if the title has already
passed it cannot pass again, Counsel for the petitioners
contended that in viewof cl. 31 a reservation of the right
of disposal over the goods in favour of the Coffee Board
within the neaning of s. 25 of the Sale of Goods Act is
made. It 1is difficult to accept this contention. | Section
25(1) which deals with the reservation of the right of
di sposal provides that where thereis a contract for sale of
speci fic goods or where goods are subsequently appropriated
to the contract, the seller nay by terns of the contract or
appropriation, reserve the right of disposal of the goods
until certain conditions are fulfilled and if he does so,
the legal consequence nentioned in the section flows,
nanely, that in such case notw thstanding the delivery of
goods to a buyer or to a carrier or bailee for transaction
to the buyer, the property in the goods does not pass to the
buyer until the conditions inmposed by the seller are
fulfilled. In the instant case it is true that d. 26
declares that it is an essential condition of the auction
that the coffee sold thereat shal
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be exported to stipulated destinations or to any | other
foreign country outside India as my be approved by the
Chief Coffee Marketing officer within 3 nonths or within the
ext ended period but such essential condition is applied to
the coffee which has already beconme the property of the
buyer under Cs. 19 and 20 of the Auction Conditions and al
that . 31 provides is that if default is made by Buyer in
exporting coffee within the prescribed tine or extended tinme
it shall be lawful for the Coffee Board without reference to
the buyer to seize the unexported coffee and take possession
thereof and deal with it as if it were the part and parce
of the Board s Coffee held by themin their Pool Stock. Far
fromanmounting to a reservation of the right of disposa
over the unexported coffee to the Coffee Board, d. 31 is in
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the nature of a defeasance clause in the sense that what is
vested in the buyer wunder the earlier conditions, the sane
shall revert back to the Coffee Board if the buyer conmits a
default in fulfilling the wessential condition. Such a
reading of d. 31 wuld be consistent with a further
provision which is to be found in the latter portion of that
clause. The latter part of C. 31 provides that after the
coffee is seized and it becones part and parcel of Board' s
coffee held by it in its pool stock, the Board shall re-sel
the same but after such re-sale the Chief Coffee Marketing
officer shall pay to the defaulting buyer only the bal ance
of the sale proceeds after deducting godown charges,
i nsurance premium selling comm ssion payable to agents and
all other expenses of sale together wth the penalty due
under . 30. But under-the proviso it is provided thus:
"Provi ded, however, that if such balance is in
excess of the sale price paid by the buyer, the paynent
shall. be limted to the actual sale price."
In other 'words the proviso clearly suggests that the seized
cof fee becomes Coffee Board's property and is re-sold as
such, otherwse the surplus should go to the buyer
(Regi stered Exporter). The fact that the paynent to the
defaul ting buyer is limted to the actual sale price paid by
himand that the surplus if any reverts to the Coffee Board
clearly shows that under C. 31 wupon seizure the property
reverts back to the Coffee Board. |In-~ our view, d. 31
properly read amounts to a defeasance  clause and nothing
nore, especially when it is clear that property in the
coffee sold at auction passes tothe buyer under Cs. 19 and
20 imredi ately upon paynent of price, weighment and setting
apart of the coffee for delivery to the buyer. Once the
property has passed there would be no question of reserving
any right of disposal over the same to the Coffee Board
within the neaning of s. 25(1) of the Sale of Goods Act.
674

It will be noticed that though on the question of the
passing of the property factual ‘'material in the /form of
affidavit of the Chief Coffee Marketing O ficer  (on the
poi nt whether the |ots exposed at the auctions are specific
and ascertai ned goods or not) and several docunents executed
by the Registered Exporters in favour of their bankers to
obt ai n packing and other credit facilities was placed before
us we have not gone into the factual aspects at all and we
have reached our conclusion on the point purely on the basis
of construction of the relevant Auction ~Conditions  from
which primarily the intention of the parties is to be
gathered. It is only when a clear intention.in that behalf
is not deducible from the terns and conditions that other
factors such as the course of dealings and the conduct of
the parties assune rel evance.

Having regard to the above discussion it is clear to us
that in the penultimte sales (sales of coffee effected to
Regi stered Exporters at export auctions conducted by the
Cof fee Board) the property in the Coffee sold thereat passes
to the buyer immediately upon paynent of full price,
wei ghnent and setting apart of coffee for delivery to the
buyer under d's. 19 and 20 of the Auction Conditions and it
would be at this stage i.e. just before this stage is
reached that the agreenent wth or order from a foreign
buyer must be available or produced in order to attract s.
5(3) of the Central Sales Tax Act, 1956.

In the result the wit petitions are partly allowed.
The inmpugned Circular dated 7th February, 1977 to the extent
to which it insists on production of an agreenent with or an
order from a foreign buyer from the Registered Exporters
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before participating in export auctions is quashed; it is
al so quashed hereafter to the extent to which it requires
Regi stered Exporters to make contingency deposits or furnish
bank guarantees out of abundant caution inasnmuch as such

requi renent woul d be unnecessary in view of our
aut horitative pronouncenent. The Coffee Board may, if so
advi sed, nodify its Circular or issue an appropriate

Circular requiring the production of an agreement with or an
order from a foreign buyer from the Registered Exporters
just before the property in the Coffee sold at such auctions
passes under C's. 19 and 20 of the Auction Conditions.

As regards past dealings and transactions, fina
assessnent, if any, nmade by the Taxing Authorities as well
as recoveries if made thereunder contrary to the view
expressed by us above deserve to be set aside and
reassessnents nmade and the concerned State Governments wil |
direct their Taxing Authorities to do the needful and
further direct the refund of recoveries nade to the Coffee

Board which in its turn wll refund the sane to the
concer ned Regi st ered
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Exporters. Assessments or recoveries if made in conformty
with our j udgrment need not be di sturbed. Simlarly

contingency deposits or -bank guarantees already obtained by
the Coffee Board fromthe Regi stered Exporters, if they are
contrary to our judgnent, these will be refunded or rel eased
forthwith, as the case may be, by the Coffee Board.

In the circunmstances of the case there will be no order
as to costs.

WRI T PETI TI ON-NO. 1458 COF 1979

TULZAPURKAR, J.-In view of our Judgment just delivered in
WP Nos. 3130/78, 4238-39/78 and 8/ 79, this Wit Petition

will have also to be allowed partly and the sanme order would
fol | ow.
S R Petitions allowed in part.

676




