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Sal es Tax--Expl anation Sal es--Sal e and delivery of coal to
St eanshi p--Whet her in the course of export--Constitution of
India, Art. 286--United States of Travancore and Cochin
CGeneral Sales Tax Act, 1125, s. 6--Notification dated
February 5, 1954.

HEADNOTE:

The respondent stocked 'bunker coal’ at Candle Island in the
State of Madras. They sold the coal to steamers calling at
the port of Cochin in the State of Travancore-Cochin and
delivered it there. The respondent was assessed to sales
tax on such sales for the year 1951-52 and 1952-53. -, The
respondent contended that no sales tax could be | evied on

these sales since they were either sales’ in the course of
export’ or in the course of inter-State trade exenpt from
sales tax under sub-cl. (1) (b) or cl. (2) of Art. 286 of
the Constitution and in the alternative that' they were
exenpt fromtax under a notification dated February 5, 1954,
issued by the appellant State under which sales failing
within the Explanation to Art. 286(1)(a) nmade during the
period 4-1-1951 to 31-3-1953 were exenpted fromliability to

pay tax.

Held that the sales were exenpt from tax under the
Governnent Notification. The coal was delivered to the
actual consuner, i. e., the steanmships in Travancore-Cochin

and they were at liberty to consunme it :wherever they
desired, weither wthin the State or outside the choice
depending on its conveni ence and necessity. The delivery
was for consunption within the State and the sales fel
within the Explanation to Aft. 286(1)(a).

Though the sales were in the course of inter-State trade
which were covered by the ban on taxation inposed by Art.
286(2) the levy was validated by the Sales Tax Validation
Act, 1956.
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M P. V. Sundararam er & Co. v. The State of Andhra Pra-
desh, [1958] S.C. R 1422, relied on

The sales were not made 'in the course of export and were
not covered by the ban inposed by Art. 286(1)(b). For Art.
286(1)(b) to apply it was not sufficient that the goods
nmerely noved out of the territory of India, but it was
further necessary that the goods should be intended to be
transported to a destination beyond India. The concept of
"export’ in Art. 286 postulated the existence of two termni
bet ween whi ch the goods were intended to be transported.

220

Burmah Shell G| Storage & Distributing Co. of India Ltd. v.
The Commrercial Tax Oficer, C A 751 of 957 & CA 10 of
1958 (Unreported) foll owed.

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTI ON: CGivil Appeal No. 287 of 1958.
Appeal fromthe Judgnent and Order dated the 10th Septenber,
1956, of the former Travancore-Cochin in Oiginal Petition
No. 191 of 1955.

Sar dar Bahadur, for the Appellants.

K. P. Abraham P. CGeorge, and MR Krishna Pillai, for the
Respondent .

1960. Cctober 31. The Judgnent of the Court was delivered
by

AYYANGAR J.-This is an appeal fromthe judgnment of the High
Court of Travancore-Cochin on-a certificate of fitness
granted by it under Art. 133(1) of the Constitution and
rai ses for consideration the liability of the respondent-The
Cochin Coal Conpany Ltd.to sal es-,tax under the United State
of Travancore and Cochin General Sales Tax Act, 1125 (1950).
The following are briefly the facts which it is necessary to
state in order to appreciate the points in controversy in

the appeal. The Cochin Coal Conpany Ltd. which wll be
referred to as the respondent-Conpany are, as their nane
i ndicates, dealers in coal. The commpdity, the ‘sales of
whi ch have given rise to the dispute in this appeal is what

is known as Bunker coal’. The conpany have their ~offices
at a place called Fort Cochin which was formerly within the
State of Madras. They inport and keep stocks of " bunker
coal " stacked at a place called Candle Island which at the
date relevant to these proceedings was also within the State
of Madras. Part of the activities of the respondent-conpany
consist in the supply of " bunker coal " fromtheir depots
in Candle Island to steamers arriving in or calling at, the
port of Cochin (in the State of Travancore-Cochin) for. the
outward voyage of the steaners fromthe said port. The
usual procedure by which bunker coal was thus supplied by
the respondent conpany was briefly

221

this: Before the arrival of the steamers, the steaner
agents would enter into contracts wth the respondent
conpany for trimmng coal into the bunker of the steaner.
As soon as a steaner arrived in Cochin port, the steaner-
agents woul d i nformthe respondent-conpany and these agents
after securing the necessary papers fromthe custons and the
port authorities for the loading of the coal into the
steaner, woul d take these papers to the respondent-conpany’s
office in Fort Cochin for enabling the latter to perform
their part of the contract. The respondent-conpany would
thereupon send the goods ordered to the steanmer through
their transport contractor. Delivery orders would be issued
to the transport contractor on the strength of which goods
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woul d be released fromtheir stock in Candle Island. Coa
would then be taken to the steaner berthed in the port in
Travancore-Cochin State waters. The Chief Engineer of the
steaner woul d i nspect the coal and when the same was to his
satisfaction as regards quality, the coal would be per-
mtted to be trinmed into the bunkers of the ships. The
price of the coal would thereafter be paid to the
respondent -conpany on bills drawn on the steaner-agent. The
above being the nature of the transactions conducted by the
respondent - conpany, sales-tax was clained on the sales of
bunker coal by the Travancore-Cochin State. The assessnent
years wth which this appeal is concerned are 1951-52 and
1952-53, and the assessnent therefore was conpleted on
February 2, 1954, by the sales-tax officer, Crcle
Mat t ancherry. The respondent -conpany’s contention that no
sal es-tax could be | evied on the value of the " bunker coa
" supplied, since the sale was either in the course of
export ~ ", or in the course of inter-State trade " and
therefore exenpted fromtaxation by the State under sub-cl
(1)(b) ~or (2) of Art. 286 was rejected by the assessing
officer for the reason that the sales in question fel
within the Explanation to Art. 286 (1)(a) and were therefore
" inside " the State of Travancore-Cochin, since the
delivery in pursuance of the sale took place wthin the
State and the goods were delivered for  the purpose of
consunption within

222

the State and that notw thstanding that there was an inter-
State el enent involved in the sale, by the goods being noved
from Candl e Island, the same did not affect the power of the
delivery State to levy the tax. The point wurged by the
conpany, that the sane sales had been assessed to tax in
Madras State as sales actually taking place there, was also
rejected as irrelevant The respondent-conpany thereafter
filed an appeal to the Appel late Assi stant Conmi ssioner who
allowed the appeal of the conpany holding that the sales
were " in the course of export " within Art. 286(1)(b), and
that even if they were not such but were ' ,inside" /sales
falling within the Explanation to Art. 286(1)(a) of the
Constitution, still a notification by the State GCovernment
dated February 5, 1954, exenpting such sales from tax,
operated for the benefit of the assessee. Thereafter the
Deputy Conmi ssioner of sales-tax who was the Revisional
authority took up the matter suo notu, called upon the
assessee to show cause why the appellate order shoul d not be
set aside and the entire turnover assessed to sales-tax as
the sales had taken place inside the State only. After
hearing the assessee-conpany the order of the appellate
Assi stant Conm ssi oner was set aside and that of the  Sal es
Tax O ficer restored. The respondent-conpany then noved the
H gh Court of Travancore-Cochin under Arts. 226 and 227 of
the Constitution to set aside the order in revision and the
| ear ned Judges of the High Court ordered accordingly. They,
however, granted a certificate under Art. 133(1) of the
Constitution to enable the State Governnent to file _an
appeal to this Court and that is howthe matter is now
bef ore us.

Though the respondent-conpany appear to have presented
before the Hi gh Court several |ines of argunent in support
of their contention that they were entitled to exenption
from sales-tax in respect of bunker coal " trimmed by them
into steamers in the waters of Travancore-Cochin, the
| earned Judges rested their decision in favour of the
respondent -conpany on practically a single ground. Thei r
reasoning was briefly as follows: Following the Benga
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I mmunity case (1), the |l earned Judges held that, the bans
(1) [1955] 2 S.C R 603.

223

i mposed by cls. 1(a) and 2 of Art. 286 were independent and
that the sale of the coal by the respondent-conpany which
was in the course of inter-State trade was covered by the
ban cont ai ned in Art. 286(2) of t he, Constitution
notw t hstanding that the sale mght satisfy the ternms of the
Expl anati on to sub-cl. 1(a). The | earned CGover nirent
Pl eader, however, had subnitted that if the exenption was
derived, fromArt. 286(2), the, same would not assist the
assessee, since the validity of the tax was saved by the
Sal es-tax Law Validation Act, 1956. The |earned Judges how
ever held that the validation Act could not avail the State
because on their construction of s. 26 of the Travancore-
Cochin General Sal es Tax Act, 1125 (corresponding to s. 22
of the Madras Sal es Tax Act, 1939) no tax had been | evied or
was | eviable on sales in the course of inter-State trade or
conmmer ce ~and that the Validation Act having validated only
taxes already |levied could not enable the State to levy a
tax which had not been inposed by the State's Sal es-tax Act.
There is no doubt that thetransaction of sale in the
present case was in‘the course of inter-State trade and
woul d be covered by the ban on taxation inmposed by Art.
286(2). But the/view of the |earned Judges of the High
Court regarding the construction of s. 26 of the Travancore-
Cochin General Sales Tax Act nmust- now be held to be
incorrect in view of the decision of this Court in M P. V.
Sundar arami er & Co. v. The State of Andhra Pradesh (1). | f
therefore the assessee-conpany could rely only on Art.
286(2) for claimng relief, it nust be held to be not
avail able to themsince the Sal es Tax Validation Act, 1956,
woul d have

val idated the |evy.

Before wus, however, |earned Counsel ~for the respondent-
conpany urged two grounds to sustain the decree of the High
Court in its favour., The first was that as the coal trimred
into the steamships were. neant to be carried outside the
territory of India, the sale was " in the course of export
within Art. 286 (1)(b) of the Constitution and was therefore
exenpt from the levy of sales-tax by the State. Thi's
contention however has to be rejected in view of the
deci si on

(1) (1958) S.C.R 1422.

224

of this Court in Burmah Shell G| Storage & Distributing
Co., of India, Ltd. v. The Comrercial Tax Oificer (1) in
which it was held that in the context and setting in which
the expression " export out of the territory of India
occurs in Part X1l of the Constitution, it ~was not
sufficient that goods were nerely noved out  of t he
territory’ of India but that it was further necessary that
the goods should be intended to be transported to a
destinati on beyond India, so that they were in the course of
" inport into sone other locality outside India and
accordingly that aviation spirit sold to an aircraft for
enabling it to fly out of the country was not " exported
out of the country. The reason was that there was no
destination at which it could be said that the spirit was
inmported and that a nere novenent of the goods out of the
country following a sale would not render the sale one " in
the course of export " within Art. 286 (1)(b) of the
Constitution. In other words, the concept of export in Art.
286 postul ates just as the word inport, the existence of two
termini as those between which the goods are intended to
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nove or between which they are intended to be transported,
and not a nere novenent of goods out of the country without
any intention of their being landed in specie in sone fore-
ign port.

The other point urged by |earned Counsel was that, in any
event, the sale fell wthin the Explanation to Art.
286(1)(a) inasnmuch as the delivery of the coal was effected
in the State of Travancore-Cochin for the purpose of
consunption in that State. There is no doubt that the goods
having originally been located in Candle Island in Madras
State were noved out of that State by reason of the contract

of sale into the territory of Travancore- Cochin. It had
therefore an interState elenent which render ed t he
Expl anati on appl i cabl e. The delivery was admttedly

effected in the State of Travanoore-Cochin as a direct
result of that sale and was trimed into the steamships in

the Cochin waters. ~ If the purpose of the delivery was
(1) CA 751 of 1957 & C. A 10 of 1958 (Unreported).
225

not export-as we have held earlier, it nmust followthat in
the circumstances of this case it was for the purpose of
consunption in the State since the delivery was to the
ultimate consunmer who was to use the goods for his own
pur poses and not for the purpose of re-export or with a view
to other transactions of a comercial character in the
goods. It would be noticed that the  ultimte buyer-the
steamship conpany could, if it desired, consume the goods
in the sense of exhaust the goods by consunption within the
State or it could take it outside the State and consune it
there, but that was a matter of its choice, dependent on its
will and pleasure. This would not therefore detract from
the delivery to it being for consunption within the State.
CGoods night be consuned either by destruction or by way of
use depending on the nature of the goods. Thus' ‘edi bl e
articles are generally consunmed in aliteral sense while
other articles like clothing or furniture etc. are consuned
by being used, though they are not destroyed by such use.
If edible articles are sold and delivered to an  ultimate
consunmer within a State, it is delivered for the purpose of
consunption wthin the State, notw thstanding, that the
buyer may not choose to consune the whole of his purchase
within the State but takes part of it outside the State and
consunmes it there. |If, for instance, a vehicle is sold to
the actual user and the sale is not in the course of export
or with a viewto further commercial transactions in it by
the purchaser by way of resale etc., the delivery to the
user is for the purpose of his consunption withinthe State.
The fact that such a purchaser mght in the exercise of the
enjoynment of his property-by way of use or " consumption "-
drive the vehicle to other States does not detract from the
original delivery to himfalling within the Explanation to
Art. 286(1l)(a). In the present case, the coal having been
delivered into the ship for being consuned by it, it was
open to the master of the vessel to use the coal while the
ship was in the waters of Travancore-Cochin, or if he so
chose take it outside those limts. The position might be
29

226

different if the buyer were obliged by contract or by I|aw
not to use or consune the goods sold within the State of
delivery, i.e., where he has no choice to consune it there.
In the case on hand, part of the coal delivered could and
woul d certainly have been used by the ship during the period
of her stay in the harbour for loading and if such stay were
prol onged ow ng to unforeseen causes even the entire coa
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m ght have been exhausted and of course it would have to be
used till the ship left the limts of the port and the
limts of State territory. The crucial fact therefore was
that the coal was delivered to the actual consuner who was
at liberty to consume it wherever he desired-the choice
dependi ng on hi s conveni ence and necessity.

In the circunmstances, therefore, |earned Counsel for the
respondent was right in his subnmission that the sale of the

“"bunker coal" by the assessee-conpany fell wthin the
Expl anation to Art. 286(1)(a). |If there were nothing nore
and the Iliability of the assessee had to be judged wth

reference to the charge inposed by the Sal es-tax Act of the
State, read in the light of the Constitution, the tax
l[iability of the respondent-conmpany woul d not have been open
to doubt or dispute. But the subm ssion of |earned Counse
was that the State Government had power to exenpt sal es of
any particul ar designated type fromtax liability under s. 6
of the Sales-Tax Act, and that the Government had by a
notification -dated February 5, 1954, and published in the
of ficial ‘Gazette, exenpted sales such as by the respondent-
conpany in the present case fromthe Ilevy of sales-tax
during the assessnent years now i n question. The exenption
under this notification was no doubt not referred to by the
| earned Judges of ‘the H gh Court but had been one of the
grounds on which the sales-tax appellate authority had set
aside the tax inposition by the Sales-tax Officer and the
poi nt had been specifically urged inthe petition filed in
the Hi gh Court under Art. 226, and the respondent cannot,
therefore, be denied the benefit of the notification if it

appl i ed.
Section 6 of the Travancore-Cochin Sal es-tax Act enacts:
227
"The Governnment may, by notification in the Gazette, nake
an exenmption.................. in respect of any tax payabl e

under this Act :-

(i) on the sale of any specified class of goods  at al
points or at any specified point or points in the series of
sal es by successive dealers ; or

(ii) of any specified class of persons
whol e or any part of their turnover™.

It is not necessary to set out the rest of the section. In
the Travancore-Cochin Gazette dated February 16, 1954, the
following notification dated February 5, 1954, appeared:

" According to the interpretation given by the Suprenme Court
to Art. 286(1) of the Constitution in their-judgment in the
State of Bombay v. United Mdtors India Ltd. certain
categories of inter-State transactions come wthin the
taxing powers of the State Government. While the judgnent
enabl es the Governnment of Travancore-Cochin to levy sales-
tax on certain categories of non-resident dealers selling
goods for delivery and consunption in Travancore. Cochin
State fromthe 1st April 1951, the Government have, | after
due consideration, decided to levy sales-tax on such
transacti ons only from the 1st April 1953-t he dat e
imediately following that on which the Suprenme Court
delivered its judgnment and to forego the levy prior to that
date "

Then foll owed provisions detailing the interim arrangenents
for subm ssion of returns, of declarations to be filed and
the manner in which the tax should be assessed and paid.
Though the |earned counsel for the appellant-State urged
that the notification could not have the statutory effect of
granting exenption, we are clearly of the opinion that this
was and nust be deened to be one issued in exercise of the
power conferred on the State Government by s. 6(1) whose

inregard to the
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rel evant terns we have already extracted. Besides, this is
rather a curious submission to make in view of what had
transpired earlier. The appellate Assistant Conmi ssioner
who set aside the assessnent of the respondent-conpany
stated in his order " Even if it is considered that the sale
is for
228
consunption in this State, the conpany need not pay tax on
the turnover since CGovernnent have exenpted from payment of
tax on the sales which took place before April 1, 1953 ".
VWen this appellate order was set aside by the Deputy
Conmi ssioner acting suo notu in revision, there is no
reference made to the notification in the order and it was
not stated that it had no statutory effect. |In its petition
to the H gh Court under Art. 226, the respondent-conpany
clained the benefit™ of the exenption granted by t he
notification dated February 5,-1954, and published in the
Gazette of February 16, 1954, relating to the assessnment for
the period April 1,-1951 to April 1, 1953 and it added that
the assessnent in question canme within the exenption
contained-in the Gazette notification. |In answer to this a
counter-affidavit was filed by the sales-tax officer who
sai d " The notification referred to in the petitioner’s
affidavit has no application to the case as the sales in
guestion did not come within their orbit ". In other words,
the objection was not that the notification was not a
statutory exercise of the power under s. 6(1) and effective
to grant an exenption to the cases covered by it, but that
the transacti ons of ‘the respondent-conpany were not covered
by the notification. . The extract we have quoted. from the
notification shows that it is specially designed to afford
relief to cases of non-resident deal ers engaged in_ inter-
State transactions which were held to  be intra-State
transactions by reason of the application of the Explanation
to Art. 286(1)(a) to such sales by the decision of  this
Court in the United Mdtors Case. As the r espondent
conpany’s transactions in question clearly fall within the
notification by reason of their nature as well as the
assessment years concerned, the respondent-conpany would be
entitled to the benefit of the tax exenption conferred by
the notification.
The result is that the appeal fails and is dismssed wth
costs.
Appeal dism ssed
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