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PETI TI ONER
THE COVM SSI ONER, CORPORATI ON OF MADRAS

Vs.
RESPONDENT:
MADRAS CORPORATI ON TEACHERS' MANDRAM & CRS
DATE OF JUDGVENT: 08/ 11/ 1996
BENCH

K. RAMASVWAMY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
THE 8TH DAY OF NOVEMBER, 1996
Present:
Hon"blle M. Justice K. ~Ramaswany
Hon’ bl e M. Justice G B. Pattanaik

R Mhan Sr. Adv. R Nedumaran, V.G Pragasam and Ms.
Pushpa Raj an, Advs. with himfor the appellant

Naveen R Nath and S. R Bhat, Advs. for t he
Respondent s.

ORDER

The following Order of the Court was delivered:
Leave granted.

These appeal s by special leave arise against the order
of the Admnistrative Tribunal, Tam | Nadu passed in OA No.
708/93 and 1685/93 on August 2, 1994. The  appell ant-
Corporation had adopted a dual policy of appointment of
Education O ficers either by promotion fromthe subordinate
cadre or appointnent by deputation from the CGovernnent
service. It would appear that the post of Education Oficer
was upgraded to the post of Deputy Director and they sought

appoi ntnent by transfer of a Government Oificer to fill up
the post of Deputy Director to supervise the educationa
standards in t he Cor por at i on. The respondent s- Uni on

chal |l enged the said action of the appellant inthe tribunal
The Tribunal while upholding the power of the Corporation
had directed thus:

"Therefore, a post in the cadre of

the Corporation equivalent to the

Di strict Educational Oficer should

be created to which persons from

the Corporation’s cadre could be

appoi nted and such persons coul d be

considered after a mninmum period

of experience for advancenent to

the higher post in the rank of

Chi ef Educational O ficer to be in

overall charge of the Corporation’s

Educati onal Departnent."

Feeling aggrieved against this order, this appeal has
been filed. Shri R Mhan, |earned senior counsel for the
Cor poration, has contended that the creation of the post and
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prescription of qualifications are the |legal policy of the
CGovernment or the executive policy of the Governnent. The
Tri bunal cannot give the direction to create a post or to
prescribe the experience as may be required as an i ncunbent
to hold the post. W find that there is force in the
contenti on.

Learned counsel for the respondents, in fairness, was
unable to neet the contention but he sought to sustain this
order on the ground that appointment by transfer affects in-
service candi dates. W cannot go into it because it is not
the subject matter in this case. Under these circumnstances,
as stated earlier, the question is: whether the Tribunal can
give direction to create a post or to prescribe the m ninmum
qualifications for the post? It is well settled |ega
position that it is the legal or executive policy of the
CGovernment to create a post or to prescribe t he
qualifications for the post. the Court or Tribunal is devoid
of power to give such direction. The inpugned direction
therefore, is clearly illegal

The ' _appeal are accordingly allowed. But in the
ci rcunst ances wi t hout costs.




