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Constitution of India-Article 226-Certiorari, wit of
General principles governing the issue thereof-Mnifest and
pat ent error apparent on the face of proceedings-Cear
ignorance or disregard of a provision of- |awAbsence or
excess of jurisdiction

HEADNOTE:

The issue of prerogative wits in the nature of habeas
cor pus, mandamus, quo warrantto, prohibition and certiorari
had their origin in England-in the King' s prerogative power
of superintendence over the due observance of law by -his
officials and Tri bunal s.

The powers of the Suprene Court as well as of all the High
Courts in India under articles 32 and 226 of t he
Constitution respectively are very wi de.

The Supreme Court as well as the High Courts in India can
make an order or issue a wit in the nature of certiorari in
all appropriate cases and in appropriate manner so |long as
t he broad and fundanmental ©principles of English | aw
regulating the exercise of jurisdiction in the matter of
granting such wits are adhered to.

A wit of certiorari can be availed of only to renove or
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adjudicate upon the wvalidity of judicial acts, whi ch
expression includes the exercise of quasi-judicial functions
by administrative bodies or other authorities or persons
obliged to exercise such functions but does not include
purely mnisterial acts.

In granting a wit of certiorari the superior Court does not
exercise the power of an appellate Tribunal, the contro
exercised through it being nerely in a supervisory and not
appel | ate capacity.

It does not review or reweigh the evidence upon which the
determ nation of the inferior Court is based nor does it
substitute its own views for those of the inferior Tribunal
A wit of certiorari is generally granted when a Court has
acted without or in excess of its jurisdiction. The want of
jurisdiction may &ise fromthe nature of the subject-nmatter
of the proceeding or fromthe absence of some prelininary

proceedi ng or the Court itself my not be legal ly
constituted or ~may -suffer froma certain disability by
reason of ‘'extraneous circunstances. |If the jurisdiction of

the Court' depends upon the existence of sone collateral fact
the Court cannot by a wong decision of the fact assune
jurisdiction which it woul d not otherw se possess.

A wit of certiorari is available in those cases where a
Tri bunal though conpetent to enter upon an enquiry acts in
flagrant disregard of the rules of procedure or violates the
principles of natural justice where no particular procedure
is prescribed.
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A nere wong decision cannot be corrected by ~a wit of
certiorari as that would be ~using it as the cloak of an
appeal in disguise but a nmanifest error apparent on the face
of the proceedi ng based on a clear ignorance or disregard of
t he provisions of law or absence of or excess of
jurisdiction, when shown, can be so corrected.

Held, that in view of the facts and circunmstances of the
case the High Court was not right in holding that sufficient
and proper grounds existed for the issue of <certiorari in
the present case.

Ryots of Garabandho v. Zem ndar of Parlakinmedi (70 I.A 129,
140); Election Conmission, India v. Saka Venkata Subba Rao
([ 1953] S CR 1144, 1150) . Rex V. Electricity
Comm ssioners ([1924] 1 K B. 171, 205); Walshall’'s Overseers
v. London and Northern Western Railway Co. (4 A .C. 30, 39);
King v. Nat Bell Liquors Limted ([19221 2 A C. 128, 156);
Banbury v. Fuller, (9 Exch. 111); Queen v. Conm ssioners for
Speci al Purposes of the Income Tax (21 Q B.D. 313); Rex v.
Nort hunmber| and Conpensation Appellate Tribunal ([1952] 1
K.B. 338, 357); Veerappa Pillai v. Raman & Raman Ltd.,
([19521 S.C R 583, 594); and Halsbury, Vol. I X,/ 2nd
edition, page 880, referred to.

JUDGVENT:

CiviL Appellate JURISDICTION: Civil Appeal No. 48 of 1954.
Appeal fromthe Judgnent and Order dated the 1 1 th January,
1954, of the Hi gh Court of Judicature of Mysore in Gvi
Petition No. 29 of 1953, quashing the Order of the Election
Tri bunal , Shinoga, dated the 15th January, 1953, in Shi nbga
No. | of 1952-53.

K. S. Krishnaswam Iyengar (K. S. Venkataranga |yengar
and M S. K lyengar, with him for the appellant.
Dr. Bakshi Tek Chand (R Ganapathy lyer and M S. K

Sastri, with hin) for respondent No. 1.
C. K. Daphtary, Solicitor-General for India (Jindra Lal
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Porus A. Mehta and P. O Gokhale, with hin) for respondent
No. 3.

1954. WMay 5. The Judgnent of the Court was delivered by
MJUKERGEA J.-This appeal is directed against a judgnent of a
Division Bench of the Mysore H gh Court, dated the 11th
January, 1954, by which the |earned Judges granted an

application, presented by the respondent No. | under article
226 of the Constitution, and directed a wit of «certiorar
to issue quashing the,, proceedings and order of the

El ecti on Tribunal, Shinoga, dated the 15th January, 1953, in
Shi noga El ection Case No. 1 of 1952-53.

The facts material for purposes of this appeal my be
briefly narrated as follows: The appellant and respondent
No. 1, as well as eight other persons, who figured as
respondents Nos. 2 to 9 in the proceeding before the Hi gh
Court, were duly nom nated candi dates for election to the
Mysore Legislative Assenbly from Tari kere Constituency at
the general electionof that State held in January , 1952.
Five of t hese nom nated candi dat es withdrew their
candidature within the prescribed period and the actua
contest at the electionwas between the remaining five
candi dat es incl uding the appellant and respondept No. 1. The
polling took place on the 4th January, 1952, and the votes
were counted on the 26th of January follow ng. As a result,
of the counting /'the respondent No. 1 was found to have
secured 8,093 votes which was the |largest in nunber and the
appel l ant foll owed himclosely havi ng obtai ned 8 059 votes.
The renai ni ng three candi dates, who were respondents Nos. 2,
3 and 4 before the H gh Court, got respectively 6,239, 1,644
and 1,142 votes. The Returning Oficer declared the
respondent No. 1 to be the successful candidate ‘and this
decl arati on was published in the Mysore Gazette on the 11lth
February, 1952. The respondent No. 1. |odged his return of
el ection expenses with the necessary declaration sonetine
after that and notice of this return was published on the
31st March, 1952. The appellant thereafter filed a petition
before the El ecti on Comm ssion, challenging the validity of
the election, inter alia, on the grounds that there was
violation of the electionrules in regard, to certain
matters and that the respondent No. | by hinmself or ~through
his agents were guilty of a nunber of mjor corrupt
practices which materially affected the result of “the
el ection. The petitioner prayed for a declaration that the

el ection of respondent No. | was void and that he hinself
was duly elected. This petition, which bears date, 10th of
April, 1952, was sent by registered post to the Election
Conmi ssion and was -actually received by the latter on the
14th of April,; following. The Election Comm ssion referred

the matter for determination by the Election Tribunal at
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Shinoga and it cane up for hearing before it on the 25th of
COct ober, 1952. On that date the appellant filed an
application for amendnent of the -petition, heading it as
one under Order VI, rule 17, of the Cvil Procedure Code,
and the only amendment sought for was a nodification of the
prayer clause by adding a prayer for declaring the entire
election to be void. It was stated at the sanme tine that in
case this relief could not be granted, the petitioner would,
in the alternative pray for the relief originally clainmed by

him nanely, that the election of respondent No. | should be
declared to be void and the petitioner hinself be held to be
t he el ected candidate at the election. Despite t he
objection of respondent No. 1, the Tribunal granted this
prayer for amendnent. The hearing of the case t hen

proceeded and on the avernents made by the respective
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parties, as many as 27 issues were framed. O them issues
Nos. 1, 5, 6, 11, 12 and 14 are naterial for our present
purpose and they stand as foll ows :

(1) Has there been infringenment of the rules relating to
the time of comrencenent of poll by reason of the fact that
the polling at Booth No. | for Ajjampur fixed at Ajjanpur to
take place at 8 Am did not really conmence wuntil about
hal f an hour later as alleged in paragraph 4 of the petition
?

(5) Did the 1st respondent hire and procure a notor bus
which was a service bus running between Tarikere and
Hiriyur, belonging to one Ahned Jan, as alleged in paragraph
| of the particulars and thereby commit the corrupt practice
referred toinit ?

(6) Didthe 1st respondent take the assistance of a nunber
of Government servants to further the prospects of his
el ection as alleged in paragraph 2 of the |1list of
particulars ?

(11) Is 'the return of election expenses |odged by the 1st
respondent ~false in material particulars and has the 1st
respondent  onitted to include in the return of election
expenses, expenses incurred by himin connection with the
el ecti on which woul d easily exceed the sanctioned limt of,
Rs. 5,000 as per particulars stated in paragraph 7 of the
list of particulars
254
(12) Has the election of the 1st respondent - been procured
and induced by the said corrupt practices with the result
that the election has been materially affected ?

(14) Would the petitioner have obtained a majority of votes
had it not been for the aforesaid corrupt -and illega
practices on the part of the first respondent?

The Tribunal by a majority of 2 to 1 found all these ' issues
in favour of the petitioner and agai nst the respondent No. 1
and on the strength of their findings on these issues,
decl ared the el ection of respondent No. 1 to be void and the
petitioner to have been duly elected. The judgnment of the
Tribunal is dated the 15th of January, 1953. On  the b5th
February, 1953, the respondent -~ No. | present ed an
application before the Mysore Hi gh Court under article 226
of the Constitution praying for a wit or direction in the
nature of certiorari calling for the records of the
proceedi ng of the Election Tribunal in Election Petition No.
I  of 195253 and quashi ng the sane including the order pro-
nounced by the Tribunal as nentioned above. Thi s
application was heard by a Division Bench —consisting of
Medappa C.J. and Bal akrishnaiya J. and by their judgnent
dated the. 11th January, 1954, the | earned Judges allowed
the petition of respondent No. 1 and directed the issue of a
wit of certiorari as praved for. It is against/ this
j udgrment that the appellant has conme up to this Court on the
strength of a certificate granted by the High Court | under
articles 132(1) and 133(1) (c) of the Constitution.

The substantial contention raised by M. Ayyangar, —who
appeared in support of the appeal, is, that the |earned
Judges of the High Court msdirected thenselves both on
facts and law, in granting certiorari in the present case to
gquash the determ nation of the El ection Tribunal. It is
urged, that the Tribunal in deciding the matter in the way
it did did not act either without jurisdiction or in excess
of its authority, nor was there any error apparent on the
face of the proceedings which could justify the issuing of a
wit to quash the same. It is argued by the |earned counse
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that, what the H gh Court has chosen to describe as errors
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of jurisdiction are really not matters which affect the
conpetency of the Tribunal to enter or adjudi cate upon the,
matter in controversy between the parties and the reasons
assigned by the |l earned Judges in support of their decision
proceed upon a m sreadi ng and m sconception of the :findings
of fact which the Tribunal arrived at. Two points really
arise for our consideration upon the contentions raised in
this appeal. The first is, on what grounds could the Hgh
Court, in exercise of its powers under article 226 of the
Constitution, grant a wit of «certiorari to quash the
adjudi cation of the Election Tribunal ? The second is,
whet her such grounds did actually exist in the present case
and are the Hi gh Court’s findings on that point proper
findi ngs which should not be disturbed in appeal ?

The principles upon which the superior Courts in England
interfere by issuing wits of certiorari are fairly well

known and they have generally formed the basis of decisions
in our  Indian Courts. It is true that there is lack of
uniformty even in the pronouncenents of English Judges,
with regard to the grounds upon which a wit, or, as it is
now said, an order of certiorari, could issue, but such
di fferences of opinion are unavoidable in judge-nade |aw
whi ch has devel oped through a long course of years. As is
wel | known, the issue of the prerogative wits, wthin which
certiorari is included, had their origin in England in the
King's prerogative power of superintendence over the due
observance of law by his officials and Tribunals. The wit
of certiorari is so naned because in‘its original form it
required that the King shouldbe " certified of " the
proceedi ngs to be investigated and the object was to secure
by the authority of a superior Court, that the -jurisdiction
of the inferior Tribunal should be properly exercised (1).
These principles were transplanted to other parts of the
King’s domnions. |In India, during the British days’ the
three chartered H gh Courts of Cal cutta, Bonbay and Madras
were al one conpetent to issue

(1) Vide Ryots of Garbandho v, Zem ndar of Parlkime/ 70 I, A
129 at page 140
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wits and that too within specified limts and the power was
not exercisable by the other H gh Courts at all. " In that
situation " as this Court observed in Election Conm ssion

India v. Saka Venkata Subba Rao (1), " the nakers of the
Constitution having decided to provide for <certain basic
safeguards for the people in the new set ~up, ~which they
call ed fundanental rights, evidently thought it necessary to
provide also a quick and inexpensive remedy for t he
enforcenent of such rights and, finding that the prerogative
wits, which the Courts in England had devel oped and / used
whenever urgent necessity denanded i nmedi ate and decisive
interposition, were peculiarly suited for the purpose, they
conferred, in the States’ sphere, new and wi de powers on the
Hi gh Courts of issuing directions, orders, or wits
primarily for the enforcenment of fundanmental rights, the
power to issue such directions " for any other purpose
being al so included with a view apparently to place all the
Hi gh Courts-in this country in somewhat the same position as
the Court of King' s Bench in England."

The | anguage used in articles 32 and 226 of our Constitution
is very wide and the powers of the Supreme Court as well as
of all the High Courts in India extend to issuing of orders,
wits or directions including wits in the nature of habeas
corpus, nmandanus, quo warranto, prohibition and certiorari
as may be ’'considered necessary for enforcenment of the
fundanmental rights and in the case of the Hi gh Courts, for
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other purposes as well. In view of the express provisions
in our Constitution we need not now | ook back to the early
history or the procedural technicalities of these wits in
English aw, nor feel oppressed by any difference or change
of opinion expressed in particul ar cases by English Judges.
W can meke an order or issue a wit 1in the nature of
certiorari in all appropriate cases and in appropriate
manner, so long as we keep to the broad and fundanenta

principles that regulate the exercise of jurisdiction in the
matter of granting such wits in English |aw.

One of the fundanental principles in regard to the issuing
of a wit of certiorari is, that the. wit can be

(I [1953] S.C R 1114 at 1150,
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of judicial acts. The expression judicial acts i ncl udes
the exercise of quasi-judicial functions by administrative
bodi es or other authorities or- persons obliged to exercise
such functions and is used in contrast with what are purely
m nisterial acts. Atkin L. J. thus summed up the law on
this point in Rex v. Electricity Comm ssioners (1)

" Whenever _any body or persons having legal authority to
determ ne questions affecting the rights of subjects and
having the duty to act judicially act in excess of their
| egal authority they are subject to the controlling
Jurisdiction of the King’s Bench Division exercised in these
wits."

The second essential feature of a wit of certiorari is that
the control which'is exercised through it over judicial or
quasi-judicial Tribunals or bodies is not in_ an appellate
but supervisory capacity. In granting a wit of certiorar

the superior Court does not exercise the powers of an
appel l ate Tribunal. It does not review or reweigh the
evidence upon which the determination of the ‘inferior
Tri bunal purports to be based. It denolishes the ' order
which it considers to be without jurisdiction or palpably
erroneous but does not substitute its own views for those of
the inferior Tribunal. The offending order or proceeding so
to say is put out of the way as one whi ch shoul d not be used
to the detrinent of any person(2).

The supervision of the superior Court exercised through
wits of certiorari goes on tw points, as- has been
expressed by Lord Summer in King v. Nat. Bell Liguors
Limted (3). One is the area of inferior jurisdiction and
the qualifications and conditions of its exercise ; -the
other is the observance of law in the course of its
exercise. These two heads nornally cover all the grounds on
which a wit of certiorari could be demanded. In fact there
is little difficulty in the enunciation of the | principles;
the difficulty really arises in applying the principles to
the facts of a particular case.

(1) (1924] | K. B. 171 at 205.

(2) Vide Per Lord Cairns in Walshall’s Overseers v. | London
and North

Western Railway Co., 4 A .C. 30, 39.

(3) [1922) 2 A C 128, 156,

33
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Certiorari may lie and is generally granted when a Court has
acted without or in excess of its jurisdiction. The want of
jurisdiction may arise fromthe nature of the subject-matter
of the proceeding or fromthe absence of sonme prelinmnary
proceedi ng or the Court itself my not be | egal |y
constituted or suffer fromcertain disability by reason of
extraneous circunstances(1l). Wen the jurisdiction of the
Court depends upon the existence of sone collateral fact, it
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is well settled that the Court cannot by a wong decision of
the fact give it jurisdiction which it would not otherw se
possess (2).

A Tribunal nmay be conpetent to enter upon an enquiry but in
maki ng the enquiry it may act in flagrant disregard of the
rules of procedure or where no particular procedure is
prescribed, it my violate the principles of nat ura
justice. A wit of certiorari may be available in such
cases. An error in the decision or determ nation itself may
also be anenable to a wit of certiorari but it nust be
amani fest error apparent on the face of the proceedings,
e.g., when it is based on clear ignorance or disregard of
the provisions of law. In other words, it is a patent error
which can be corrected by certiorari but not a nmere wong
deci si on. The essential features of the remedy by way of
certiorari have been stated with renarkable brevity and
clearness by Mrris Lo J. inthe recent case of Rex v.
Nor t hunber | and Conpensati on Appellate Tribunal (3). The Lord
Justice says:

It is plain that certiorari will not issue as the cloak of
an appeal in disguise. |It-does not I'ie in order to bring up
an order or decision for re-hearing of the issue raised in
the proceedings. It exists to correct error of |law when

reveal ed on the, face of an order  or deci si on or
irregularity or absence of or excess of  jurisdiction when
shown. "

In dealing with the powers of the H gh Court under article
226 of the Constitution this Court has expressed itself in
alnost simlar terms(1l) and said

(I') Vide Hal sbury, 2nd edition, Vol. 1X page 88o.

(2) Vide Banbury v. Fuller, 9 Exch. 11l 7 R v. Incone Tax
Speci al Purposes Comm ssioners, 21 Q B.D. 313.

(3) [19521 1 K. B. 338 at 357.

(4) Vide \Veerappa Pillai v, Ranon & Raman Ltd., [1952]
S.C R at 594.
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"Such wits as are referred to in‘article 226 are obviously
intended to enable the High Court to issue them in /grave
cases where the subordinate Tribunals or bodies or officers
act wholly without jurisdiction, or in excess of it, or in
violation of the principles of natural justice, or refuse to
exercise a jurisdiction ,vested in them or there is an
error apparent on the face of the, record, and such act,
omi ssi on, error or excess has resulted in mani fest
i njustice. However extensive the jurisdiction may be, it
seens to us that it is not so wide or large as to enable the
H gh Court to convert itself into a Court of  appeal and
examne for itself the correctness of the decision inmpugned
and decide what is the proper viewto be taken or the  order
to be made."

These passages indicate with sufficient fullness the genera
principles that govern the exercise of jurisdictionin the
matter of granting wits of certiorari under article 226 of
the Constitution.

W wll now proceed to examne the judgnent of the High
Court and see whether the learned Judges were right in
hol ding that sufficient and proper grounds existed for the
i ssue of certiorari in the present case.

The grounds upon which the H gh Court has granted the wit
have been placed in the judgment itself under three heads.
The first head point; out in what natters the Election

Tribunal acted without jurisdiction. It is said, in this
connection, that the Tribunal had no jurisdiction to extend
the period of Ilinmitation for the presentation of the

el ection petition and it had no authority also to allow the
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petitioner’s prayer for amendnment and to hear and di spose of
the case on the basis of the anmended petition. The second
head relaters to acts in excess of jurisdiction. The
Tribunal, it is said acted in excess of jurisdictionin so
far as it went into and decided questions not definitely
pl eaded and put in issue, and not only did it set aside the
el ection of respondent No. 1 but declared the petitioner to
have been duly elected, although there was no definite
finding and no proper materials for arriving at

260

a finding, that the petitioner could secure nmore votes than
respondent No. 1 but for the <corrupt practices of the
latter.

The third head purports to deal with errors apparent on the
face of the record. These apparent errors, according to the
Hi gh Court,, vitiated three of the material findings upon
which the Tribunal based its . decision. These findings
relate to the commencenent of polling at one of the polling
boot hs' nuch later than the scheduled tinme, the respondent
No. 1's ‘obtaining the services of a Government servant to
further his prospects of election and also to his lodging a
false return of expenses. We wll take up these points for
consi derati on one after another

As regards absence of jurisdiction the Hgh Court 1is of
opi nion that the Tribunal acted wi thout jurisdiction, first
in extending the period of limtation in presentation of the
el ection petition and secondly in allowing the petitioner’s
prayer for amendnment and dealing withthe case on the -basis
of the anended petition. The view taken by the H gh Court
seens to be that under the Representation of the People Act
(hereinafter called "the Act"™), -no power is given to the
El ection Tribunal to condone the delay, if an election
petition is presented after the period prescribed by the
rules, nor 1is it conpetent to allow an~ amendnent ' of the
petition after it is presented, except in the matter of
suppl ying further and better particulars of the illegal and
corrupt practices set out in the list annexed to the
petition, as contenplated by section 83(3) of the Act.

Assumi ng, though not admitting, that the propositions of |aw
enunci ated by the |earned Judges are correct, we do not
think that they at all arise for consideration on-the actua

facts of the present case. As regards the first matter, the
el ection petition, as stated above, was despatched byt he
petitioner by registered post to the Election Commissi on on
the 11 th of April, 1952, and it reached the Comm ssion on
the 14th of April following. W may take it therefore that
14th of April was the date when the el ection petition

261

could be deened to have been presented to the Election
Conmi ssion under section 81(2)(b) of the Act. Under/ rule
119 of the Election Rules framed under the Act, an el ection
petition against a returned candidate is to be presented at
any time after the publication of the name of such candi date
under section 67 of the Act, but not |ater than 14 days from
the date of publication of the notice in the officia

gazette under rule 113, that the return of el ection expenses
of such candidate and the declaration nade in respect
t hereof have been | odged with the Returning Officer. It s
not disputed that this notice of the return of election
expenses was published in the Mysore Gazette on the 31st of
March, 1952, and the petition therefore was just in tinme as
it was presented within and not |ater than 14 days fromt hat
dat e. The Hi gh Court seens to think that in conputing the
peri od of 14 days the date of publication is to be included.

This seens to us to be an unwarrantable view to take which
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is opposed to the ordinary canons of construction. Dr. Tek
Chand appearing for the respondent No. 1 plainly confessed
his inability to support this view and we nust hold
therefore that there is no question of the Tribunal’'s
entertaining the election petition after the prescribed
period in the present case.

Coming now to the question of anendrment, the H gh Court,
after an el aborate discussion of the various provisions of
the Act, cane to the conclusion that the Election Tribuna
which is a special Court endowed with special jurisdiction
has no general power of allow ng anendrment of the pleadings,
and that the express provision of section 83(3) of the Act,
whi ch enpowers the Tribunal to all ow amendnents with respect
to certain specified matters, inpliedly excludes the power
of allow ng general anendnent as is contenplated by O der
VI, rule 17, of the Cvil Procedure Code. Here again the
di scussi on enbar ked upon by the H gh Court seens to us to be
unnecessary and uncalled for. 'The only anmendnent applied
for by the -petitioner was a nodification in the prayer
cl ause by insertion of an alternative prayer to the origina
prayer in-the petition. No change whatsoever was sought to
262

be introduced in- the actual avernments in the petition and
the original prayer which was kept intact was repeated in
the application for ~anendnent. The alternative prayer
i ntroduced by the anendnment was not eventually allowed by
the Tribunal which granted the prayer of the petitioner as
it originally stood. In these circunmstances the nmere fact
that the Tribunal granted the petitioner’s application for
amendnent becones al together -inmaterial and has absolutely
no bearing on the actual decision in the case. W are
unable to hold therefore that the Tribunal ~acted  w thout
jurisdiction in respect to either of these two natters.

The Hi gh Court has held that the Tribunal acted in excess of
its jurisdiction in entering into certain questions which
are not covered by the pleadings of the parties and not
specifically put in issue. The other act in excess of its
authority committed by the Tribunal, according to'the H gh
Court, is that it declared the petitioner to be a duly
el ected candi date, on a mere specul ation although it did not
find and had no materials to find that the petitioner could
secure nore votes than the respondent No. 1. On the first
poi nt the learned Judges have referred only to t he
allegation of corrupt practice nade by the appellant,
regarding the hiring and procuring by the respondent No. 1
of a notor bus belonging to Ahned Jan for transporting his
voters to the polling booths. The issue framed on this
point is issue No. 5 which is worded as foll ows:

"Did the first respondent hire and procure a nmotor bus which
was a service bus running between Tarikere and Hiriyur,
bel ongi ng to one Ahned Jan, as alleged in paragraph-1 of the
list of particulars and thereby commit the corrupt practice
referred to in it?"

The Tribunal found that the hiring of the bus by respondent
No. 1 was not proved, but it was proved that the first
respondent did procure the service bus of Ahned Jan, who was
acting as his agent, for conveying his voters. The Tribuna
further found that even if Ahned Jan was not an agent of the
first respondent, as - he was actually carrying the voters
of the latter

263
from Gowapur to Sollapur in a bus, which bore the first
respondent’s election synbol, wth his know edge and

conni vance, the first respondent nust be held guilty of the
corrupt practice in question. The High Court says that as
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it was nowhere alleged in the petition that Ahnmed Jan was an
agent of respondent No. | or that he was carrving the voters

with his connivance, the Tribunal nmust be held to have acted
"in excess of its jurisdiction in going into matters which
were not definitely pleaded. W do not think that this view
of the H gh Court can be supported. |In paragraph 8 of the
petition the appellant definitely stated that the first
respondent by hinself and through his agent commtted nmmjor
corrupt practices, one of which was the hiring or procuring
of Ahned Jan’s notor bus. The Tribunal found, on a
consi deration of the evidence adduced in the case, that the
nmotor bus was procured by the first respondent and his
conduct in this respect, as disclosed by the evidence,
showed that his voters were being carried by Ahned Jan with
hi s knowl edge and connivance. It nmay be pointed out that in
-paragraph 9 of the petition the petitioner clearly stated
that the corrupt practices were committed by respondent No.
1, or his agents, or by several persons with his know edge
and connivance. The finding of the Tribunal arrived at on
this point is a finding of fact based on evidence adduced by
the parties and it is not-in any way outside the pleadings
or inconsistent therew th.

The other ground put forward by the High Court that the
Tri bunal exceeded its  jurisdiction in decl ari ng the
appel lant to be the duly el ected candi date, although it had
no materials to cone to the conclusion-that he could have
secured nore votes than respondent No. 1 but for the
corrupt practices conmitted by the latter, seens to us to be
wi t hout substance. ' It appears that the |earned Judges did
not properly advert to the findings arrived at on this point
by the Election Tribunal. The petitioner, it may be noted,
got only 34 votes less than the respondent No. 1. The
Tribunal has found that the bus of Ahmed  Jan, which was
procured by respondent No. 1, did carry to the 'polling

boot hs about 60 voters in tw trips and in t he,
circunstances of the case it could
264

be legitimately presuned that the majority of themdid vote
for respondent No. 1. If the votes of at |east 40 or 50 of
these persons be left out of account as being procured by
corrupt practice of the first respondent, the latter’s
majority by 34 votes would be conpletely wiped out and the
petitioner would gain an undisputed majority. In paragraph
33 of its judgnent the Tribunal states as foll ows:

"Hence on the 14th issue we hold that the petitioner ~would
have obtained a majority of votes had it not been for the
aforesaid corrupt practices on the part of “the first
respondent . "

Thus the finding is there and there is evidence in support
of it. \Wether it is right or wong is another matter and
it my be that the view taken by the dissenting nmenber of
the Tribunal was the nore proper; but it cannot be said that
the Tribunal exceeded its jurisdiction in dealing with this
matter.

We now conme to what the H gh Court has described as errors
apparent on the face of the record. These errors, according
to the Hgh Court, appear in respect of three of the
findings arrived at by the Tribunal. The first of these
findings relates to the tine when the polling at Booth No.

at A janpur comenced on the date of election. The Tribuna
has held that the tinme fixed by notification was 8 AM in

the norning but the polling did not commence till 25 m nutes
after that and the result was that a nunber of voters went
awnay. It is said that sone of these voters would in al

probability have voted for the appellant and as there was a
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difference of only 34 votes between himand the respondent
No. 1 the results of the election have been materially
affected by this irregularity or violation of the election
rules. There was evi dence undoubtedly to show that sone of
the voters went away as the polling did not cormence at the
schedul ed time; but the exact nunber of these persons is not
known and there could not be any positive evidence to show
as to how many of them would have voted for the appellant.
If the Tribunal had on the basis of these facts alone
declared the appellant to be the duly elected candidate
hol di ng
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that he could have secured nore votes than respondent No. 1,
obvi ously this would have been an error apparent on the face
of the record, as such conclusion would rest nmerely on a
surm se and nothing else.  The Tribunal however discussed
this matter only in connection with the question as to
whet her the violation of any statutory rule or order in the
hol ding of electiondid materially affect the result of the
election which would entitle the Tribunal to declare the
el ection of the returned candi date to be void under section
100(2) (c) of the Act. This, the Tribunal *as competent to
do under the provisions of the Act and in doing so it could
take into consideration the circunstances And probabilities
of the case. But as we have stated already, the Tribuna

decl ared the appellant to be duly el ected upon the specific
finding that, but for the corrupt’ practice  of respondent
No. | in the matter of procuring the service bus of Ahned
Jan, the appellant would have got majority of the votes. W
cannot say that this is an error apparent onthe face of the
record which would entitle the H gh Court'to interfere by
wit of certiorari.

As regards the other two findings, one relates to the
receiving of assistance from Paranmessh warappa, who ' is a
Patel, by respondent No. 1, in furtherance of his prospects
of election. The Hi gh Court does not dispute the facts
all eged by the appellant that Paranesshwarappa acconpanied
the first respondent and actually canvassed at severa

pl aces and that he openly canvassed at one polling booth on
the polling day. The ]earned Judges say that even if these
facts are believed, they only establish that ~ Paranmessh
war appa canvassed for the petitioner but —that would  not
amount to respondent No. 1's taking assistance from him

This does not seemto us to be a proper viewto take. There
was allegation by the appellant of the respondent No. 1's
taking assistance from a CGovernnent servant w thin the
meaning of section 123(8) of the Act. |In proof of the
al l egation evidence was given of the facts nentioned above.
If from these facts, which were found to be true, the
Tribunal drew the conclusion that there )lad been an
assi stance taken from a Gover nnent
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servant which would cone within the purview of section
123(8) of the Act, it is inmpossible to say that this is _an
error apparent on the face of the record.

The remmining finding relates to the allegation of the
petitioner that the respondent No. 1 in his return of
el ection expenses onitted to include several itens and if
they had been taken into account the el ecti on expenses woul d
have exceeded the sanctioned limt. The Tribunal has held
that the respondent No. 1 omtted to include, in his return
of expenses, the petrol charges, the hiring charges in
respect of sone cars and vans hired by him and also the
di nner expenses incurred in the hotels. The H gh Court has
observed that as regards the first itemthe finding of the
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Tribunal is based on no evidence and rests on ner e
specul ation. We do not think that we can accept this view

as correct. The first respondent stated that he had used
two cars which were his own and incurred petrol expenses to
the extent of Rs. 1,083-3-0. The Tribunal has found in
paragraph 29 of its order on the basis of both documentary
and oral evidence that the respondent No. | had used six
ot her cars and had purchased petrol for themfor the purpose
of his election canpaign. The Tribunal held that the first
respondent rmust have spent not |ess than the sum of Rs.
1,250 on this account which was not included in the list of
expenses. We are unable to say that this finding rests on
no evi dence.

As regards the omission to include hiring charges the Hgh
Court has observed that the Tribunal did not record any
finding that such hiring was proved. The Tribunal has in
fact found that as regards sone cars they were hired, while
ot hers had been taken on | oan, the nobney value for their use
havi ng been paid by the first respondent which is tantanount
to saying that he had to pay the hiring charges. The matter
has been dealt with in paragraph 29(d) of the Tribunal’s
order and the entire evidence has been gone through. W are
unable to say that the finding of the Tribunal that the
respondent No. 1 had omitted to include in his return of
el ecti on expenses the dinner and hotel charges is a finding
unsupported by any evidence. Reference nay be nade in this
connection to paragraph 29(f) of the
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Tri bunal’s order which deals with the matter in detail. On
the whol e our opinion.is that the so-called apparent errors
poi nted out by the H gh Court are neither errors of law nor
do they appear on the face of the record. An appell ate
Court might have on a review of this evidence cone to a
different conclusion but these are not matters which  would
justify the issue of a wit of certiorari. |n our | opinion
the judgnent of the Hi gh Court cannot be supported and this
appeal nust be allowed. The wit issued by the Hi gh Court
will therefore be vacated. W nake no order as to 'costs of
thi s appeal

Appeal al | owed.




