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PETI TI ONER
DAMODAR

Vs.

RESPONDENT:
STATE OF KARNATAKA

DATE OF JUDGVENT: 01/ 10/ 1999

BENCH
G B. Patt anai k, N. Sant osh Hegde

JUDGVENT:

SANTOSH HEGDE, J.

The appellant was convicted and sentenced by the XXl

Cty CGvil & Sessions Judge, Bangalore Rural District,
Bangalore in SC No.337/91 vide his judgnment dated 18.2.1992
for life inprisonnent for an offence punishable under
Section 302 of the IPC.and for a period of 10 years’ R for
an of fence puni shabl e under Section 377 |PC and for 5 years’
Rl under Section 364 of the |IPC and another period of 5
years for an offence wunder Section 201 |PC all the
sentences were nmade to run concurrently. On appeal, the
Hi gh Court of Karnataka as per its judgnment dated 13.1.1993
in Crimnal Appeal No.334/92 while confirm ng the sentences
awarded by the Sessions Court for offences under /Sections
302, 364 and 201 | PC, set aside the conviction and sentences
awarded by the trial court for an offence punishable  under
Section 377 | PC

The prosecution case, in brief, is that the appellant
was a resident of House No.136, 7th Cross, Sriranpura,
Bangal ore, and was related to Kasturi PW1 whose daughter
Lalitha, aged about 8 years, was found missing from the
afternoon of 30.4.1991. PW1 nmade frantic search for her
daughter and cane to know fromthe neighbours~ that her
daughter was |ast seen in the conmpany of the appellant at
about 2 p.m Having failed in her efforts in tracing out
her daughter, PW1 |odged a m ssing person’s conplaint at
the Srirampura Police Station wherein she nmentioned her
suspicion that the appellant could have had a hand in the
di sappearance of her daughter. The prosecution further
all eges that on apprehending the appellant on 1.5.1991 he
nmade a statenment to the effect that he had taken the girl to
his house on 30.4.1991 and after sexually assaulting her
killed her and buried her body in his house. Based on the
sai d statement, the prosecution alleges that the accused | ed
the investigating teamw th the Panchayatdars to his house
which was found to be | ocked and the accused having had no
key, the investigating officer got the door of the house
opened through PW5 Basha and on entering the house and on
bei ng provided with a spade, the appellant dug out a portion
of the roomfromwhere the body of Lalitha was exhunmed. The
prosecution through the evidence of PW11l, the doctor who
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conducted the post nortem exam nation has established the
fact that Lalitha died a hom cidal death. There being no
direct evidence to inplicate the appellant of the crine, the
prosecution has relied upon circunstantial evidence, like
the appellant being |ast seen with the deceased, the dead
body being exhumed fromthe house of the appellant, the
house being | ocked though accessible through a hole in the
roof which was occupied only by the appellant and the
appel l ant having strained relationship with PW1, the nother
of the deceased.

The trial court accepting the evidence produced by the
prosecution held the appellant guilty of the offences
nentioned hereinabove and sentenced him accordingly. In
appeal, the H gh Court while concurring with the finding of
the | earned Sessions Judge-in regard to nost of the charges,
cane to the conclusion that the appellant is not liable to
be convicted and sentenced under Section 377 |PC since
proper charges were not franed in regard to this offence and
al so on the ground that the prosecution has failed to prove
the case against the accused in regard to this charge

We have examined the evi dence adduced by t he
prosecution in thi's case. Fromthe evidence of PW1 the
nother of the deceased it is clear that ‘the relationship
between the appellant and the PW1 was strained even though
they were related to each other. PW1 has stated that the
accused was maki ng constant denmand for noney from her which
she was refusing. The accused was also a bad character. He
once assaulted a worman in the nei'ghbourhood after which PW1
did not allow himto come to her house. Therefore, the
accused was bearing ill-will against  her. She " further
stated that on 30.4.1991 after the deceased returned hone
from the shop to which she was sent by her nother, she went
out to play again and had not come back till about 2 p.m
being worried PW1 nade inquiries in the neighbourhood when
she was told by PW6 Anbu who al'so happened to be related
both to the accused as well as the deceased that he had seen
the appellant in the conmpany of the deceased at about 2 p.m
She has stated that on coming to know of the same when she
went to the house of the appellant, she found the house
| ocked and though she made frantic efforts to trace  her
daughter, she was not successful. Hence, she |odged a
mssing person’s conplaint wth the Srirampura Police
Station on the said date in the evening. On the next day on
being informed of the arrest of the appellant and later on
being asked to be present in the house of the accused, she
wi tnessed exhumation of the body of her daughter by the
appellant. It is to be noted that in the conplaint filed by
PW1 in the Sriranpura Police Station she has nentioned the
fact that on inquiry fromthe nei ghbours she had heard tht
the deceased was found in the conmpany of the appellant on
the said date and knowi ng the character of the deceased she
did entertain a suspicion that the appellant had a hand in
di sappearance of his daughter. |In the cross- exam nation of
this witness in regard to the material aspect of her
evi dence not hing has been elicited which woul d cast a shadow
of doubt on her evidence.

PW6 who is related both to the appellant and PW1 has
in his evidence stated that on 30.4.1981 at about 2 p.m he
saw the appellant take Lalitha into the passage of his
house. At that tine, according to him the deceased was
hol ding a paper packet and later in the evening, according
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to him PW1 cane in search of her daughter and on inquiry,
he told PW1 that he had seen the deceased in the conpany of
the appellant that afternoon. He also states that he was
present when the appellant was brought by the Police and
when the appellant’s house | ock was broken open and when the
appel  ant exhuned the body of the deceased. PW7 who is
working as a cashier in a small hotel in the vicinity of the
place where PW1 and the appellant resided, has in his
evidence stated that on 30.4.1991 at about 2 p.m t he
appel lant had conme to his hotel with a girl of about 7-8
years and they purchased 2 chapatis for Rs.3/- and those
chapatis were wapped and given in the hands of the said
girl and the appellant and the said girl went out together
He also states that on 1.5.1991 norning he went along wth
the Police to the house of the appellant where he was shown
the dead body of the girl which he identified to be that of
the girl who acconpanied the accused to the hotel on
30.4.1991 and to whomthe packet containing the chapatis was
gi ven. The evidence of PW. 6 and 7 nutually corroborates
each otherin regard to the presence of the deceased with a
packet in-her hand at or about 2 p.m on the fateful day in
the conmpany of the appellant. PW8 is a neighbour of the
appel lant having her house in front of the house of the
appel lant. She in her evidence has stated that on 30.4.1991
she had seen the appellant going with PW1's daughter
Lalitha to the appellant’s house. She also stated that she
had seen PW1 search for her daughter on the same evening
and that she had told PW1 that she had seen her daughter in
the conpany of the appellant. She also states that she was
present the next norning when the appell ant exhumed t he body
of Lalitha from his house. ~The prosecution through the
evidence of PW-1, 6 & 8 has al so established the fact that
on the day after Lalitha was found m ssing the Police had
brought the appellant to his house and the appellant hinself
had dug the place fromwhere the body of deceased Lalitha
was exhuned. So far as PW.7 to 9are concerned, they are
i ndependent witnesses and no notive whatsoever has been
suggested to establish that these witnesses were falsely
deposing for any particular reason against the  appellant.
So far as PW.1 and 6 are concerned, though they are rel ated
to each ot her i ncl udi ng t he appel | ant in the
cross-exam nation nothing material has been established to
cast a shadow of doubt on their evidence. Fromthe evidence
of PWs.1, 6, 7 and 8, the prosecution has satisfactorily
established that the appellant was last- seen with the
deceased on 30.4.1991. The appellant either in -his 313
Cr.P.C statement or by any ot her evidence has not
established when and where he and the deceased parted
conpany after being |last seen. The appellant has adnmitted
the fact that the house fromwhere the body of Lalitha was
exhumed, belonged to himand he was residing in “the said
house, though not at the relevant tine. Having adnitted
this fact, the appellant has failed to give any expl anation
as to how the body of the deceased cane to be exhuned from
his house. 1In the background of the material available on
record and having considered the sanme, we find t he
prosecution has satisfactorily established the chain of
circunstantial evidence against the appellant in regard to
his involvement in the crine.

W are, therefore, of the opinion that the two courts
bel ow were justified in conming to the conclusion that it was
the appellant who had ki dnapped the deceased Lalitha and
having committed the nurder, conceal ed her body by burying
the same in his house. Consequently, we confirm the
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judgrment of the trial court as nodified by the H gh Court
and dismiss this appeal.




