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ACT:
Central Sales Tax Act 1956- Section 15(b)-Scope of.

HEADNOTE

On the ground that the deal ers~ have not charged and
collected Central Sales Tax during the period 1st April
1969 to 9th June, 1969 the Conmercial Tax O ficer, allowed
exenption under section 10 of the Central Sales Tax Act in
respect of certain turn-over of the appellant which included
the price realised on account of . inter-state sales. 1In
respect of a second set of transactions which involved the
purchase val ue of cotton sold during the year through inter-
state sales the Comercial  Tax Oficer held that the
appel lant was entitled to exenption under the proviso to
section 6 of the A P. General Sales Tax Act.

In 1972 section 15(b) of the Central Act was anended
with retrospective effect from1lst October, 1958 and in 1974
section 6 of the State Act was anended with retrospective
effect fromthe sane date

The Deputy Comm ssioner of Commercial Taxes revised the
assessment order of the Commercial Tax O ficer passed under
the State Act on the ground that in view.of the provisions
of section 6 as anended in 1974 the appellant was not
entitled to any exenption during the above period. The Sal es
Tax Appellate Tribunal dism ssed the appellant’s appeal on
the view that section 6 of the State Act did not tal k of any
exenption either before or after its amendnent in 1974. The
Hi gh Court dismissed the appellant’s appeal hol ding that the
exenption granted by the C.T.O was patently w ong.

Di sm ssing the Appeal
N

HELD: 1. Section 10 of the Central Act which nmakes no
reference to any tax | eviable under a State Act can be of no
assistance to the appellant. Ganting that the appellant did
not collect any tax under the Central Act during the period
in question on the ground that no such tax could have been
levied or collected so that it becones fully entitled to the
benefit of the exenption enacted by the section, that woul d
only mean that central sales tax cannot be charged fromit
in respect of sales covered by the section. No denmand had
been nade fromit for any tax |eviable under the Central Act
in respect of such sales and the appellant could not derive
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any benefit fromsection 10 of the Central Act in the matter
of its assessnment under the State Act. [1033G H

2. In so far as the assessment under the State Act is
concerned all that the C. T.O could have neant by granting
exenption was that the appellant becane liable to pay a tax
under the opening para of the section; but that since the
appel l ant was also entitled to a refund of such tax the sane
was taken to have been paid by and refunded to it. The
assessment order made
1029
under the proviso to section 6 of the State Act and section
15 (b) of the Central Act as they stood then was
unexceptionabl e. [1034E- F]

3. Under section 6 as anended the liability to tax
remai ned unchanged but the entitlement to refund was
abol i shed an was substituted by a right to reinbursenent of
the tax which arose only if the concerned goods were | ater
on soldin the course of inter-state trade under the Centra
Act and tax under that Act was paid in respect thereof. Such
rei mbursement would not be -available nerely because the
goods in question had beensold in the course of inter-state
trade or comerce when they were not subjected to tax under
the Central Act. No such tax was paid. The proviso to
section 6 as amended in-1974 can be of no assistance to the
appel l ant. [ 1035A- B]

4. The |language of clause (b) of section 15 of the
Central Act is the sane as that of the amended proviso to
section 6 of the 'State Act. It clearly nmeans that the tax
under the State Act. would be reinbursible only to a dealer
who has paid tax under the State Act in respect of the sale
of the goods in question in the course of inter-state trade
or commerce

[ 1035C- D]

5. The argunent that the Deputy Comm ssioner had no
power to cancel the order of refundis fallacious. He has
done nothing nore than to revise an order of the CT.O
whi ch has been varied only in so far as it was’/ not in
conformity with the law deened to have been prevailing on
the date of the assessnent by virtue of the retrospective
amendnment of section 6 of the State Act. The Deputy
Conmi ssioner had not only the power but was duty bound to
stri ke down the order of refund as being illegal. [1035F G

6. Rule 27A can be of little help to the appellant
i nasmuch as even if it can be construed as laying down
sonething in its favour, the rule cannot override the
provi sions of the Act. [1036A]

Daita Suryanarayana and Company v. State ~of Andhra
Pradesh 39 S. T.C. 500 approved.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal No. 1897 of
1978.

Fromthe Judgnent and Order dated 19-9-1977 of the
Andhra Pradesh Hi gh Court Tax Revision Petition No. 66/76.

S. T. Desai, T. A Ranmachandran, Ms. J. Ranmachandran
and M N. Tandon for the Appellant.

T. S. Krishnanoorthy Iyer, and B. Parthasarshi for the
Respondent .

The Judgrment of the Court was delivered by

KOSHAL, J. The question which falls for deternination
in the appeal by certificate granted by the Hi gh Court of
Andhra Pradesh against its j udgrment dated the 19th
Sept enber, 1977 is whether the appellant which is a limted




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

conpany is not liable to make good to the State Sal es Tax
authorities the amount of sales tax |eviable under section 6
of the Andhra Pradesh General Sales Tax Act (hereinafter
referred to as the A P. Act) in respect of the turn-over
covering the purchase by the petitioner of cotton during the
period 1-4-1969 to 8-6-1969, which turn-over had been
exenpted fromsales tax by

1030

the Commercial Tax Officer, No. II, @ntur (CT.0 for
short) in his assessment order dated the 30th of April
1971.

2. Two assessnment orders were passed by the CT.QO on
the date |ast nmentioned. . One of them covered the turn-over
of the appellant liable to tax under the Central Sal es Tax
Act (hereinafter referred to.as the Central Act). That turn-
over included a sum- of Rs. 26,61, 166 which represented the
price realised on-account of inter-state sale during the
period 1-4-1969 “to 9-6-1969. In respect of this amunt the
order made by the C'T.O was:

"The dealers have not  charged and collected

Central sales Tax for-the period from1-4-69 to 9-6-69.

The turnover of Rs. 26,61, 166.33 upto 9-6-69 is all owed

exenption in view of ~“section 10 of Central Sales Tax

Amendnent Act.”

The second assessment order was passed under the A P.
Act and therein the C T.0O, while considering a sumof Rs.
54,87,879/- being ' the purchase value of cotton sold during
the vyear through ‘inter-state sale, remarked that the
appel lant was entitled to ’'exenption’ under the proviso to
section 6 of the Al P. Act in respect thereof. He finalised
the assessnment accordingly.

3. In the year 1972, clause (b) of section 15 of the
Central Act was anended retrospectively so as to be
effective from 1st COctober, 1958. Two years later, section 6
of the A P. Act was al so anmended and rmade effective fromthe
same date. On the 21st of August, 1974, the Deputy
Conmi ssi oner ( Conmmer ci al Taxes) hereinafter called the
D.C.C.T.) issued a notice to the appellant calling upon it
to show cause why the 'exenption’ granted to it by the
C.T.0 should not be cancel l ed. After -receiving the
appellant’s reply, the D.C.C. T. revised the assessnent order
dated 30th of April, 1971, passed under the A P. Act and
held that in view of the provisions of section 6 thereof as
anended in 1974 the appellant was not entitled to -any
"exenmption’ in respect of the purchase price (anobunting to
Rs. 23,00,057/-) of cotton sold by it in the course of
interstate trade for Rs. 26,61,166/- during the period 1-4-
1969 to 8-6-1969. The order of the D.C. C.T. was chall enged
by the appellant in an appeal which was dism ssed by the
Sal es Tax Appellate Tribunal, Andhra Pradesh (hereinafter
called the Tribunal) on the 30th of August, 1976, “nainly on
the ground that section 6 of the A P. Act did not talk of
any 'exenption’ either before or after its anendnment in
1974. The appellant sought a revision of the Tribunal’s
order by the Hi gh Court under section 22(1) of the A P. Act
but remmi ned unsuccessful as the High Court was of the
opi ni on (for
1031
which it relied upon Vadivelu Chetty v. Comercial Tax
Oficer, Tirupathi(1l) and Daita Suryanarayana and Company V.
State of Andhra Pradesh(2) that the exenption granted by the
C.T.O was ’'patently wong' . The H gh Court however granted
a certificate declaring the case to be a fit one for appea
to the Supreme Court wunder article 133(1)(c) of the
Constitution of India read wth section 109 of the Code of
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Procedure.
4. In order to appreciate the contentions raised on

behal f of the appellant it is necessary to exanine the
various relevant |egislative provisions which are set out
bel ow.

1032

Section 10 of the Central Sales Tax (Anmendnent)
Act, 1969 (hereinafter referred to as the 1969 Act).

"10. Exenption from liability to pay tax in
certain cases.

(1) Where any sale of goods in the course of inter
state trade or commerce has been effected during the
peri od between the 10th day of Novenber, 1961, and the
9th day of June, 1969, and the dealer effecting such
sal e has not collected any tax under the principal Act
on the ground that no such tax coul d have been |evied
or collected in respect of such sale or any portion of
the turn-over relating to. such sale and no such tax
could have “beenlevied or collected if the amendments
made in the principal Act by this Act had not been
made, 't hen, notw t hstandi ng. anything contained in
section 9 on the said anmendnent's, the dealer shall not
be liable to pay -any tax wunder the principal Act, as
amended by this Act, in respect of such sale or such
part of the turn-over relating to such sale.

(2) For the purposes of sub-section(l), the burden
of proving that no tax was collected under the
principal Act. in respect of any sale referred to in
sub-section (1) or in respect of any portion of the
turn-over relating to such-sale shall be on the deal er
effecting such sale.™
Section 6 of the A- P. Act as on 30-4-1971

"6. Tax in respect of decl ar ed goods-
Not wi t hst andi ng anything contained in section 5, the
sal e or purchase of decl ared goods by a deal er shall be
liable to tax at the rate, and only at the point of
sal e or purchase, specified against

each in the Third Schedule, on his turn-over of such
sal es or purchases for each year irrespective of the
guantum of his turn-over in such goods; and the tax
shall be assessed, levied and collected in such manner
as may be prescribed:

Provided that where any such goods on which tax
has been so levied are sold in the course of inter-
state trade or conmerce, the tax so.levied shall be
refunded to such person, in such manner and subject to
such conditions as nmay be prescribed.”

The proviso to section 6 of the A ' P. Act as
anended in 1974 retrospectively with effect from 1-10-
1958.

"Provided that where any such goods on which a tax
has been so levied are sold in the course of inter-
state trade or conmerce and tax has been paid under the
Central Sales Tax Act, 1956. in respect of the sale of
such goods in the course of inter-state trade or
comerce the tax so |levied shall be reinbursed to the
person making such sale in the course of inter-state
trade or comerce, in such nanner and subject to such
conditions as may be prescribed."

Sub-rule (1) of rule 27-A of the Rules framed
under the A.P. Act as on 30-4-1971

"Where any tax has been | evied and col | ected under
section 6 in respect of the sale or purchase inside the
State of any declared goods and such goods are
subsequently sold in the course of inter-state trade or
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comerce, the tax so levied and collected shall be
refunded to the person in the manner and subject to the
conditions specified in sub-rules (2) to (4)."
Sub-rule (1) of the said rule 27A After its
amendment 1-8-1974
"Where any tax has been | evied and col | ected under
section 6 in respect of the sale or purchase inside the
State of any declared goods and such goods are
subsequently sold in the course of inter-state trade or
comerce, the tax so levied and collected shall be
rei mbursed to the person in the manner and subject to
the conditions specified in sub-rules (2) to (4):
Provided that ‘the refund shall not be nade unl ess
the tax payable under the Central Sales Tax Act is
paid."
1033
Clauses (a) and (b) ~of section 15 of the Centra
Act as in force on 30-4-1971
"15.  Restrictions and conditions in regard to tax
on . sale or purchase of declared goods within a State-
Every sales tax law of a State shall, in so far as it
i mposes or authorises the inposition of a tax on the
sal e or purchase of declared goods, be subject to the
follow ng restrictions and condi tions, nanely:-
(a) the tax payabl e under that |aw in respect of
any sal e or purchase of such goods inside the
State shall be leviedonly in respect of the
| ast sale or purchase inside the State and
shal ' not exceed two per cent of the sale or
pur chase pri ce.
(b) where a tax has been | evied under that law in
respect of the sale or purchase inside the
State of any declared goods and such goods
are sold in the course of inter-state trade
or comrerce, ‘the tax so levied shall be
refunded to such person in such rmanner and
subj ect to such conditions as nay be provided
inany lawin force.in that State."
Clause (b) of section 15 of the Central ~Act as
amended in 1972 retrospectively with effect from 1-10-
1958
"(b) where a tax has been | evied under that law in
respect of the sale or purchase inside the
State of any declared goods and such goods
are sold in the course of inter-State trade
or comrerce, and tax has been paid under this
Act in respect of the sale of such goods in
the course of inter-state trade or commerce
the tax levied wunder such law shall be
rei moursed to the person naking such sale in
the course of inter-state trade or-comerce
in such manner and subject to such conditions
as may be provided in any lawin force in
that State.™
5. Section 10 of the 1969 Act nmkes no reference at al
to any tax leviable under the State Act. It concerns itself
only with the tax payable under the Central Act which it
calls the ’'Principal Act’ and says that a deal er shall not
be liable to pay any such tax for the period between 10-11-
1964 and 9-6-1969 if certain conditions are satisfied. Mich
reliance has been placed by |earned counsel for the
appel l ant on this section which, in our opinion, however, is
of no assistance to him It may be taken for granted that
the appellant did not collect any tax under the Central Act
on the sale of goods effected by it in
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the course of inter-state trade during the period 1-4-1969
to 9-6-1969 on the ground that no such tax coul d have been
levied or collected in respect of such sale, so that it
becormes fully entitled to the benefit of the exenption
enacted by the section; but that would only nmean that
Central sales tax cannot be charged fromit in respect of
such sale. As it is, no demand has been made fromit for any
tax leviable wunder the Central Act in respect of such sale
and we do not see how the appellant could benefit fromthe
said section 10 in the matter of its assessment for the
period in question under the A P. Act. Al that we are
concerned with is the liability of the appellant to pay tax
on the purchase of cotton which it sold during that period
in the course of inter-state trade and that is a matter
which has to be decided with reference to section 6 of the
A.P. Act, rule 27-A extracted above and section 15 of the
Central Act.

6. As on 30-4-1971 the provisions of section 6 of the
A P. Act laid down that if goods were sold in the course of
inter-state trade or commerce and tax had been |levied on the
sale or purchase there of ~under that Act, the dealer
concerned would be entitled to refund of such tax. As on the
date of assessnent therefore the appellant was within its
rights to claimrefund of any tax that it was |iable to pay
on the purchase of cotton later sold by it in the course of
inter-state trade; and although the section did not tal k of
any 'exenmption’, all that the C.T.0O could have nmeant by
granting the appellant 'exenption fromthe tax was that it
becane liable to pay a tax -under the opening para of the
section but as it was also entitled to a refund of such tax,
the sane was taken to have been paid by and refunded to it.
As the section then stood therefore the assessment order was
unexceptionable. This was al so the position under clause (b)
of section 15 of the Central Act the |anguage of which is
practically the same as of the proviso to section 6 of the
A P. Act.

7. The matter however does not end there as the
amendnment of section 15 of the Central Act in 1972 and that
of section 6 of the A.P. Act in 1974 made a real difference
whi ch appears to us to be an insurnountable hurdle in the
way of the appellant’s stand being accepted. As already
stated, both the anendnents were retrospective so as to be
effective fromthe 1st of Cctober, 1958. That neans that the
law to be applied to the assessnent finalisedthrough the
two orders dated 30th of April, 1971, by the C T.0O -was that
as nodified by the two amendnents. O course we are here
concerned only wth the order of assessnent nade under the
A.P. Act. That order would be good if it is in conformty
with the provisions of the anmended section 6 of the A P. Act
but not otherw se. Under the anmended section theliability
to tax
1035
remai ned unchanged but the entitlement to refund was
abol i shed and was substituted by a right to reinbursenent of
the tax which arose only if the concerned goods were | ater
on sold in the course of inter-state trade or comrerce under
the Central Act and tax under that Act was paid in respect
thereof. Such reinbursenent would not be avaial able nerely
because the goods in question had been sold in the course of
inter-state trade or commerce when they were not subjected
to tax under the Central Act. Admittedly no such tax was
paid by the appellant in the course of inter-trade on goods
regardi ng the purchase of which reinbursement of the tax
| evi abl e under the AP. Act is claimed. The proviso to
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section 6 as amended in 1974 therefore is of no assistance
toit.

8. Nor does the anended clause (b) of section 15 of the
Central Act cone to the appellant’s aid, as the | anguage
used therein, for all practical purposes, is the sane as
that of the anended proviso to section 6 of the A P. Act and
clearly nmeans that the tax under the A P. Act would be
reinmbursible only to a dealer who has paid tax under the
Central Act in respect of the sale of the goods in question
in the course of inter-state trade or conmerce

9. Faced with the above situation, M. Desai, Learned
counsel for the appellant, pressed into service a nove
contention to the effect  that the appellant was not asking
for any reinbursenent or. refund, that it was the D.C. C T.
who had cancelled the ~order of refund (inherent in the
"exenmption’ granted by the C. T.O) and that there was no
provision authorising the DLC.C.T. to force the appellant to
return any anount paid to it 'as a refund. The argument is
obvi ously fal l'acious. The D.C.C.T. has done nothing nore
than to ‘revise an order of the C.T.O which has been varied
only in so far as it was not ~in conformity wth the |aw
deenmed to have been prevailing on the date of the assessnent
by virtue of the retrospective amendnent of section 6 of the
A P. Act. It is conceded by M. Desai that the 'exenption
has to be regarded /'as a conposite order of levy plus refund.
That part of it which granted a refund was illegal under the
amended proviso to section 6 of the A P. Act inasmuch as no
rei mbursement was due in respect of goods on which tax under
the Central Act had not been paid. The D.C.C.T. therefore
had not only the power but was duty-bound to strike down the
order of refund as being illegal. The order of the C. T.Q as
revised by the DDC.C.T. thus is reduced to an order nerely
of levy of the tax due wunder the ~opening paragraph of
section 6 of the A P. Act so that the appellant | becones
liable to pay such tax.

10. The only other argunent put forward by M. Desai in
support of the appeal rested on the provisions of rule 27-A
above extracted in
1036
its unanended form The rule can obviously be of no help to
hi minasnmuch as even if it can be construed as laying down
something in favour of the appellant it cannot override the
provi sions of the Act under which it is framed. No anount of
argunent woul d nake a rule over-ride or control the
| egi sl ati ve enactment under the authority of which it cones
into being and that is why the rule was anended in 1974 so
as to conformto the parent statute.

11. It may be stated that at one stage of the argunent
M. Desai drew our attention to the fact that by reason of
the anendnments nade in the statute |aw and the consequent
demand by the D.C.C. T. for the refunded anount the appell ant
had been placed under a burden which did not fall on those
who collected the Central sales tax fromthe purchasers and
paid it to the Governnment because they were held entitled to
refund of the tax wunder the A P. Act even though they had
not paid anything out of their own pocket as tax under the
Central Act. However, as he did not challenge the
constitutional validity of any of the amended sections he
did not pursue the matter further and we need take no
further notice of it.

12. W mght nention here that Daita Suryanarayana and
Conpany’s case (supra) on which the Hgh Court relied in
support of the inpugned judgnent takes a view of the |law
which is in confornmity wth the opinion expressed above by
us and we unreservedly approve of the same.
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13.

In the result the appeal

with no order as to costs.
P.B. R

1037

fails and is di sm ssed but

Appeal

di sm ssed.




