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BENCH
N. P. SINGH, S.B. MAIJMJDAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. B. Maj nudar. J.

In this appeal by special |eave wunder Article 136 of
the Constitution of India the -appellant State of Utar
Pradesh has brought in chall enge the judgment and order 23rd
July 1980 of the H gh Court - of Judicature at  Allahabad
dismssing the wit petition filed by the appellant-State
against the order of the Additional District Judge, Agra in
proceedi ng under the Uttar Pradesh Inmposition of Ceiling of
Land Hol dings Act, 1960 (hereinafter referred to as ‘the
Act’). The question posed for our consideration is a short
one, nanely, whether a tenure-holder who has entered into
agreenment to sell sonme of his lands prior to the appointed

day and had parted wth possession. thereof is liable to
include in his holding the said [|ands when actual sale of
these lands had not taken place. The High Court had

answered this question against the appellant-State.

It is the submssion of the |earned counsel for the
appel l ant-State that the said decision of the H gh Court of
erroneous in |aw. W nay nention that at the time of
i ssuance of notice in these proceedings it was clearly
indicated to the respondent tenure-holder that ~the notice
was being issued in view of paragraph (9) of the judgnent of
this Court in the case of State of Andhra Pradesh v. Mhd.
Ashrafuddin (AIR 1982 SC 913). VE will refer to the said
judgrment a little later.

In the first instance we may glance through the
introductory facts |l eading to these proceedi ngs. Respondent
No. 3 was issued a notice under Section 10 sub-section (2) of
the Act by the conpetent authority functioning under the
Act for submitting his objections against the statenents
prepared under the said Section by the authority indicating
various | ands held by Respondent no.3 on the appointed day,
which were liable to be taken into consideration for
deci di ng whether the said respondent was hol di ng any excess
| and above the permssible ceiling area which would
naturally vest in the State. Respondent No.3 while filing
his objections submitted that he had transferred 33 Bi ghaa
17 Biswas land to one Shri Ram Het and Shri Kali Charan on
30th March 1970. He also transferred 30 Bighaa land to Shr
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Brij Kishore on 8h March 1970. According to himthe said
| ands were, therefore, not liable to be included in his
holding as a tenure-holder for the purpose of deciding
whet her his hol ding exceeded the ceiling limt as per
Section 5(1) of the Act. The Prescribed Authority held that
the aforesaid |ands covered by the Agreenents to Sell which
were not followed up by Sal e Deeds renained in the ownership
and holding of the respondent tenure-holder and were |iable
to be i ncluded for the purpose of calculating the
perm ssible and within the ceiling area as per Section 5(1)
of the Act.

Respondent No.3 carried the matter in appeal. The
Additional District Judge, Agra who heard the appeal cane to
the conclusion that the  aforesaid | ands which were covered
by Agreenents to Sell ~could not be included within the
permi ssible ceiling limt of lands held by the tenure-hol der
as the transferees were protected by Section 53-A of the
Transfer of Property Act. Theses |ands, therefore, could
not be said to be possessed and held by Respondent no.3 on
the appointed day and were liable to be excluded fromthe
cal culation of ceiling area of the l'and hol ding available to
Respondent No.3. The appeal ~was accordingly allowed. The
order of the learned Prescribed Authority determning 31
Bi ghaa 10 Biswas 15 Biswansis land was nodified to the
extent that there/were only 2 Bighaa 4 Biswas 7 Biswansis
lands in terns of irrigated area available with the tenure-

hol der as surpl us. The appel | ant-State carried the natter
inwit petition before the Hi gh Court being aggrieved by
the aforesaid decision of the Appellate Authority . 1In the

said wit petition a learned Single Judge of the H gh Court
took the viewthat the aforesaid |ands covered by the
Agreenents to Sell could not be said to be conprised of the
hol di ng of Respondent No.3 on the —appointed day as the
transferees were protected by Section 53-A of the Transfer
of Property Act. Accordi ngly the learned Single Judge of
the Hgh Court agreed wth the reasoning of the Appellate
Authority and dismissed the wit petition. It is this order
of the High Court that is on the anvil of scrutiny before us
in the present proceedings.

Learned counsel for the appellant subnmitted that on the
true construction of the relevant provisions of the Act it
must be held that the |lands covered by the agreenents did
not cease to belong to Respondent No.3 on the appoi nted day
and were liable to be included in conputation of pernissible
ceiling area available to Respondent No.3 under the Act.
That mere Agreenents to Sell created no interest ~in the
proposed transferees and that it was not necessary for the
applicability of Section 5(1) of the Act to show that the
tenure-hol der was actually in physical possession of the
| ands owned by him That even lands in his constructive

possession through |I|icensees or tenants or even prospective
transferees under Agreenents to Sell in their favour would
all be liable to be included wthin the holding of the
t enur e- hol der. In this connection strong reliance was

pl aced on the observations of a three nenber Bench of this
Court in the decision of State of Andhra Pradesh v. Mbohd.
Ashrafuddin (supra) as found in paragraph (9) of the said
Report.

Learned counsel for Respondent NO 3, on the other hand,
submitted that the aforesaid decision of this Court was
rendered in the light of a different statutory schene
contained in the Andhra Pradesh land Reforms (Ceiling on
Agricultural Holdings) Act. 1973 which defined ‘holding in
a manner which was entirely at variance with the definition
of the word ‘holding’ as found in the present Act and,
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therefore, the said decision had no application to the facts
of the case. He submitted that once Respondent No.3 had
parted with possession of the lands concerned under the
agreenments in favour of the transferees he could not be said
to have held the said |ands on the appoi nted day which was
subsequent to there agreenents and these |ands, therefore,
were rightly excluded fromthe conputation of his holding by
the Appellate Authority as well as by the H gh Court and the
appeal was required to be dism ssed.

Havi ng given our anxious considerationto the riva
contentions we find that the High Court with respect had
patently erred in taking the view that because of Section
53-A of the Transfer of Property Act the proposed
transferees of the land had acquired an interest in the
 ands which would result in exclusion of these lands from
the conputation of~ the hol ding of the tenure-hol der
transferor on the appointed day. It is obvious that an
Agreenent to Sell creates no interest in |and. As per
Section 54 of the Transfer of Property Act, the property in
the land ' gets conveyed only by registered Sale Deed. It is
not in dispute that the l'ands sought to be covered were
havi ng val ue of nore than Rs.100/-. Therefore, unless there
was a registered docunment of sale in favour of the proposed
transferee agreenent’ holders, the title of the |lands would
not get divested from the vendor and would remain in his
owner shi p. There is no dispute on this aspect. However,
strong reliance was placed by | earned counsel  for Respondent
No.3 on Section 53-A of the Transfer of Property Act. W
fail to appreciate how that Section can at all be rel evant
against the third party I|ike the appellant-State. That
Section provides for a shield of protection to the proposed
transferee to remmin in possession against- the origina
owner who has agreed to sell these lands to the transferee
if the proposed transferee satisfies other conditions of
Section 53-A. That protection is available as a shield only
against the transferor, the proposed vendor, and would
disentitle him from disturbing the possession of the
proposes transferees who are put in possession pursuant to
such an agreenent. But that has nothing to do wth the
owner ship of the proposed transferor who remains full owner
of the said lands till they are legally conveyed by Sale
Deed to the proposed transferees. Such a right to protect
possessi on agai nst the proposed vendor cannot be pressed in
service against a third party like the appellant-State when
it seeks to enforce the provisions of the Act against the
tenure-hol der, proposed transferor of these lands. ~ Section
5 sub-section (1) of the Act provides that on and fromthe
commencement of the Uttar Pradesh Inposition of Ceiling on
Land Hol dings (Amendnent) Act, 1972, no tenure-hol der shal
be entitled to hold in the aggregate throughout /Utar
Pradesh, any land in excess of the ceiling area applicable
to him The definition of the term‘tenure-holder’ as found
in Section 3 sub-section (17) lays down that a ‘’tenure-
hol der’ nmeans a person who is the holder of a holding.
‘Holding’ is defined by Section 3 sub-section (9) to nean
the land or lands held by a person as a bhum dhar, sirdar
asam of Gaon Sabha or an asam nentioned in Section 11 of
the Utar Pradesh zam ndari Abolition and Land Reforns Act,
1950. A conjoint reading of Section 5(1), 3(17) and 3(9)
clearly indicates that if a person holds the land as
bhum dar, sirdar or asam, anongst others. as laid down by

the said provision then such land wll be liable to be
i ncluded for conputing ceiling of his hol ding under Section
5(1). It is difficult to appreciate how the term ‘ hol di ng

held by a tenure-holder’ should be confined only to such
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| ands which are possessed by himas owner and woul d excl ude
such lands which are owned by himbut which are not in his
physi cal possession. Section 5(1) nowhere contenpl ates that
the lands nmust al so be physically possessed by himbefore be
could be said to have held such | ands even though he was the
full owner thereof. If the construction canvassed by
| earned counsel for Respondent No.3 is accepted then even
though a tenure-holder nay be the full owner of the land if
he had parted with the possession of the land in favour of a
i censee or a tenant he could not be said to have held such
l and as tenure-hol der. On the schene of the Act. such a
construction cannot be said to have been under countenanced.
A person can be said to  be holding the land as full owner
even if the actual possession of such |and m ght have been
parted by himin favour of someone el se who nmight enter into
such possession by his permssion and under his licence or
by a | ease treated by him |In all such cases he can be said
to be in constructive possession or |legal possession

Simlarly in case of agreenents of sale by which no title
passes from the transferor ~of possession to the transferee
thereof, it cannot be said that -nerely because actua

physi cal possession of such land can be protected by the
transferee of possessi on~ agai nst its transferor, the
transferor ceases to legally hold such a |and. Thi s
guestion is no longer res integra as it is concluded by a
decision of a three nenmber Bench of this Court in the case
of State of Andhra Pradesh v. Mohd. Ashrafuddin (supra). It
is true that in that case the court was concerned wth
Section 3 of the Andhra Pradesh Land Reforms  (Ceiling on
Agricul tural Holdings) Act. It defined the word '’holding

to nean the entire land held by a person as an owner,
amongst others, and there was an expl anati on'that where the
same land is held by one person in one capacity and by
anot her person in any other capacity, ~such land shall be

included in the holding of both such persons. Still,
however, the first part of the definition in Andhra Pradesh
Act. nanely, ‘’holding’ to neanthe entire land held by a

person as an owner is analogous to the definition of the
word ‘holding’ as found in the present Act as per Section
3(9) which also defines the word ‘holding 'as |and or |ands
hel d by a person. t is true that in the Andhra Pradesh Act
there is an explanation which makes the land covered by

agreenent to sell liable to be included also in the holding
of the transferee. In absence of such an explanation in
Utar Pradesh Act. such Iland nay not be ~included in the
hol di ng of the transferee. However, the liability of the

transferor to get such land included in his holding remains
untouched in both the Acts. To that extent, schenes of both
the Acts run on parallel lines. So far the term‘land held
by a person’ is concerned, in the aforesaid decision, the
foll owi ng pertinent observations are found in paragraph (9)
of the Report:

"It is now well settled that a

person in possession pursuant to a

contract for sale does not get

title to the land unless there is a

valid docunment of title in his

favour. In the instant case it has

al ready ben pointed out that the

transferee cane into possession in

pursuance of an agreenent for sale

but no valid deed of title was

executed in his favour. Therefore,

the ownership remained with the

respondent-transferor. But even in
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the absence of a wvalid deed of
title the possession pursuant to an
agreement of transfer cannot be

said to be illegal and the
transferee is entitled to remain
in possession. |If per chance he is
di spossessed by the transferor, he
can recover possessi on. The

transferor cannot file any suit
for getting back possession but al

the sane he will continue to be the
owner of the land agreed to be
transferred. The ‘respondent, in

our considered opinion, satisfies

the conditions contenplated by the

definition of the term  *‘holding

and the land transferred. by him

under, a defective title deed wll

frompart of hi's holding. ~The Hi gh

Cour't, therefore, erred in holding

that the land in possessi on of 't he

transferee cannot be taken to be a

part of t he hol di-ng of t he

transferor-respondent ™.

In the aforesaiddecision it is, therefore, clearly
held that even when the land is transferred under an
Agreenent to Sell in favour of  the transferee, the
transferor can be said to be holding the said | and and the
land transferred by him under a defective title dead wll
formpart of his holding. 't~ has also been in terns
observed that the Hi gh Court erred in holding that the |and
i n possession of the transferee cannot be taken to be a part

of the holding of the transferor-respondent. A sinmlar
situation arises in the present case. “As the Agreenent to
Sell does not create any _interest in favour of the

transferee and such land can be treated to be a part and
parcel of the holding of the ‘transferor. the result is
inevitable that the appellant-State is entitled to succeed.
It nust be held that despite the Agreenments to Sell in
favour of the transferees concerned, that had taken place in
1970, the said lands which continued to remain in the
owner shi p of Respondent No.3 could be |egally included as a
part of his holding.

As a result of the aforesaid discussion, therefore, the
appeal is allowed. The judgrments and orders ~of the High
Court as well as the | ower Appellate Court are quashed and
set aside and the decision rendered by the Prescribed
Authority determning 31 Bighaa 10 Bi swas 15 Bi swansi s | and
as surplus holding of Respondent No.3, is restored. In the
facts and circunstances of the case there will be no order
as to costs.




