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BANERJEE, J.

This appeal is directed against the order of the
Madhya Pradesh Hi gh Court confirm ng the prelimnary decree
passed by the trial court and allowing the plaintiffs' claim
for redenption in respect of nortgaged houses and khudkasht
| and. 2. The cont ext ual facts record t hat t he
def endant - nort gagee has challenged  the riight of t he
plaintiff-nortgagor  to redeemassorted itens of property
which were nortgaged prior to the enactnent of the Madhya
Bharat Zam ndari Abolition Act, 1951 (Samvat 2008). The
learned trial judge decreed the suit and the appea
therefrom however before the | earned single judge resulted
in an order of reference before a Division Bench by reason
of expression of a view contra, by another Single Judge of
I ndore Bench in second appeal No. 498 of 1965, (Yakub son of
Kasami V. Yakub son of Fakir ‘Mohamad & Ors.) 3. On
however a detail analysis of facts it appears ‘that the
plaintiff- respondent being the . Zamindar of village
Kamal pur, during the subsistence of the Zamindari, executed
two nortgage-deeds dated 4.8.1947 and 5.1.1948 in favour of
the defendant-appellant for securing thereunder a 1oan
agai nst novabl e property and houses, Zami ndari and Khudkasht
| ands. The possession of the nortgaged property as the
record shows was delivered to the nortgagee-defendant and in
a suit filed for redenption of the nortgage, the trial court
as noted above decreed the suit with an express finding that
the plaintiff was entitled to redeemthe nortgage. 4. Be
it noted here that the Madhya Bharat Zami ndari Abolition Act
has been engrafted into the statute book for acquisition of
rights of proprietors in villages, Mihals, Chaks or bl ocks
settled on Zamindari systemso as to subserve the  public
purposes of the inmprovermrent of agriculture and financia
condition of agriculturists and came into force on. 25th
June, 1951. 5. Section 2c, defined "Khudkasht [|and"
neaning thereby land cultivated by Zam ndar hinself or
through enployees or hired |abourers and includes ‘sir’
I and. Section 3 of the Act provides for vesting of the
proprietary rights in the State and Section 4 records the
consequence of vesting of an estate in the State. Section 4
(27) provides that notw thstanding anything contained in
sub-section (1) the proprietor shall continue to remain in
possessi on of his Khudkasht |and so recorded in the annua
village papers before the date of wvesting. 6. It,
t her ef ore, appears that that there is a categorica
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expression of statutory intent that the | and which has not
been recorded as Khudkasht land is liable to vest in the
St at e. Conversly thus, the intent of the legislature is
| oud enough to indicate that while Zami ndari or intermediary
interest was being abolished, due care has been taken to
protect the Khudkasht land and allowed the subsisting
interest of the Zam ndar to continue so as to enable the
Zam ndar either to cultivate hinself or through enpl oyees or
hired |abourers and in that event the same would be out of
contenplation of the statute. The statute has put an
enmbargo even on the nortgagee of Khudkasht | and. As a
matter of fact the Act read as a whol e suggests that the
nortgagee would not be able to upgrade his entitlenent or
st at us and the possession of Khudkasht | and st ands
transferred from himto the Zam ndar by operation of |aw
Section 4 and various sub-sections thereunder read wth
Sections 5 and 6 categorically depict the same and it is on
this aspect of the nmatter we lend our concurrence to the
observation of the H gh Court to the following effect:- "A
nortgagee’s interest in the nortgaged Khudkasht |and is not
allowed to blossominto larger interest of ownership or of
i ndefeasible right to possess the land in virtue of the
advent of the new | and tenure system".

7. The definition section as noticed above and in
particular the definition of the word "Proprietor" neans a
person as respects a village, nmuhal or land settled on
Zam ndari system owning whether intrust or for his own
benefit, such village, muhal or land. The definition of
"Khudkasht " under Section 2c referring therein | and
cultivated by the Zam ndar hinself or through enployees or
hired | abourers, read with section 4(2), nakes it abundantly
clear that Section 2 (a) cannot but nmean that it is the
Zami ndar or Proprietor only who has been allowed by the
statute to obtain the benefit. The nortgagee cannot be
allowed to claima better title by reason of the provisions
as noted above than he has prior to the enactment  of the
statute. 8. As regards the Yakub's case the High Court in
paragraph 13 of the Judgment observed:- "True, for the view
taken in Yakub's case (supra) reliance is placed nainly by
the |earned single judge, on a decision rendered by another
| ear ned single judge of this court —in Bhagwant V.
Rancthandra (1961 JLJ 286). In that decision also, a
simplistic view of the definition was taken and relying  on
Section 2(a)(a) read with sub-clause (2) of section 2 of
Qanoon Mal, Gaalior State, the rights of Zam ndar/proprietor
were subrogated to that of his nortgagee and the latter was
even held entitled under Section 38 to claimto be a "Pakka
tenant”™ and thereby to keep alive his interest in the
nortgaged "Khudkasht" land in direct opposition to the
obj ect and purpose of Section 4(1)(f). Referencewas also
made in Yakub’'s' case (supra) to a Bench decision of this
Court in Khumansi ngh v. Dhansingh (1971 RN 351), but, in
our opinion, reliance thereon was n sconceived. I n. that
case, it was held that in "Z. A Act" enphasis was on actua
cultivation of the "Khudkasht" |ands and not on entry ("so
recorded") in the revenue record, while construing Sections
2(c) and 4(2) of the said Act. The scope and object of
Section 4(1)(f) did not come up for consideration of their
Lordships in that case. Although reference was al so made in
Yakub’s case to another Bench decision of this Court,
Chaturbhuj v. Mhanlal (1961 RN 182), that was also not a
case of a nortgagee versus Zanindar and in that case,
construction of the provisions nmerely of Sections 4(2) and
2(c) has to be read."
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9. This aspect of the matter, however, has been dealt
with by this Court in the case of Meharban Singh v. Naresh
Singh (AIR 1971 SC 77) wherein this Court in paragraph 8
observed:- "8. A plain reading of these sections would show
that all rights, title and interest of the proprietors in
the area notified were to cease and were instead to vest in
the State free fromall encunmbrances with effect from al
encunbrances with effect fromthe date of notification and
after such vesting in the State every nortgage wth
possession existing on_ the property so vested or part
thereof on the date immediately preceding the date of
vesting, to the extent' of the amunt secured on such
property or part, thereof, is to be deened, wthout
prejudice to the right of the State under Section 3 to have
been substituted by a sinple nortgage. The proprietor,
however, notw thstandi ng other consequences of the vesting
in a State, is entitled to continue to remain in possession
of his. 'khudkasht |and which is so recorded in the annua
village papers before the date of vesting. Now it was
clearly open to the plaintiffs to showthat the land in
guestion was khudkasht and, therefore, in accordance wth
Section 4, they were entitled to remain in possession
t her eof . "

10. M. S. K Jain, appearing in support of the
appeal however contended that subsequent to the decision in
Meharban Singh’s case this Court in the case of . Budha v.
Am lal (1990 (4) JT, 804) expressed a different view and by
reason of divergence of views this natter ought. to be
referred to a larger Bench for resolution and enunciation of
t he law on the subject. For~ conveni ence sake t he
observation of this Court in Budha s case (supra) is set out
herei n bel ow -

"14. Even if it is assuned that the |lands in dispute
have to be treated as Khudkasht |ands of the appellant by
virtue of clause (i) of the inclusive part of the definition
of ‘Khudkasht’ contained in Section 5(23) of the Rajasthan
Tenancy Act, the appellant cannot succeed in his claimthat
he has acquired Khatedari rights in respect of those |[|ands
on the basis of the provisions contained in sub--section (4)
of Section 5 and sub-section (1) of section 29 of the Act.
Sub-section (4) of Section 5 provides that notwithstanding
anything contained in sub-section (2) of Section 5 the
Zam ndar or Biswedar shall subject to the provisions of
Section 29, continue to retain the possession of his
Khudkasht, recorded as such in the annual registers before
the date of vesting. The words "continue to retain the
possessi on", inmply that |[|ands which are recorded as
Khudkasht in the annual register before the date of vesting
should also be in possession of the Zami ndar or Bi swedar on
the date of vesting and if he is in possession of such | ands
he can continue to retain the possession of the same subject
to the provisions of of Section 29. Sub-section (1) of
Section 29 prescribes that as fromthe date of vesting of an
estate, the Zam ndar or Biswedar thereof shall be a malik of
any Khudkasht land in his occupation on such date and shall
as such malik, be entitled to all the rights conferred and
subject to all the liabilities inposed on a Khatedar tenant
by or under the Rajasthan Tenancy Act. Under this provision
Khatedri rights have been conferred on a Zam ndar or
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Bi swedar as fromthe date of the vesting of the estate in
respect of Khudkasht lands in the occupation of such
Zam ndar or Biswedar on such date. The words "in his
occupation on such date" postul ates that the |ands, though
Khudkasht, should be in the occupation of the Zam ndar or
Bi swedar on the date of vesting of the estate. It would
thus appear that in view of sub-section (4) of Section 5 and
sub-section (1) of Section 29 of the Act the nere fact of
recordi ng of the land as Khudkasht in the settlenment records
on the date of vesting would not be enough for a Zam ndar or
Bi swedar to acquire Khatedari rights over the said | ands and
it is further required that the Zam ndar or Bi swedar shoul d
be in possession/occupatiion of the said |ands on the date of
vesting of t he estate under t he Act . The
possessi on/ occupation _envisaged by sub- section (4) of
Section 5 and sub-section (1) of Section 29 of the Act is
actual possession/occupation and the possessi on of a
nortgagor - through the nortgagee cannot be held to be
possessi on or -occupation as postulated in sub-section (4) of
Section 5 and sub-section (1) of Section 29 of the Act.

15. In the present -case the appellant has cone
forward with a specific case in the plaint that the
defendant is in possession of the lands in dispute as a
nortgagee from the date of the two nortgagees. In other
words the appellant was not in possession /occupation of the
said lands on the date of vesting of the -estate of the
appel l ant under the Act. The appellant cannot, therefore,
claim Khatedari rights in respect of the lands in dispute.”

11. Incidentally, be it noted that the decision in
Budha's case (supra) was on interpretation of Rajasthan
Zam ndari and Bi swedari Abolition Act, 1959 whereas Madhya
Bhar at Zam ndar i Abolition Act, 1951 cane up for
consi deration in Meharbansingh's case. The later decision
of this Court in Budha s case (supra) however  ‘has not
noticed the judgrment of this Court in Meharban Singh's case
(supra) and by reason of the observation of this Court in
par agraph 15 of the judgment in Budha' s case, it can not but
be said that the decision in the later judgnent was on the
peculiar facts of the case. It is further to be noted that
Meharban Singh’'s case cane to be decided as early as 1970
and has been followed for last three decades in the State of
Madhya Pradesh and innumnerabl e nunber of nmatters have  been
dealt with on the basis thereof and in the event, a
different viewis expressed today, so far as this specific
| egislation is concerned, it would unsettle the situation in
the State of Madhya Pradesh and it is on this score  al so
that reliance on the doctrine of ‘stare decisis’ ~nmay be
apposi te. Wiile it is true that the doctrine  has no
statutory sanction and the same is based on a Rule of
conveni ence and expediency and as also on ‘Public Policy’
but in our view, the doctrine should and ought always to be
strictly adhered to by the courts of law to sub-serve the
ends of justice. 12. This Court in Miktul v. Vst .
Manbhari & Ors. (1959 SCR 1099), expl ained the scope of the
doctrine of stare decisis with reference to Hal shury’ s Laws
of England and Corpus Juris Secundum in the manner
following:- "The principles of ‘Stare Decisis’ is thus
stated in Halsbury's Laws of Engl and: "Apart from any
guestion as to the Courts being of co-ordinate jurisdiction
a decision which has been followed for a long period of
time, and has been acted upon by persons in the formation of
contracts or in the disposition of their property, or in the
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general conduct of affairs, or in legal procedure or in
other ways, will generally be followed by courts of higher
authority than the court establishing the rule, even though
the court before whomthe matter arises afterwards m ght not
have given the same deci sion had the question come before it
originally. But the supreme appellate Court will not shrink
from overruling a decision, or series of decisions, which
establish a doctrine plainly outside the statute and outside
the common law, when no title and no contract wll be
shaken, no persons can conplain, and no general course of
dealing be altered by the renedy of a m stake".

The same doctrineis thus explained in Corpus Juris
Secundum - "Under the stare decisis rule, a principle of |aw
whi ch has becone settled by a series of decisions generally
is binding on the courts and should be followed in sinilar
cases. This rul eis based on expedi ency and public policy,
and, although generally it should be strictly adhered to by
the courts, it is not universally applicable."

13. Be it noted however that Corpus Juris Secundum
adds a rider that "previous decisions should not be followed
to the extent that grievous wong may result; and,
accordingly, the courts ordinarily will not adhere to a rule
or principle established by previous decisions which they
are convinced is erroneous. The rule of stare decisis is
not so inperative or inflexible as to preclude a departure
therefrom in any case, but its application mnust be
determ ned in each case by the discretion of the court, and
previ ous deci si ons should not be followed to the extent that
error may be perpetuated and grievous wong may result." 14.
The statenment though deserves serious consideration in the
event of a definite finding as to the perpetration of a
grave wong but that by itself does not denude the tine
tested doctrine of Stare Decisis  its efficacy. Taki ng
recourse to the doctrine would be an inperative necessity to
avoid uncertainty and confusion.. The basic feature of |aw
isits certainty and in the event of there being uncertainty
as regards the state of law - the society would be in utter
confusion resultant effect of which would bring about a
situation of chaos - a situation which ought always to be
avoi ded.

15. In Raj Narain Pandey & Ors. . Sant _Prasad
Tewari & Os. (1973 (2) SCR 835 , H R Khanna, J.- (as he
then was) observed at page 840 of the Report as follows:-
“"In the matter of the interpretation of a |ocal statute, the
view taken by the High Court over a nunber of years should
normal |y be adhered to and not disturbed. A different view
would not only introduce and elenment of uncertainty and
confusion, it wuld also have the effect of unsettling
transacti ons which nmight have been entered into on the faith
of those decisions. The doctrine of stare decisis can  be
aptly invoked in such a situation. As observed by Lord
Evershed MR in the case of Brownsea Haven Properties v.
Poole Corpn., there is well established authority for the
view that a decision of |ong standing on the basis of which
many persons will in the course of time have arranged their
affairs should not lightly be disturbed by a superior court
not strictly bound itself by the decision."

16. Recently in Bishanber Dass Kohli v. Satya Bhalla
(1993 (1) SCC 566) J.S. Vermm, J. (as he then was)
observed in respect of a provision of the East Punjab U ban
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Rent Restriction Act, 1949 as foll ows: -

"This is how this provision appears to have been
understood at |east ever since then and the people in the
State have arranged their affairs on that basis. Apart from
the fact that this view commends to us as the correct view,
the desirability of continuing the settled viewis also a
reason in its favour."

17. More recently in Gangeshwar Linmited v. State of
u. P. & Os. (1995 (6) SCC 84 this Court observed :- "W
woul d have appreciated this attractive argunent had there
not been two decisions of the Allahabad H gh Court in the
way, which are to the contrary. These are - State of U P.
V. Har Bilas Goel andJai Ram Singh v. State of U P. The
understanding of section 6 of the Ceiling Act by the Hi gh
Court reflected in these two decisions, when none has been
pl aced before us'to the contrary, would require uphol ding on
the principle of stare decisis, for if we go to reinterpret
the provision contrarily, it woul d upset the settled
position —in the State insofar as'this area of law is
concerned. "

18. Pari poornan, J. in a simlar vein in Kattite
Val appi| Pathuma & Ors. v. Taluk Land Board & Ors. 1997
(4) SCC 114 observed:- "We are further of the view, that
even if another viewis possible, we are not  inclined to
t ake a different view at this distance of time.
Interpretation of the lawis not a nere nental  exercise.
Thi ngs whi ch have been adjudged | ong ago shoul d be all owed
to rest in peace. A decision rendered |long ago can be
overruled only if this Court cones to the conclusion that it
is manifestly wong or unfair and not nmerely on the ground
that another interpretation is possible and the court nmay
arrive at a different conclusion. W should renenber @ that
the law laid dowmn by the High Court in the above /decision
has not been doubted so far. The Act in question i's a State
enact nment . These are weighty considerations to hold that
even if a different viewis possible, if it-will have the
ef f ect of upsetting or reopeni ng_ past and cl osed
transactions or unsettling titles all over the State, this
Court should be loathe to take a different view On this
ground as well, we are not inclined to interfere with the
judgnent under appeal ."

19. In this context reference may al so be made to two
English decisions: (a) In Admralty Conmrs. V. Val ver da
(Omners) (1938 Appeal Cases 173 at 194) wherein the House of
Lords observed that even |ong-established conveyancing
practice, although not as authoritative as a judicia
decision, wll cause the House of Lords to hesitate before
declaring it wong and (b) In Button v. Director of Public
Prosecution, Swain v. Director of Public Prosecutions (1966
AC 591) House of Lords observed:- "In Corpus Juris Secundum
a contenporary statement of Anerican Law the stare decisis
rule has been stated to be a principle of law which has
becorme settled by a series of decisions generally is binding
on the courts and should be followed in simlar cases. It
has been stated that this rule is based on expedi ency and
public policy and should be strictly adhered to by the
courts. Under this rule courts are bound to follow the
common law as it has been judicially declared in previously
adj udi cated cases and rules of substantive law should be
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reasonably interpreted and administered. This rule has to
preserve the harnmony and stability of the aw and to nmake as
st eadf ast as possible judicially declared principles
affecting the rights of property, it being indispensable to
the due adnministration of justice, especially by a court of
last resort, that a question once deliberately exam ned and
decided should be considered as settled and closed to
further argunent. It is a salutary rule, entitled to great
wei ght and ordinarily should be strictly adhered to by the
courts. The courts are slowto interfere with the principle
announced by the decision, and it may be upheld even though
they woul d decide otherwi se were the question a new one, or
equi tabl e considerations  mght suggest a different result
and al though it has been erroneously applied in a particular
case. The rule represents an elenent of continuity in |aw
and is rooted in the psychologic need to satisfy reasonable
expectations, but it is a principle of policy and not a
mechani.cal. formula of adherence to the |atest decision
however recent and questi onabl e when such adherence invol ves
collision with a prior doctrine nore enbracing in its scope,
intrinsically sounder and verified by experience.

20. The l'aw as settled by this court in
Mehar bansi ngh’s case (supra) has stood the test of tine and
if at this juncture a contra opinion is expressed, it wll
open up a series of conflicts and consequent |itigation and
thereby disturbing settled position of lawin the State of
Madhya Pradesh. Thiis Court’ s-decision on the Rajasthan
| egislation has been decided in the peculiar facts of the
matter in issue therein. There is neither any  co-relation
nor any identity of subject, between the two enactnents and
as a matter of fact the legislations speak differently. As
such, we are not able to record our concurrence wth the
subm ssion of M. Jain that the |law needs to be enunciated
nore fully by reason of a different view as expressed by
this Court in Budha's case. Budha's case (supra) as noticed
above, has been decided on its.owmm nerits and has no
applicability in the contextual facts. The doctrine of
stare decisis therefore, pronpt us to reject the contention
of Shri Jain. 1In that view of the matter and since the Hi gh
Court has proceeded on the basis of Meharbansingh' s case |,
we do feel it convenient to record that the H gh Court has
decided the issue in its proper perspective and we see no
reason to express any different view at this point of tine.
21. The appeal, therefore, fails and is dismssedwith no
order as to costs.




