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CASE NO. :
Appeal (civil) 2228 of 2006

PETI TI ONER
Maharashtra State M ning Corporation

RESPONDENT:
Sunil S/ o Pundi karo Pat hak

DATE OF JUDGVENT: 24/ 04/ 2006

BENCH
Ruma Pal , Dal veer Bhandari & Markandey Katju

JUDGVENT:
JUDGMENT
(Arising out of SLP (Civil) No.20513 of 2005)

Leave granted.

The respondent was enpl oyed by the appellant. On

the basis that the respondent had indul ged in various
activities of msconduct, he was placed under suspension
pendi ng di sciplinary enquiry. The respondent was served
with a charge-sheet which was issued by the Managi ng
Director of the appellant. An Enquiry OFficer was

appoi nted. After holding the enquiry, a report was
submtted by the Enquiry Oficer. According to the
report, of the eight charges, four were proved, one partly
proved and three not proved. The Managi ng Director
concurred with the Enquiry O ficer’'s findings and issued
a show cause notice to the appellant why the puni shnent
of dismi ssal of service should not be inposed upon him
No reply appears to have been given to this notice and
the respondent was di sm ssed from service on 25th
January, 1991. The order of dism ssal was al so passed

by the Managing Director. Challenging the order of

di smissal, the respondent filed a wit petition before the
Nagpur Bench of the Bonmbay Hi gh Court.

VWhile the wit petition was pending, the Board of
Directors of the appellant Corporation passed a
resolution ratifying the action taken by the Mnagi ng
Director in respect of the disciplinary action against the
respondent and al so enpoweri ng the Managi ng Director

to take decisions in respect of the officers and staff in the
grade of pay the maxi mum of which did not exceed Rs.
4,700/ -p.m Prior to this resolution the Minagi ng
Director had powers only in respect of those posts where
the maxi mum pay did not exceed Rs. 1,800/- p.m
Admittedly, the respondent at the relevant tine was
drawing nore than Rs. 1,800/- p.m Therefore when the
Managi ng Director issued the order dismssing the
respondent, he was inconpetent to do so.

In the wit petition the respondent had taken

several grounds for challenging the dismissal order for
exanpl e, that the rel evant docunments were not supplied,
that he was not allowed to cross-exan ne the w tnesses,
that he was not allowed to engage a | awer etc. However,
a perusal of paragraph 6 of the inpugned judgment of

the H gh Court shows that the wit petitioner did not
press any of the grounds. The only ground which was
pressed was that the order of dism ssal was passed by

t he Managing Director of the appellant, who had no
authority or power to do so, as the sane was vested in
the Board of Directors of the appellant. In view of the
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fact that the respondent had not pressed these grounds
before the H gh Court, we cannot allow himto urge these
poi nts before us. The only issue which the H gh Court
was call ed upon to deci de was whether the renoval of the
respondent from service was by a conpetent authority.

The High Court allowed the wit petition holding

that the Managi ng Director was not conpetent to

term nate the respondent’s services as on the date of the
passing of the order of termination and therefore the
order of dismissal was invalid. The Hi gh Court was al so
of the viewthat this defect could not be rectified
subsequently by the resolution of the Board of Directors.
The Hi gh Court accordingly set aside the order of

term nation. Since the respondent had already retired
fromservice, the appellant was directed to reinstate the
respondent notionally with effect fromthe date of

term nation in the sane post and pay salaries up to the
dat e of superannuation and to pay all retrial benefits
after the date of superannuation

Bef ore us | earned counsel appearing on behal f of

the appellant has submtted that~ the H gh Court’s

deci sion was contrary to the decisions of this Court in
Par meshwari Prasad Gupta V. The Union of India

(1973) 2 SCC 543 and Hi gh Court of Judicature for

Raj asthan V. P.P. Singh and Anr. (2003) 4 SCC 239.

The respondent on the other hand submitted that the
resol ution of the Board was subsequent to the order of

di smi ssal and, therefore, could not operate
retrospectively. The respondent relied upon the decision
in Krishna Kumar V. Divisional Assistant Electrica

Engi neer (1979) 4 SCC 289 in support of this

contenti on.

The Hi gh Court was right when'it held that an act
by a legally inconmpetent authority is invalid. But it was
entirely wong in holding that such an'invalid act cannot
be subsequently 'rectified by ratification of the conpetent
authority. Ratification by definition nmeans the naking
valid of an act already done. The principle is derived
fromthe Latin maxim’ Rati habitio priori mandato
aequi paratur’ nanmely ' a subsequent ratification of an act
is equivalent to a prior authority to performsuch act’.
Therefore ratification assumes an invalid act which is
retrospectively validated.

In Parnmeshwari Prasad Gupta, the services of the
General Manager of a conpany had been term nated by

the Chairman of the Board of Directors pursuant to a
resol ution taken by the Board at a neeting. It was not
di sputed that that meeting had been inproperly held and
consequently the resolution passed term nating the
services of the CGeneral Manager was invalid. However, a
subsequent neeting had been held by the Board of
Directors affirmng the earlier resolution. The
subsequent neeting had been properly convened. The
Court hel d:

"Even if it be assuned that the

telegramand the letter termnating

the services of the appellant by the

Chai rman was i n pursuance to the

invalid resolution of the Board of

Directors passed on Decenber 16,

1953 to terminate his services, it

woul d not follow that the action of

the Chairnman could not be ratified

in a regularly convened neeting of

the Board of Directors. The point is
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that even assum ng that the

Chai rman was not |egally authorized
to term nate the services of the
appel  ant, he was acting on behal f of
the Conpany in doing so, because,

he purported to act in pursuance of
the invalid resolution. Therefore, it
was open to a regularly constituted
neeting of the Board of Directors to
ratify that action which, though
unaut hori zed, was done on behal f of
the Conpany. Ratification would

al ways relate back to the date of the
act ratified and so it nust be held
that the services of the appellant
were validly term nated on

Decenmber 17, 1953".

The view expressed has been recently approved in
the case ‘of "Hi gh Court of Judicature for Rajasthan V.
P. P. Singh (supra)

The sane vi ew has been expressed in several cases
in other jurisdictions. Thus in Hartman vs. Hornsby
(142 Mo 368, 44 SW242, 244) it was said "Ratification "
in the approval by act, word, or conduct, of that which
was attenpted (of acconplishment), but which was
i mproperly or unauthorizedly performed in the first
i nstance".
In the present case, the Managing Director’s order
di sm ssing the respondent fromthe service was
admttedly ratified by the Board of Directors on 20th
February 1991, and the Board of Directors
unquestionably had the power to terninate the services
of the respondent. On the basis of the authorities noted,
it must follow that since the order of the Managing
Director had been ratified by the Board of Directors such
ratification related back to the date of the order and
validated it.

Rel i ance on the decision in Krishna Kumar V.
Di vi sional Assistant Electrical Engineer (1979) 4 SCC
289 Dby the respondent is msplaced. In that case, the
appel | ant had been appointed by the Chief Electrica
Engi neer, the departnental head. He was renoved from
service by the Divisional Assistant Engineer. The
question for determ nation was whether the appell'ant
had been renmoved fromthe service by an authority
subordinate to that which had appointed himin violation
of Article 311(1) of the Constitution. Having considered
the affidavits filed, the Court came to the conclusion that
the appell ant had been renoved fromthe service by an
of ficer who was subordinate in rank to the officer by
whom he was appointed. The Divisional Assistant
Engi neer was, subsequent to the appellant’s
appoi nt nent, given the power to make an appointnment to
the post which the appellant held. It was urged by the
respondent State that he, therefore, had the power to
renove all persons holding that post. The subm ssion
was rejected on the grounds first that the right under
Article 311(1) is vested in an enpl oyee on the date of his
appoi nt nent and that subsequent authorization of any
subordi nate officer would not confer the power on such
subordinate officer to renove the enployee. Secondly,
nerely because the subordi nate officer was vested with
the power to appoint would not make himequal in rank
with the officer making the appointment. In other words,
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the Divisional Engineer did not cease to be subordinate
to the Chief Electrical Engineer nerely because the
latter’'s power to nake appointnment to the post had been
del egated to him

That was not a case of ratification but of
enpower nent subsequent to the operative date. The
case is, therefore, distinguishable not only on facts but
al so on the | aw applicabl e.

In view of the above, this appeal is allowed, the
i mpugned judgnent and order of the Hi gh Court is
guashed, and the disnissal order dated 25.1.1991 is
uphel d. There shall be no order as to costs.




