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The four appellant are challenging in this appeal the
j udgenent and order passed by the H gh court of Punjab and
Haryana. in Crimnal appeal No. 242 DB of 1994. Al of them
were convicted by the trial court under Section 302 read
with Section 34 IPC. The H gh Court confirned their
convi ction.

What has been hel d proved against the appellant i's that
in view of a dispute regarding their share in the |and
bel onging to the famly, they caused the death of Sushma
their brother’s wfe, by calling her at their house and
after pouring kerosene over her head body and setting her
abal ze. There was no direct evidence. The prosecution had
relied upon direct evidence. The prosecution had relied upon
the dying declaration Ex. P.J to prove its case. The trial
court accepted the dying declaration as genuine and true and
convicted all the four appellant. The Hi gh Court _also on
reappreciati on of t he evi dence accept ed t he dyi ng
declaration as genuine and true and thought it safe to
confirmtheir convection on the basis thereof.

It was urged by the |earned counsel for the appellant
that no reliance whatsoever shoul d have been placed upon the
said dying declaration as it was recorded on 7.10.90; no
further attenpt was made to get her regular /dying
declaration recorded by a Mgistrate. In our opinion, the
subm ssion nmade by the |earned counsel is msconceived. As
Sushma was taken to the hospital with burns, the hospitals
authorities inforned the police. The police after going
there, recorded the statement of Sushma. It was then in-the
nature of a conplaint and was later treated as a dying
decl arati on because she died. Wether police could have
recorded a regul ar dying declaration or not was a matter for
cross-exam nation of the Investigating Oficer. In absence
of such cross-exam nation, it cannot have any bearing on the
correctness or otherwise of the statenent recorded on
7.10.90. The said statement was sent to the police station
at about 1.30 p.m and the FIR was recorded at 3.30 p.m A
copy of the said FIRwas received by the Mgistrate on
8.10.90 at about 10.00 a.m Therfore, there is no scope for
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doubti ng genui neness of that statement in this case. W are
enphasi sing this aspect because it was al so contended by the
| earned counsel by the dying declaration - Ex. PJ was not
her statement at all. Only a vague suggestion was nmade to
the investigating officer and to the Doctor that no
statenment at all was mmde by the deseased. This suggestion
was deni ed by both of them There is nothing on the basis of
which it can be said that there is any substance in that
suggesti on.

It was next contended that no wei ght ought to have been
given to that statement as it was not attested by the doctor
and no endorsenent was made thereon to show that the
statenent was nmde by Sushma while she was nentally and
physically fit to nmake such a statenent. This subm ssion is
al so m sconceived as it proceeds on an erroneous assunption
that what was recorded by the police officer was a dying
declaration. As he recorded a conplaint, it was necessary
for himto keep any doctor present or obtain any endorsenent
from him

It was next submitted that when she was taken to the
hospital at 7.30 a.m she was not replying to the questions
properly as deposed by the first doctor who had exani ned
her. This subm ssion has also no subst ance because
thereafter she was given treatnent and  the evidence shows
that thereafter she was in a fit condition to nmake a
statenment. It was not even suggested to the Police Oficer
that she was not able to speak clearly. No attenpt was nade
in the cross-examnation of the doctor to show that her
condition had not inproved between 7.30 a.m and 1.30 p.m
and, therefore, this subm ssionalso deserve to be rejected

It was next contended by the |earned counsel that the
statenment as not recorded in question and answer from and
therefore no weight should be attracted to it. It also
deserves to be rejected as nisconcei ved because a conpl ai nt
is required t be recorded in question and answer from even
though there is a possibility that later on it mght be
treated as dying declaration receives corroboration fromthe
site inspection report and al so by the application - Ex. PL
referring to the conpronise arrived at n the previous day.

The decision relied upon by the learned counsel, nanely,
Munna Raja and anr. vs. State of MP. (1976 (2) SCR 764)
Dalip Singh and ors. vs. State of Punjab (AIR 1979 SC 1173)
State (Delhi Adm. ) vs. Laxman Kumar and ors. (AR 1986 SC
250) have no relevance to the facts of this case. Inthose
cases dying declarations were recorded by the police
officers during the course of investigation and were found
too be suffering from defects of the kind submitted by the
| ear ned counsel

As we find no substance in any of the contentions
rai sed by the |l earned counsel, this appeal is disnmissed.




