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CASE NO. :
Appeal (civil) 2462-2463 of 2002

PETI TI ONER
RAJESHWAR DAYAL & ORS

Vs.

RESPONDENT:
AVNEESH KUVAR AVASTHI & ORS

DATE OF JUDGVENT: 04/ 04/ 2002

BENCH:
D. P. Mohapatra & Brijesh Kumar

JUDGVENT:

D. P. MOHAPATRA, J.

Leave granted.

These appeal s filed by heirs and | egal representatives
of the erstwhile |essee are directed against the |udgnent
dated 9.9.1999 of the Hi gh Court of Judicature at
Al | ahabad di sm ssing the second appeal nos. 425/ 1960
and 1649/1962. The dispute raised in both the appeals
relates to the property under old plot No.5199 which
corresponds to new pl ot no.4635-A with an area of 1 bigha
2 biswas situate in the city of Meerut which fornms a part
of the estate of a charitable trust, the Lala Nanak Chand
Trust. Bateshwar Dayal was one of the trustees of the said
trust. A registered | ease deed was executed by the trust in
his favour for a period of 30 years w.e.f. 1.6.1926 on
annual rental of Rupeesl2 and 8 annas. After expiry of the
period of |ease on 1.7.1956 the trust instituted the suit,
Oiginal Suit No.690 of 1956, against Bateswar Dayal and
ot hers seeking recovery of possession of the property. The
trial court dismssed the suit. The trust filed an appeal
Cvil Appeal No.914 of 1958, which was all owed and the
suit for eviction was decreed. The | ower appelllate court
whi |l e decreeing the suit observed that if the defendants so
like they may file a suit for specific performance of contract
to enforce the renewal clause of the registered agreenent
between the trust and the defendants. Taking clue from
the observation of the |l ower appellate court the appellants
who are the heirs and | egal representatives of Bateshwar
Dayal who died on 6.3.1958, instituted a suit,

O. S. No. 34/ 60 for specific performance of contract. The
trust contested the suit. The trial court disnissed the suit
vi de the judgnent dated 30.10.1961. The appeal filed by
the plaintiff was al so dism ssed.

Two second appeals were filed in the H gh Court
chal | engi ng the judgnents of the first appellate courts in
the two suits. Second appeal No.425/60 arose from
Oiginal Suit No.690/56; the second appeal no.1649/62
arose out of original suit No.34/60. In second appea
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No. 425/ 60 the Hi gh Court fornulated the follow ng
substantial questions of |aw for decision :

"1. If the Cvil Court has jurisdiction to
try the suit

2. If the plaintiffs got a decree for
eviction in view of renewabl e cl ause
in the agreenment ?"

In second appeal No.1649 of 1962 a substantia
guestion of |aw settled for decision was :

“I'f the time consumed in pursuing the

suit No.690 of 1956 and Civil Appea

No. 914 of 1958 shoul d be given in aid

to the tine of limtation for filing a suit
for specific performance of contract in
the present case ?."

Duri ng pendency of second appeal No.425 of 1960
the Uttar Pradesh Urban Areas Zami ndari Abolition and
Land Reforns Act (UP-Act No.| X of 1957) (hereinafter
referred to as 'the Act’) cane into force in the city of
Meerut. The land in dispute was declared as agricultura
area and a notification under Section 8 of the Act was
i ssued by the Governnent of Uttar Pradesh. The trust filed
an appeal in the High Court praying for quashing of the
notification issued under section 8 of the Act. ' The
appel lants in the second appeal which was pendi ng before
the Hi gh Court filed application for abating the appeals
since the area was declared agricul tural area under section
8 of the Act. The Hi gh Court all owed the application and
the suits and the appeals arising therefrom were abated.
Agai nst the order of abatement the trust filed special | eave
petition before this Court which gave rise to civil appea
Nos. 1402/ 69 and 1403/69 (wongly stated as 1492 and
1493 ) and also a wit petition bearing No.185/69 (wongly
stated as 105/69) for quashing the Governnent
Notification dated 16.6.1964 under Section 8 of the Act. A
Constitution Bench of this Court by the judgnent reported
in 1973 (2) SCC 238 (S.P.Wtel & Os. vs.State of U P.)
allowed the wit petition and quashed the Notification
dated 16.7.1964 under Section 8 of the Act in respect of
the lease in dispute and issued certain directions to the
State CGovernment. The operative portion of the judgnent
reads as follow

“In the result, we allowthe wit petition
and quash the Governnment notification
under Section 8 of the Act, dated June

16, 1964, with respect to the land in

di sput e. We direct the Governnent to
proceed afresh with respect to the land in
di spute in accordance with Sections 3,4,5
and 6 of the Act. If it is found in the
course of enquiry under Sections 3,4 and

5 that the land in dispute was an
"agricultural area" and was being used for
agriculture or horticulture on the rel evant
date, it will be open to the Governnent to
issue a notification with respect to it
under Section 8 if, on the other hand, it is
found in that enquiry that it was not an
"agricultural area" on the said date, no
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notification under Section 8 should be
issued with respect to it. The appeals are
al so all owed. The orders of the Hi gh Court
abating the appeals and the suits are set
aside. The High Court will restore the
appeal s and the suits to their origina
nunbers. The appeals wi ||l be deci ded on
nerits when the appropriate authority

under Section 5 of the Act has held that
the land in dispute is not an "agricul tural
area". If it is held by himthat the land in
dispute is an "agricultural area" and the
State CGovernment issues a notification
under Section 8 of the Act with respect to
the land, the appeals will be disposed of
in accordance with the provisions of the
Act. In the circunstances of this case
parties shall bear their own costs."

Fromt he —inpugned judgnent it appears that the

| earned single Judge dealing with the contentions raised
on behalf of the appellants that the civil court has no
jurisdiction to deal wwth the matter took note of the
deci sion of the Constitution Bench and held

"Since 28th March, 1973 uptil now
adnmitted to both parties, the State of
U. P. has not issued a fresh notification
under section 8 of the U P. Urban

Zam ndari Abolition & Land Reforns

Act. The Hon' ble Suprene Court has
taken note of the affidavit of Trust that
the suit land is kothi land and it is not
agricultural land. Under the

circunst ances there remains no

material at all to hold that the suit
land is | and under the definition of
Section 3(b) of the U P. Tenancy Act.

The | ower appellate Court has, of

course, observed that the suit land is a
grove land but after the judgment of

the Hon' bl e Suprene Court there

remai ns no point for argument to the
appel l ants that the Civil Court has no
jurisdiction to try the suit."

Dealing with the question of enforcenent of the
renewal clause of the contract the | earned Judge hel d that
appel l ate court was right in holding that in the context of
the case renedy, if any, available to the plaintiff was to file
a suit for specific performance of the renewal clause of the
contract. The | earned single Judge upheld the decision of
the Court bel ow decreeing the suit filed by the trust for
recovery of possession of the property.

Dealing with the suit filed by the appellants herein
for specific performance of the renewal clause of the
contract of |ease the |earned single Judge held that they
are not entitled to take the help of section 14 of the
Limtation Act. They cannot be accepted to be bona fide
pursuing the renedy in a court of law for enforcing the
renewal clause. Therefore, the time consuned in
defending the eviction suit filed by the trust could not be
avai |l ed by them under the provisions of section 14 of the
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Limtation Act. The |l earned single Judge further observed
that the period of Iimtation for instituting a suit for
specific performance of contract will run fromthe date on
whi ch cause of action for such suit arose. So computed the
suit filed by the appellants was clearly barred by linmtation
and was rightly dismssed as time barred. The |earned
singl e Judge al so observed that undisputedly the 30 years
term for which the claimof renewal was nmade by the
appel l ants had expired in 1986 and thus the appellants

had enjoyed the extended period of |ease despite refusa
of extension by the landlord. On the above findings the
| ear ned Judge di sm ssed the second appeal vide judgnent
dated 9.9.1999. These appeal s by special |eave are
directed agai nst the said judgnent.

During pendency of these appeals, this Court in the
order dated 6.11.2000 referring .to the directions issued in
the judgnent of the Constitution Bench had observed

"It is unfortunate that after 1978
not hi ng concrete was done in this

matter for several years but the

af oresaid directions were binding on
the H gh Court. The aforesaid enquiry
as directed by this Court is not yet
conpl eted but the Hi/gh Court has now

di sposed of the Second Appeal s on
nmerits, without waiting for the result of
the inquiry. In these appeals the
question is whether the propertyis
"agricultural land and that —question is
still pending inquiry, as directed by
this Court earlier. It appears that the
said inquiry is in progress and the
Conmi ssi oner, Meerut Division is
proceeding to conplete the inquiry. W
direct that the inquiry into the
denmarcati on under sub-section (2) &

(3) of Section 4 and Rule 30 of the U P.
Urban Zam ndari Abolition and Land

Ref orns Act, 1956 shall be conpleted
within three nonths fromthe date of
the receipt of this order and the
Conmi ssi oner shall submit a report to
this Court by sending it to the

Regi strar (Ceneral) of this Court. As
and when the report is received, the
copies of the same will be furnished to
the parties and the matter will be listed
for further orders."

Thereafter the Conm ssioner Meerut Division passed
an order under Section 52 on 1.5.2001. The appeal filed
agai nst the said order under sub-section (3) of section (5)
of the Act, appeal No.93-Z(M/2001 titled Raj eshwar Daya
& others vs. State of U P. & Os. was decided by the Board
of Revenue, U.P. vide order dated 19.11.2001.

Fromthe order dated 1.5.2001 of the Conm ssioner
Meerut Division it appears that the authority has
di scussed in great detail the different steps taken for
verification of the revenue records in respect of the land in
di spute over a span of four decades; the spot visits made
by the demarcation officer and his report containing the
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observations regarding the prevailing state of things on the
| and; the contentions raised by both sides and the

position of law with reference to the relevant provisions of
the Act. The ultimte findings recorded by the
Conmi ssi oner are quoted hereunder

"l have heard the contentions of the

| earned Advocates and perused the
avai | abl e evidence on record. Fromthe
comments of demarcation officer of the
year 76 and 2000, it is clear that

di sputed land is not being used as
agricultural |and. Revenue Records

whi ch are produced by Sri Rajeshwar
Dayal , they are of the year late than
1956 when the decision is to be taken
for the year 1956 whether the disputed

| and was sued for agriculture purposes.
From the coments of Denmarcation
officer it is clear that on the appointed
date, disputed | and was not used for
agricul tural purpose but was | and
appurtenant to the house built in abad
whi ch was given by /Nanak Chand Trust

for fixed period on Patta to Pt

Bat eshwar Dayal . Evi dence avail abl e on
record on the basis of coments of
Demarcation O ficer it is clear that on
the appoi nted date disputed | and was

not being used for agricultural purpose.
On the appointed date the aforesaid | and
is not agricultural Iand. Accordingly,
obj ections are disposed of and there is
no requirenent of (Sinmankan)

Denar cation.”

In the appeal filed by Rajeshwar Dayal and others
agai nst the order of the Commi ssioner Meerut Division
App. No.93(Z)M 2000- 2001 the Menber, Board of Revenue,
di sm ssing the appeal, by his order dated 19.11.2001
nmade t he foll owi ng observations :

"“.The main dispute in this case is

that whether the disputed land is
bei ng used by Pt. Bateshwar Daya

Sharma and his legal heirs for the
purpose of agriculture or plantation or
not. For determination of this fact, on
perusal of the evidence adduced on the
record of file, it is clear that in the
Reports dated 05.04.1976 and

13.11. 2000 of Demarcation Oficer, in
this regard, it is clearly nmentioned that
the disputed |land is not being used for
agricultural purpose. In this respect, |
amfully in agreenent with the view of
Conmi ssi oner, Meerut Division

Meerut that the assessnment of the

di sputed land is to be deternined on
the basis of prescribed year 1956 and
the evi dence adduced on the record by
Raj eshwar Dayal & Ors. is related to
after the year 1956. In such
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circunstances, | am fully in
agreenment with the conclusion of the
Comm ssi oner, Meerut Division and
uphol d the order dated 1.5.2001

passed by himand do not consider

any need of interference of any kind.
The present appeal being devoid of any
substance, is liable to be dism ssed.

In view of the above discussion, this
appeal is dismssed. Order dated
1.5.2001 passed by the Commi ssioner
Meerut Division, Meerut is confirnmed."”

From the di scussions in the foregoing paragraphs the
position that energes is that the revenue authorities 1i.e.
Conmi ssi oner, Meerut Division and the Menber, Board of
Revenue, have-in conpliance with the directions issued in
the Judgnent of the Constitution Bench in S.P. Wate
case (supra) have deternined the question whether the
land in dispute was 'agricultural land on the relevant date.
They have concurrently held that the | and was not being
used as agricultural land on the relevant date. In view of
such concurrent findings the question of Governnent
issuing a notification under Section 8 of the Act aboli shing
the internmediary interest held by thetrust in the property
does not arise. The consequential position that follows is
that the appellants who are in unauthorized occupation of
the land since the expiry of the period of the | ease have no
valid reason to resist the claimof the trust for recovery of
possessi on of the property. Theref ore the judgnment of the
Hi gh Court dismissing the second appeals filed by the
appel  ant herein is unassail abl e.

In the result these appeals being devoid of nmerit are

di smssed with costs. Hearing fee is assessed at
Rs. 20, 000/ -.

J
(D. P. MOHAPATRA)

.
(BRIJESH KUMAR)

April 4, 2002




