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1991 AIR 1034 1990 SCR Supl. (1) 514
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1990 SCALE  (2) 744

ACT:

Bonbay Tenancy and Agricul tural Lands Act, 1948--Sec-
tions 29, 31-A(d)--Eviction appl i.cati on-- Mai nt ai n-
ability--Conditions--person obtained right by assignment,
transfer or by auction sale or otherwi se including gift or

will--Not ‘Landlord --Legislative intention of.
HEADNOTE

Appel I ant on behal f of minor |andlord, who got title by
will, initiated eviction proceedi ng against the respondent-

tenants wunder Section 29 read with section 31-A(d) of the
Bonbay Tenancy and Agricultural Lands Act. 1948 before the
Mam at dar on the ground of bona fide requirenent of 'the |and
for his personal cultivation. 'Respondent tenants raised
prelimnary objection on the question of nmaintainability of
the suit on the ground that as the appellant, being a trans-
feree of the |land and having not inherited the sanme was not
the ’'landlord under Section 31-A. Upholding the objection
of the Respondents the Maml atdar di sm ssed the application

Appel l ant’ s appeal before District Deputy Collector and his
revision before the Revenue Tribunal were disnissed. Chal-
lenging the orders of the Revenue Courts, wit application
was filed in the Hi gh Court, which was al so dism ssed and
agai nst which the present appeal was fil ed.

Di sm ssing the appeal, this Court,

HELD: 1. Section 31(d) requires that the name of the
person applying for the eviction of the tenant or- of his
ancestors should be recorded as landlord in the record of
rights on 1.1.1952 and he should further be recorded as
| andl ord on the appoi nted day, nanely. 15.6.1955. Both these
conditions are required to be fulfilled before a suit or _an
application is maintainable by a landlord for the eviction
of the tenant. |If either of the two conditions are not
satisfied, the application for eviction the tenant is not
mai nt ai nabl e. The provisions of clause (d) further provides
that even if the landlord s name is not recorded, but if the
nane of his ancestor is recorded simlarly if the Ilandlord
is a nenber of joint fanmily, the name of any nenber is
recorded the application would be naintainable. This provi-
sion indicates the legislative intent that a person succeed-
ing to the property fromhis ancestor is
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515
entitled to maintain the application for eviction of a
tenant provided he fulfils other conditions. But a person

who may have obtained right to the agricultural Iland by
assignment, transfer, or by auction sale or in any simlar
node, is not included within the expression of ’'landlord

entitling himto evict the tenant.

2. After the anmendment of Section 31A(d) the Legislature
made it clear that transferees and assignees from persons
whose name may be appearing in the record of rights during
the relevant period are not to be treated as landlords for
the purposes of the Section. The expression 'or otherw se
occurring in clause (d) indicates that a person claimng
title by transfer, assignnent, court sale or in any other
node like gift, or will even fromancestor will not be a
 andl ord for the purposes of the Section. A person inherit-
ing property fromhis ancestor-would be |andlord provided
his ancestor’s nane appears in the record of rights during
the required  period. But a person claimng title on the
basis of _transfer, assignnment. auction sale or otherw se
including  gift or will fromthe predecessors-in-title even
t hough he may be his ancestor, and his nane may be recorded
in the record of rights during the required period, wll not
be entitled to maintain a suit for eviction of a tenant. The
Legi sl ature placed 'this restriction in order to protect the
interest of the tenants and to prevent avoi dance of the
restrictions placed by the ceiling laws. In-the absence of
any such provision.a landlord couldtransfer land to his
descendents by gift or will to evade the ceiling law and to
evict tenants. Under Section 31-A(d) such abeneficiary is
not entitled to maintain a suit for the eviction of a tenant
fromthe agricultural holding as he would not-be a |andlord
within the neaning of the Section.

Waman Ganesh Joshi v. Ganu CGuna Khapre, 61 Bonmbay L.R
1267; Khalliulla Hasmya v. Yesu, 50 Bonbay L.R  201;over-
rul ed.

Bhanushanker Anbalal v. Laxman Kala & Os., [1960],
Guj arat Law Reporter 169, approved

Unr aom ya Akbartniya Mal ek v. Bhul abhai Mat hur bhai’ Pate
JUDGVENT:

Appeal No. 112/63 decided on 3.3. 1972 (H gh Court of Quja-
rat) referred

&

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 786 of
1976.

From the Judgnent and Order dated 12.1. 1976 of the
Gujarat Hi gh Court in Special Cvil Application No. 873 of
1970.

516

P.H Parekh for the Appellant.

Kri shan Kumar for the Respondents.

The Judgrment of the Court was delivered by

SINGH, J. This appeal is directed against the judgnent
and order of the Hi gh Court of Gujarat dismi ssing the appel -
lant’s wit petition made under Article 227 of the Constitu-
tion of India challenging the validity of the order of the
Revenue Courts in dismssing the appellant’s suit for evic-
tion of respondents.

Briefly, the facts giving rise to this appeal are: the
respondents are tenants of agricultural |and which had been
let out to themby the appellant’s predecessors-in-title.
The appellant made applications on behalf of mnor Ashok
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Kumar for the eviction of the respondents on the ground that
the agricultural land in dispute was bona fide required by
the landlord for his personal cultivation. The appellant
pl eaded that the land in dispute had been bequeathed to him
by his maternal grandnother under a WIl and as such he was
the landlord of the disputed land entitled to maintain the
applications for eviction of the respondents under Section
29 read with Section 3 I A of the Bonbay Tenancy and Agri cul -
tural Lands Act 1948 (hereinafter referred to as the Act) as
applicable to the State of Gujarat. The tenants raised a
prelimnary objection to the maintainability of the suit on
the ground that the appellant being a transferee of the | and
from his maternal grandnother was not entitled to nmaintain
the suit as a landlord under Section 31A of the Act, inas-
much as he had not inherited the property from his ances-
tors. The Mam atdar upheld the prelimnary objection and
di smissed the eviction’ suit. On appeal the District Deputy
Col | ector . upheld the order of the Maml atdar. The appell ant
preferred revisionapplication before the Gujarat Revenue
Tri bunal ‘at-Ahnedabad but the sane too was di snm ssed uphol d-
ing the tenants’ objection. The appellant thereafter filed a
wit petition under Article 227 of the Constitution before
the Hi gh Court challenging the correctness of the view taken
by the Revenue Courts. The Hi gh Court by its order dated
12.1. 1976 dism ssed the wit petition onthe finding that
the view taken by the Revenue Courts in upholding the ten-
ants’ objection to the maintainability of the eviction suit
was correct. The appellant has preferred this appeal against
the af oresaid order of the H gh Court.

There is no dispute that under Section 31A of the Act a
landlord has a right to determne tenancy of -agricultura
land and to evict the
517
tenant on fulfilling the conditions prescribed therein. The
conditions prescribed are that if the landl ord has no other
and of his own and if he has not. been cultivating  person-
ally any other land, he is entitled to take possession of
the land let out to a tenant to the extent of permssible
ceiling area. If the land cultivated by the |andlord person-
ally is less than the ceiling area heis entitled to take
possessi on of so much area of |and as would be sufficient to
make up the area in his possession to the extent of ceiling
area. further the income by the cultivation of the land of
which he is entitled to take possession should be the prin-
ci pal source of incone for his maintenance. These conditions
as laid down in clauses (a), (b) and (c) of Section 31A of
the Act nust be satisfied for making an application for the
eviction of a tenant fromagricultural land. In addition to
these conditions, clause (d) further prescribes  additiona
conditions which nust also be fulfilled by the landlord.
Section 31A(d) as anmended by the Gujarat Act No. - XVI of
196(1 reads as under:

"31.A The right of alandlord to termnate a tenancy for

cultivating the |land personally under Section 31 shall - be
subject to the follow ng conditions.

() o

(B)

(C) i

any public record or simlar revenue record on the 1st day
of January, 1952 and thereafter during the period between
the said ,date and the appointed day in the name of the
l andl ord hinself. or of any of his ancestors (but not of any
person fromwhomtitle is derived, whether by assignnent or
Court sale or otherwise) or if the landlord is a nenber of a
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joint famly, in the nane of a nenber of such famly."

The above provision primarily requires that the name of the
person applying for the eviction of the tenant or of his
ancestors should be recorded as landlord in the record of
rights on 1.1. 1952 and he should further be recorded as
landl ord on the appointed day, nanely, 15.6. 1955. Both
these conditions are required to be fulfilled before a suit
or an application is naintainable by a landlord for the
eviction of the tenant. If either of the two conditions are
not satisfied, the application for eviction of the tenant
wi Il not be maintainabl e. The provision
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of clause (d) further provides that even if the landlord s
name is not recorded. but if the name of his ancestor is
recorded simlarly if-the lLandlord is a menber of joint
famly, the name of any nmenber is recorded the application
woul d be mmi ntai nable. This provision indicates the |egisla-
tive intent that a person succeeding to the property from
his ancestor is entitled to maintain the application for
eviction  of a tenant provided he fulfils other conditions.
But a person who may have obtained right to the agricultura

land by assignnment, transfer, or by auction sale or in any
simlar node, is not included within the expression of
"landlord” entitling himto evict the tenant. C ause (d) of
Section 31A of the Act as it stood before its anendnent by
the Gujarat Act XVI of 1960 reads as foll ows:

"The |land |eased stands in the record of rights or in any
public record or simlar revenue record on the 1st day of
January 1952 and thereafter during the period between the
said date and the appointed day in the name of the I|andlord
hi nsel f, or of any of his ancestors, or if"the landlord is a
nmenber of a joint famly in the nane of a nenber of such
famly."

The above provision before its anendnment was interpreted by
the Bonmbay Hi gh Court in Wanan Ganesh Joshi v. Ganu Quna
Khapre, 61 Bonmbay L.R 1267. The Hi gh Court placing reliance
on Khalliulla Hasmya v. Yesu, 50 Bonbay L.R 201 held that
the term’landlord according to clause (d) of Section 31A
of the Act included any person fromor through whom he may
have derived his title to the land, and therefore for proper
conpliance of the conditions mentioned in clause (d) of
Section 3 1Ait is sufficient that either the nane of the
claimant or his predecessors-in-title stands in the record
of fights during the required period. A Full Bench of the
CGuj arat H gh Court in Bhanushanker Anbalal v. Laxnan Kala &
Os., [1960] 1 Gujarat Law Reporter 169 disagreed with the
vi ew taken by the Bonmbay H gh Court in Warnan Ganesh Joshi’s
case (supra). The Full Bench held that the expression "in
the nanme of landlord hinself" occurring in clause (d) of
Section 3 |A nust be read as the landlord individually and
not any one claimng through himas a successor in-interest,

therefore a transferee froma landlord in whose nane the
land is shown to stand cannot fit into the structure of the
cl ause. The Full Bench judgnent was rendered on 28.7. 1960
prior to the anendnent of the Section by the Gujarat Act XVi

of 1960. After the anmendnent of Section by Gujarat Act XVi

of 1960, the Legislature nade it clear that transferees and
assignees from persons whose name nay be appearing in the
record of

519

right during the relevant period were not to be treated as
| andl ords for the purposes of the Section. The expression
"or otherwise’ occurring in clause (d) indicates that a
person claimng title by transfer, assignnent. court sale or
in any other node like gift, or will even from ancestor wll
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not be a landlord for the purposes of the Section. The
Legislature has clearly laid down that a person inheriting
property fromhis ancestor would be I andlord provided his
ancestor’s name appears in the record of right during the
required period. But a person clainmng title on the basis of
transfer, assignment, auction sale or otherw se including
gift or will fromthe predecessors-in-title even though he
may be his ancestor, and his nane nay be recorded in the
record of rights during the required period, will not be
entitled to maintain a suit for eviction of a tenant. The
Legi slature placed this restriction in order to protect the
interest of the tenants and to prevent avoidance of the
restrictions placed by the ceiling laws. In the absence of
any such provision a landlord could transfer land to his
descendants by gift or will to evade the ceiling law and to
evict tenants. Under Section 31A(d) such a beneficiary is
not entitled to maintain a suit-for the eviction of a tenant
fromthe agricultural holding as he would not be a |andlord
wi thin the neani ng of the Section

In Umaom ya Akbarm ya Mal ek v. Bhul abhai Mat hurbha
Patel & Anr., [1965] 6 Gujarat Law Reporter 788 the peti-
tioner therein nade application for eviction of tenant
claimng to be landlord on'the basis of a gift made in his
favour by his maternal grand-father who was recorded in the
record of rights during the required period. The question
arose whet her the once who had acquired the property under a
gift made by his maternal grand-father was a landlord within
the meaning of clause (d) of Section 31A. The H gh Court on
an el aborate di scussion held that the petitioner therein was
not a landlord within the nmeaning of the Section. A Division
Bench of the Hi gh Court of Qujarat in Special Civil Appea
No. 112/63 decided on March 3, 1972 considered the question
whet her a person who obtai ned the property under a WIlIl from
hi s grand-nother was a | andl ord under clause (d) of | Section
31A of the Act, the Division Bench held that having regard
to the context, the object and scheme of the enactnent @ such
a person was not a landlord within the neaning of clause (d)
of Section 31A. The Bench further held ‘that the
Legislature intended to restrict the right of landlord to
obtai n possession for bona fide cul tivation purposes, and it
did not intend to include the case of a |andl ord who derived
title under a WIlIl. W arc in agreement with the view taken
by the Division" Bench. The | earned single Judge of the High
Court while rendering the, inpugned judgnent followed the
view taken by the aforesaid Division
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Bench. In this view, we find no legal infirmty in the
i mpugned judgnent of the High Court.

Learned counsel for the appellant-referred to certain
deci sions of the Bonbay H gh Court where contrary view had
been taken. Since the interpretation of Section 31A(d) of
the Act as made by the Gujarat High Court in the aforesaid
deci si on has been the law for the last 25 years. and as that
interpretation is justified having regard to the |egislative
history of the Section, we do not consider it necessary to
deal with those decisions. The appeal fails and is accord-
ingly dismssed. but there will be no order as to costs.
V.P.R Appeal dism ssed
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