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PETI TI ONER
| NCOMVE- TAX OFFI CER & ANOTHER, BOVBAY

Vs.

RESPONDENT:
THE SI MPLEX M LLS LTD., BOVBAY

DATE OF JUDGVENT:
15/ 11/ 1962

BENCH

ACT:

I ncome Tax- Reassessnent - Validity-Advance payment of t ax
found refundable ~in part on -assessnent-Paynent of |ega
interest ‘to aseessee-Amendnent = of |aw reducing anount-
Recovery of excess-Indian |Income-tax Act, 1922 (11 of 1922),
34, 18 A'(1), (5)) (8), (11).

HEADNOTE:
The assessee respondent” made advance paynent of tax under s.
18 A (1) of the Incone-tax Act’ for the assessnetn
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year 1952-53. A part- of the amobunt paid was found refund-
abl e on regul ar assessnment on August 30, 1952. On Septenber
11, 1952, a sum of Rs. 14,720-14-0 was paid to the
respondent as interest under s. 18 A (3), on- the anount
refundable as it then stood. The sub-section was anended on
May 24, 1953, with retrospective effect fromApril 1, 1932.
Under the law as it stood after the anmendnent the assessee
was entitled to Rs. 9,404-5-0 and no nmore. The Incone-tax
Oficer issued a notice under s. 34 (1) (b) proposing to
recover the excess paid by way of reassessnent on the
grounds that the respondent bad been under-assessed and al so
that it had been all owed excessive relief. By an order nade
by him based on the latter ground, he directed recovery of
the excess. The respondent noved the H gh Court under Art.
226 of the Constitution and that court set aside the order
Held, that S. 34 of the Act had no application. None of the
conditions for its applicability had been fulfilled in the
present case.
The case was not one of under-assessnment but really one of
over - assessraent though provisional for nore had been paid
in advance as tax than was found payable. Neither was the
case one of grant of excessive.relief for the interest / paid
by the Governnent on the anpbunt paid by the assessee in
excess of what was found to be due, was not a “grant of
relief to the assessee at all. Excess paynent of such
interest cannot, therefore, be a case where excess relief
has been allowed to an assessee,
Sub-sections (8) and (11) of s. 18 A deal wth interest
payabl e by an assessee and do not show that interest payable
by the Governnent under s. 18 A (3) is part of tax payable
by the assessee so as to lead to a contention that excess
al  owance of such interest was in substance grant of excess
relief to the assesse.
It could not also be said that the interest payable by the
CGovernment to an assessee for tax paid in advance was a tax
paid by the, assessce.
M Chockal i ngam v. Commi ssioner of Incone-tax, Madras,
[1963] Supp. 1 S.C R 599, explained and di stingui shed.
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JUDGVENT:

ClVIL APPELLATE, JURISDICTION : Civil Appeal No. 165 of
1962.
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Appeal by special |eave fromthe judgnent and order dated
March 11, 1959 of th e Bombay Hi gh Court in Appeal No. 60 of
1958.

N. D. Karkhanis and R N. Sachthey, for the appellants.

R J. Kolah, J. B. Dadachanji, O C Hatkw and Ravinder
Narai n for the respondent.

1962. Novenber 15. The judgnment of the Court was delivered

by
SARKAR, J. This appeal is-entirely without substance. It
arises out of an application wunder Art’. 226 of the

Constitution Mack by the respondent assessee for a wit
qguashi ng ‘an order of assessnent nmade under s. 34 of the
I ncome-tax Act, 1922.

The respondent nmade advance payment of tax under s. 18 A (1)
of the Incone-tax Act for the assessment year 1952-53. On
August 30, 1952, regul ar assessnent for this year was nade
and a part of the tax paid in advance was thereupon found
refundable to the respondent. Under the provisions of sub-
s. (5) of s. 18A as it then stood, interest at a certain

rate was payable on the amount paid in -advance by an
assessee under this section. Rupees 14,720-14-0 were found
payable to the respondent under this provision 'arid this
sum was paid sonetime in Septenber 1962. On May 24’ 1953

subs. (5) of s. 18A 'Was anended with effect fromApril 1,
1952, It is not necessary to refer to this  anmendnent in
detail and it is enough to state that wunder it the
CGovernment was to have paid to the respondent Rs. 9,404-5-0
i nstead of Rs. 14, 720-14-10.

On March 18, 1957, a notice was issued under s. 34 (1) (b)
stating that as the Incone tax O ficer had reason to believe
that the respondent’s incone for the assessnment year ending
March 31, 1953 had
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been wunder-assessed and had been the subject of  excessive
relief, he proposed to re-assess the said incomne. The
respondent protested but notw thstanding the protest, the
re-assessment under s.34 was made on July 30, 1957. The
or der of reassessnent stated: ""As per t he amended

provisions of Section 18A (5) the assessee was entitled to
interest Pr a much smaller anpunt than what has been all owed
to himduring the original assessnent. As excessive relief
has been allowed to the assessee in the original assessnent,
u/s. 23 (3) and in order to enable ne to recover the excess
interest allowed action under section 34 was taken Hence 1
will proceed to recover the excess interest allowed to the
assessee during the original assessnent.” On the application
of the respondent under Art. 226. of the-Constitution this
order was set aside by the High Court of Bonbay. Hence this
appeal

Section 34 of the Act: under which the inpugned order was
made so far as material for our_purposes is in these termns:

S. 34. (1) "If-

(B) . t he

I ncone-tax OFficer has reason to believe that
i ncome, profits or gains chargeable to income-
tax have escaped assessnment for any year, or
have been under-assessed or assessed at too
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low a rate, or have been made the subject of

excessive relief under this Act, or that,

excessive | oss or depreciation allowance has

been conput ed,
he may...... proceed to assess or re-asses s

such income, profits or, gains or recompute

the | oss or depreciation allowance ;"
166
The assessnent, reassessnment or reconputation wunder this
section is to be nmade according to the provisions of the Act
as if it was pursuant to a notice under s. 22 of the Act.
Under this section, therefore, an assessnent earlier made
can be re-opened if incone, profits or gains have escaped
assessnent or have been ’'under-assessed or assessed at too
low a rate or have been nade’ the subject of excessive
relief or excessive loss or depreciation has been conputed.
It does not seemto us that any of these conditions can be
said to have' ~been fulfilled ,in the present case. The
notice under s. 34 stated all these grounds but only two of
them have ~been nentioned in the notice which has been
earlier set out by us because counsel for the appellants has
not relied on any other ground. Wth the other grounds we
are not, therefore, concerned in this case. The two that
have been relied on are cases where i ncone has been under-
assessed or has been nmade the subject of excessive relief.
It may be noticed here that the order of July 30, 1957 was
based only on the ground that excessive relief had been
al | owed. It didnot hold that the income had been under
assessed.
It does not seem to us that it is a case where the
respondent’s incone was under-assessed or  where excessive
relief was granted in conputing that income. It is a case
where tax had been paid 'in advance  and  upon subsequent
regul ar assessment for the period for which the tax had Seen
paid it was found that what had been paid was in excess of
what was actually due. This is really a case of over-
assessment though only provisional and not of under -

assessment at all. The paynment of .interest was in‘'no / sense
a relief granted in conputing incone, it was paid at the
rate calculated according to the llawthen in force. No

doubt in view of the subsequent anendrment of the law and .in
view of this anmended provision being given Tretrospective,
operation covering the date. when the
167

original assessnent :had: been nade, if 'the interest has to
be conputed according to the amended | aw thena smaller-sum
m ght have been payable as interest. but. when it was
conputed, the new | aw was not in fact there and, therefore,
the, conputation had been according to the law then in

force. That conputation cannot be re-opened under s. 34
because it cannot be said that it 'is a case either of under
assessnment or of excessive relief having been granted. It

is really a case where the statutory liability of the State
to pay interest was reduced froma higher figure to a |ower

one. Therefore, quite clearly it was not a case within _s.
34.

We were referred to the formof the notice of denand for the
t ax. It was contended that the form showed that in

conputing the tax interest under s. 18A had to be taken into
account. Therefore, it was said, interest was a part of the
tax and when nore interest had been paid to the assessee
than was due, it had been given excessive relief. As was
rightly pointed out by M. Kolah appearing for t he
respondent, this is a wong reading of the form The form
specified the net amount of the tax payable and thereafter
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provided for deduction of certain interest to show the
amount of the demand. Therefore the interest which had to
be deducted in accordance with it in arriving at the denand
is not a part of the tax. At least it is not so treated in
the form That is enough to di spose of this argument.

W were then referred to sub-ss. (8) and (11) of s. 18A
Sub-section (8) provides for payment of certain interest by
an assessee and sub-s. (Il) says that any sumother than a
penalty or interest paid by an assessee under the provisions
of s. 18A shall be treated as a paynment of tax. It was
contended that. the provisions of these two sub-sections
show that the interest with which we are concerned is a part
of the tax, and therefore, when nore interest was allowed
to an assessee than was due, he was
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given encessive relief. This is obviously fallacious The
sub-sections deal with interest payable by an assessee and
we are concerned. in this case "with interest payable by the
Gover nment .

Lastly,  ‘our attention was drawn to M Chockalingamv.. The
Comm ssi oner —of Inconme tax, Madras (1), in which referring
to the proviso to s. 35 of the Income-tax Act this Court

observed "The |earned counsel for the Departrnent raised
the, forlorn argument that the addition of penal interest is
not enhancenent of assrssnent as stated in the proviso. W

do not see what else /it could be. "; Itwas contended that

this showed that the penal interest was part of the tax. W
do not think so. In.any event, we are not concerned with a
case of penal interest here. I't cannot = obviously be

suggested that the interest payable by the Government to the
assessee for anounts paid by the assessee as tax in
advance, is a tax paid by the assessee.
At the hearing | earned counsel for the State sought | eave to
contend that the, order of July 30, 1957, could be supported
under s. 35 of the, Income-tax Act. This |eave was refused
for such a point was not raised inthe Court below and the
action by the revenue authorities had expressly been taken
under s. 34 of the Act.
Thi s appeal mnust, therefore, be dism ssed with costs and we
order accordingly.
Appeal dism ssed.
(1) [1963] SUPP. 1 S.C. R 599.
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