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1. Thi s appeal by way of special |eave arises out of the
foll owi ng facts:
2. On 22.10.1997, at about 5 or 5.30 p.m, PW Rajesh, the

first informant al ong w th Santosh Supekar and Shivraj

deceased were standi ng and talking outside the house of Santosh
Supekar. Wile they were so involved, the appellant, Udai kumar,
who was known to Rajesh, acconpani ed by an unknown person

canme there and hol ding Raj esh took himto the side saying that
he had been sumoned by one Ram Hallele.~ Wile goi ng away

Raj esh turned around in tinme to see that Shivraj was being
stabbed by the appellant and while the victimwas successful in
wardi ng off the first blow, the other blows stuck hore. Raj esh
t her eupon rushed towards the house of one Babar Saheb and
narrated the incident to himand i nformati on was conveyed by
Babar Saheb to the police. The police reached the place shortly
thereafter. In the nmeanwhile, Rajesh had returned to the scene
and noticed that Shivraj was |lying dead. ASlI Jukte recorded the
statenent of Rajesh, Ex.19 and on the basis, a formal FIR was
registered at the Police Station. The dead body was al so
despatched for the post-nortem The ASI also recorded the
statement of PW2 Sunita, sister of the deceased and PW

Santosh. He also arrested the accused and on hi s interrogation,
a knife was duly recovered. During the course of the trial, the
appel | ant put up a defence that the injuries had been caused by

himin the exercise of his right of private defence as the deceased

who was an expert in karate had first attacked hi mand caused
himan injury on the neck. He also stated that he had been able
to di sarmthe deceased and had caused sone injuries to him
thereafter. |In the course of the hearing before us, M. Kanade,
the | earned counsel for the appellant has first and forenpst
contended that the prosecution story was fal se and that the
appel | ant had been roped in for some unknown reasons. W

have gone through the entire evidence and are of the opinion that
this argument has no nerit as the case against the accused is
proved by the evidence of the eye w tnesses whose presence

cannot be doubted and in addition the fact that the accused had
caused the injuries, has also been adnitted t hough he has

pl eaded the right of private defence. M. Kanade then fell back
on the alternative argunent that he had caused the injuries in
his right of private defence and therefore no case of nurder could
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be spelt out.
3. M. Kanade's argument with regard to the right of private
defence flows fromthe cross-exam nation of PW Santosh, an
eye witness who deposed as under:
"It is true that the deceased was a
teacher of Karate. It is true that the knife
was taken out by the deceased and there was
scuffl e between the accused and deceased. It
is true that the deceased was held by his
collar of the accused. It is true that the knife
had fallen fromthe hands of the deceased in
the scuffle and the same was taken by the
accused and the deceased was stabbed with
it. It is true that first blow was inflicted on
the thigh, second was on hand and the third
one was on the chest."

4. It is significant that despite the fact that this statenent had
been nade by Santosh in his cross-exam nation, the Public
Prosecutor did not challenge the correctness thereof in any

nmanner . In other words, it is clear that the prosecution itself
has accepted this statenent as being true. It is well settled that
in order to make out a case of private defence, the accused need
not plead it in specificterns (as it would, indeed, be a very

cour ageous accused /who woul d conme out and take the risk of
admtting his presence) but if the circunstances justify an
inference with regard to such a right, the Court nust exam ne

that possibility as well. 1In this background, we are of the opinion
that the plea of private defenceis avail able to the appell ant
though it has not been specifically raised by him_  The | earned
Gover nment counsel has, however, pointed out that three

i njuries had been caused on the person of the deceased and as

such the conpl ete exoneration on the plea of right of private

def ence was not available to the appellant. W observe fromthe
evi dence that the deceased was not only a karate expert but also
armed with a knife and it is not surprising that the appellant
apprehended injury at his hands. ‘W are therefore of the opinion
that the best that can be said for the prosecution‘at this stage is
that the appellant had exceeded the right of private defence. - W
therefore partly allow the appeal, acquit the appellant of the
charge under section 302 of the IPC and nodify his conviction to
one under Section 304 (1) of the IPC in the background that the
fatal injury caused on the chest had penetrated deep into the

body. W also inpose a sentence of 7 years rigorous

i mprisonnent on the appellant; the other part of the sentence to
remain as it is.




