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IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 5347 OF 2001

LUDI NA PAVANAKUMARL . APPELLANT
VERSUS
THANKAMMA JOHN(DEAD) BY LRS. & ORS. ..., RESPONDENTS
J UD
GEME
NT
Thi s

appeal Q
D
directed m

agai nst

t he

j udgment

JUDGMENT

| earned Single Judge of the Kerala Hi gh Court, who allowed the

of t he

second appeal preferred by the respondents, reversed the decree
passed by the lower appellate Court and restored the prelimnary
decree passed by the trial Court for partition of the plaint
schedul e property.

George Put hukkery was granted Kut hakapattam right in respect
of the suit property (land neasuring 5.125 cents) conprised in

survey Nos. 8328 and 8329 situated in Quilon for a fixed period of



2
12 years conmencing from 20.10.1949. He is said to have nmade sone

construction and lived with his two daughters, namel y, Mari amma
John and Thankamma John (respondents herein) and son, Stephan
CGeor ge Put hukkery. George Put hukkery died in 1958/ 1959 (in the
judgnment of the trial Court, the year of death has been shown as
1959 whereas in the judgnent of the |lower appellate Court, the
year of death has been shown as 1958). During his lifetine,

Geor ge Put hukkery married both the daughters.

After
t he
deat h of

Geor ge

JUDGMENT

Put hukkery, the land remained in possession of his son, Stephan

George Put hukkery, whose daughter is the appellant. He paid tax
and also raised construction after obtaining perm ssion from the
muni ci pality vide nmeno Ex.B-8 dated 11.12.1963 and started
residing in the building. He also set up Marama Chikitsal ayamin
the sanme year. Kuthakapattamright is said to have been given to
St ephan George Puthukkery over 22.875 cents land conprised in

survey Nos. 8328 and 8329 including 5.125 cents in respect of which
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Kut hakapattam right was given to his father in 1949. After 14

years, the l|land was assigned to Stephan George Puthukkery vide
G OR. No.853/77/RD dated 2.6.1977 issued by the State Governnent
under Rule 9(2) of the Kerala CGovernnent Land Assignnent Rules,
1964.

The respondents filed suit in the Court of Principal Minsiff,
Quilon (trial Court) for partition of 5.125 cents |and by
asserting that the plaint schedule property belong to their father
and
after

hi s

deat h, Q
they are Q

entitl ed D
to get m
1/ 3rd

share

JUDGMENT

accordance wth the provisions of the Travancore Christian

Succession Act 1092. The respondents clained that they had asked
their brother Stephan George Put hukkery, who was inpl eaded as sole
defendant in the suit to effect partition but he declined to do
so. They further prayed for restraining the defendant from wasting
or alienating the plaint schedule property. In the witten
statenent filed by him the defendant disputed the claim of the

respondents and pleaded that he was in exclusive possession of
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22.875 cents land including the plaint schedule |and, raised

construction and was living with his famly and also running
Mar ana Chi kit sal ayam He further pleaded that both the respondents
were married 40/30 years ago and they were living with their
husbands and that he had got Kuthakapattamright over the property
fromthe Governnent. During the pendency of the suit, Stephan
George Put hukkery executed settlenent dated 30.5.1983 (Ex.B-12) in
favour of the appellant.

The
trial
Court “i;!gh‘
vide its 4‘lrr
j udgnent Q

dat ed

JUDGMENT

21.1.1984 decreed the suit and declared that the respondents are
entitled to 2/3d share in the plaint schedule property. The tria
Court also restrained the defendant from conmtting any waste or
obstructing the respondents from enjoying the properties till the
partition was effected.

After the judgnment of the trial Court, Stephan GCeorge
Put hukkery appears to have died and, therefore, the appellant

filed an appeal questioning the legality and correctness of the
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judgnent and decree of the trial Court. Along with the appeal

she produced docunents evidencing grant of Kuthakapattam right to
her father, Stephan George Put hukkery over 22.875 cents |land. She
al so produced patta issued by the Governnent and the settlenent
deed executed in her favour. The respondents opposed the marking
of the docunents produced by the appellant by contending that the
sane were neither referred to in the witten statenent nor

produced before the trial Court. Thereupon, the counsel for the

JUDGMENT

appel lant made a prayer that the case be remanded to the trial

Court for fresh disposal. The |ower appellate Court accepted his
prayer, allowed the appeal, set aside the judgnent and decree of
the trial Court and remanded the case for fresh disposal of the
suit filed by the respondents.

In furtherance of the direction given by the |ower appellate
Court, the trial Court re-evaluated the evidence produced by the

parties, referred to the assignnent of 22.875 cents land to
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St ephen George Puthukkery and held that the buildings were

constructed on the plaint schedule property by the defendant
hinself with his own funds and the respondents do not have any
ri ght over the sane. Notwi t hstanding this, the trial Court held
that the plaint schedule property is identifiable as part of
22.875 cents land covered by Ex.B-6 and the respondents are
entitled to get 2/3'd4 share in it. The trial Court also referred
to the judgnent of this Court in Mary Roy v. State of Kerala 1986
KLT 508
= (1986)

2 SCC

JUDGMENT

Travancore Christian Succession Act 1092 stood repealed with the

extension of |Indian Succession Act, 1925 to the State of
Travancore-Cochin by virtue of Section 3 of the Part B States
(Laws) Act, 1951 and proceeded to observe that the respondents are
entitled to share in the property of their father.

The appell ant chal | enged the judgnent and decree in AS No. 87
of 1989, which was allowed by the |ower appellate Court vide its

j udgnent dated 27.11.1989. The | ower appellate Court noted that
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tenure of Kuthakapattam right given to George Puthukkery had cone

to an end on the expiry of 12 years and as such the respondents
were not entitled to their so called share in the plaint schedule
property. The |ower appellate Court also referred to the
assignnment of 22.875 cents land in favour of the defendant vide
Ex.B-6 and held that the respondents have no right to seek
partition of the plaint schedul e property.

The High Court noted that the question of law raised in the
second
appeal
centered
around
Section
90 of
t he
I ndi an
Trust

JUDGMENT

referred

to the documents market Exts. Al, B6, B7 and held that the trial
Court was justified in decreeing the suit because in spite of the
perm ssion granted by the |lower appellate Court, the defendant
St ephen George Puthukkery did not amend the witten statement to
rai se contentions based on Exts.B6 and B7. However, the |earned
Single Judge did not frame any specific substantial question of

law as per the nandate of Section 100 of the Code of Civil
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Procedure and all owed the second appeal by assumi ng that being the

heirs of George Puthukery, the respondents have a right to seek
partition of the property which was granted to their father as
Kut hakapat t am

W have heard |earned counsel for the parties and carefully
scrutinised the records. In our view, the inpugned judgnent is
liable to be set aside only on the ground that the |earned Single
Judge failed to notice that the tenure of Kuthakapattam right
given to

Ceor ge

JUDGMENT

Put hukkery in 1949 had cone to an end sone tine in 1961 and as on
the date of filing the suit the respondents did not have any
tangible right in the plaint schedule property. The | earned
Single Judge also did not pay due attention to the facts that
after 1961 the land remained in possession of Stephan George
Put hukkery, who paid tax and constructed buil ding after obtaining
perm ssion from the nunicipality; that Kuthakapattam right was

gi ven to Stephan George Puthukkery in respect of 22.875 cents |and
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including the plaint schedule property and in 1977 the sane was

assigned to him under Rule 9(2) of the Kerala Governnent Land
Assi gnnent Rul es, 1964 and thereby he had becone absol ute owner of
the entire property, which was transferred to the appellant in
1983. Admttedly, the respondents had not <challenged the
assignment of land in favour of Stephen George Puthukkery.
Therefore, they had no right to claim partition of the plaint
schedul e property and the trial Court and the H gh Court gravely
erred in
passi ng
a decree
in their
favour.
In
t he
result,
t he

JUDGMENT

is

al |l oned, the inpugned judgnment is set aside and the one passed by
the lower appellate Court is restored. As a sequel to this, the
suit filed by the respondents is dismssed. The parties are |eft

to bear their own costs.

( G S. SINGHVI )
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............................ J.
( ASOK KUMAR GANGULY )

NEW DELHI ;
NOVEMBER 18, 2010.

JUDGMENT



