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Chall enge in this appeal is to the judgment of the

Di vi si on Bench of the Gauhati H gh Court, I|nphal Bench

al | owi ng the habeas corpus petition filed by respondent no. 1.
In the wit petition before the Hi gh Court the order of the
District Magistrate Tanmengl ong passed in exerci se of powers
conferred under sub-section (3) of Section 3 of the Nationa
Security Act, 1980 (in short the ' Act’) read with Home
Department’s Order No.17(1)/49/80-S(Pt) dated 31.5.2005

was chal | enged. Though several grounds were urged in

support of the application, the H gh Court accepted the stand
that there was unexpl ai ned del ay in disposing of the
representation made. It is to be noted that counter affidavi't
had been filed giving details of the steps taken after the receipt
of the representation. It was explained that some time was
taken to obtain the view of the sponsoring authority. ~ The High
Court held that the views of the sponsoring authority were not
necessary to be taken and, therefore, the delay had not been
properly explained. Accordingly the order of detention was
guashed.

Learned counsel for the appellant submtted that the
vi ew expressed by the High Court is clearly contrary to the
views expressed by this Court in several cases.

There is no appearance on behalf of respondent no.1 in
spite of the service of the notice.

The factual position needs to be noted before dealing with
the contention as to desirability of obtaining views of
sponsoring authority. The order of detention dated 3.9.2005
was served on respondent no.1 (hereinafter referred to as the
"detenu’) on 14.9.2005. The detention was approved by the
Governor of Mani pur on 26.9.2005. The Mnistry of Hone
Affairs received the representation made by the detenu

agai nst the detention on 3.11.2005. |Inmediately the paraw se
coments were called for fromthe sponsoring authority. The
conments were received on 19.12. 2005 and on 20.12. 2005
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the representation was rejected. On 7.11.2005 detenu filed a
Wit Petition (Crl.) No. 50 of 2005 before the Gauhati Hi gh
Court Inphal Bench for quashing the order of detention. It
was subnitted that there was unusual delay in disposing of
the wit petition filed by the detenu

So far as the pivotal question whether there was del ay

in disposal of the representation is concerned, sane has to
be considered in the background of Article 22(5) of the
Constitution. A constitutional protection is given to every
det enu whi ch mandates the grant of liberty to the detenu to
make a representati on agai nst detention, as inperated in
Article 22(5) of the Constitution. It also inmperates the
authority to whomthe representation is addressed to dea
with the sane with utnost expedition. The representation is
to be considered in its right perspective keeping in viewthe
fact that the detention of the detenu is based on subjective
sati sfaction of the authority concerned, and infringenent of
the constitutional right conferred under Article 22(5)

i nval i dat'es the detention order. Personal |iberty protected
under Article 21 is so sacrosanct and so high in the scale of
constitutional values that it is the obligation of the detaining
authority to show that the inpugned detention neticul ously
accords with the procedure established by |law. The
stringency and concernof the judicial vigilance that is
needed was aptly described in the foll owi ng words in Thomas
Pacham Dal es’ case: (1881 (6) BD 376):

"Then comes the question upon the habeas
corpus. It is a general rule, which has al ways
been acted upon by the Courts of Engl and,

that if any person procures the inprisonnent
of another he nust take care to do so by
steps, all of which are entirely regular, and
that if he fails to follow every step in the
process with extrene regularity the Court wll
not allow the inprisonment to continue."

Article 21 of the Constitution having declared that no

person shall be deprived of Iife and liberty except in
accordance with the procedure established by |aw, a

machi nery was definitely needed to exam ne the question of
illegal detention with utnmost pronptitude. The wit of habeas
corpus is a device of this nature. Blackstone called it "the
great and efficacious wit in all nmanner of-illegal confinenent"
The writ has been described as a wit of right whichis
grantable ex dobito justitae. Though a wit of right, it is not a
wit of course. The applicant nust show a prima facie case of
hi s unl awful detention. Once, however, he shows such a

cause and the return is not good and sufficient, he is 'entitled
to this wit as of right.

In case of preventive detention no offence is proved, nor

any charge is fornulated and the justification of such
detention is suspicion or reasonability and there is no crininal
convi ction which can only be warranted by | egal evidence.
Preventive justice requires an action to be taken to prevent
appr ehended obj ectionable activities. (See Rex v. Nallidev
(1917 AC 260); M. Kubic Dariusz v. Union of India and

others (AIR 1990 SC 605). But at the same time, a person’s
greatest of human freedons, i.e., personal liberty is deprived,
and, therefore, the |aws of preventive detention are strictly
construed, and a neticul ous conpliance with the procedura

saf eguard, however, technical is mandatory. The comnpul si ons

of the prinordial need to maintain order in society, wthout
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whi ch enjoynent of all rights, including the right of persona
liberty would lose all their meanings, are the true justifications
for the laws of preventive detention. This jurisdiction has been
described as a "jurisdiction of suspicion", and the conpul sions
to preserve the values of freedom of a denocratic society and
soci al order sometines merit the curtail nent of the individua
liberty. (See Ayya alias Ayub v. State of U P. and another (AR
1989 SC 364). To lose our country by a scrupul ous adherence

to the witten law, said Thomas Jafferson, would be to | ose the
| aw, absurdly sacrificing the end to the neans. No law is an
end itself and the curtailment of liberty for reasons of State’'s
security and national econom c discipline as a necessary evi

has to be adm ni stered under strict constitutional restrictions.
No carte blanche is given to any organ of the State to be the
sole arbiter in such matters.

The Hi gh Court was of the viewthat paraw se coments
were not required to be called for and it was held that the
same was fatal to the detention

The question as to whether the views of the sponsoring
authority are to be called for and whether they are necessary
have been dealt with in several cases. In Kanmarunnissa v.
Union of India and Anr. (1991 (1) SCC 128) it was observed as
under :

"The | earned counsel for the petitioners

rai sed several contentions including the
contentions negatived by the H gh Court of
Bonbay. It was firstly contended that the

det enus had nade representations on

Decermber 18, 1989 which were rejected by the
conmuni cati on dated January 30, 1990 after

an inordi nate delay. The representations

dat ed Decenber 18, 1989 were delivered to the
jail authorities on Decenmber 20, 1989. The jai
authorities dispatched them by regi stered post.
Decenber 23, 24 and 25, 1989 were non-

wor ki ng days. The representations were

recei ved by the COFEPCSA Unit on December

28, 1989. On the very next day i.e. Decenber
29, 1989 they were forwarded to the

sponsoring authority for conments. Decenber

30 and 31, 1989 were non-worki ng days.
Simlarly, January 6 and 7, 1990 were non-
wor ki ng days. The conments of the

sponsoring authority were forwarded to the
COFEPCSA Unit on January 9, 1990. Thus it

i s obvious that the sponsoring authority could
not have received the representation before
January 1, 1990. Between January 1, 1990

and January 8, 1990 there were two non-
wor ki ng days, nanely, January 6 and 7, 1990
and, therefore, the sponsoring authority can be
said to have offered the comments within the
four or five days available to it. It cannot,
therefore, be said that the sponsoring
authority was guilty of inordinate delay. The
contention that the views of the sponsoring
authority were totally unnecessary and the
time taken by that authority could have been
saved does not appeal to us because

consulting the authority which initiated the
proposal can never be said to be an
unwarrant ed exercise. After the COFEPOSA
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Unit received the coments of the sponsoring
authority it dealt with the representati ons and
rejected themon January 16, 1990. The
conments were dispatched on January 9,

1990 and were received by the COFEPOCSA

Unit on January 11, 1990. The file was
pronptly submitted to the Finance M nister on
the 12th; 13th and 14th bei ng non-worki ng days,
he took the decision to reject the
representati on on January 16, 1990 and the

meno of rejection was di spatched by post on
January 18, 1990. It appears that there was
postal delay in the receipt of the

conmuni cati on by the detenus but for that the
detai ning authority cannot be blaned. It is,

t herefore, obvious fromthe explanation given
in the counter that there was no delay on the
part of the detainingauthority in dealing with
the representations of the detenus. CQur
attention was drawn to the case law.in this
behal f but we do not consider it necessary to
refer to the sane as the question of delay has
to be answered in the facts and circunstances
of each case. Whether or not the delay, if any,
is properly explained woul d depend on the

facts of each case and in the present case we
are satisfied that there was no delay at all as is
apparent fromthe facts narrated above. W,
therefore, do not find any nerit-inthis

subm ssion. "

Again in Dr. Prakash v. State of T.N.-and Os. (2002 (7)
SC 759) it was held as foll ows:

"It is lastly contended that the State
Government was prejudi ced by the opinion
rendered by the detaining authority. This
argunent is built around the fact that the
State Covernnent sought paraw se remarks
fromthe 2nd respondent while dealing with the
petitioner’s representation. |In response to that
the 2nd respondent while sending his remarks

in the last para stated that the petitioner’s
representation nmay be rejected. This
recomendati on according to the |earned

counsel has weighed in the mnd of the
confirmng authority to reject the petitioner’s
representation. W are unable to accept this
argunent also. It is nornmal under the rules of
busi ness for the Governnent to seek the

remarks of the officer against whose order a
representation is nade to the Governnent. As

a matter of fact, if such remarks are not called
for and statutory representations are rejected
summarily by the Governnent it would be

consi dered as a rejection wthout application of
m nd. Therefore, in cases where the

considering authority feels that the remarks of
the officer who nade the original order are
necessary then such superior authority nust

call for such remarks. In the instant case, the
representation filed by the detenu did raise
certain factual points which wthout the

conment of the detaining authority m ght have
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been difficult to be dealt with. Therefore, in
our opinion, the authority considering the
representation had justly called for the
remarks. The next linmb of this argunent that
the State Governnent was influenced by the
remarks of the detaining authority to dismss
the representation is too far-fetched. 1In the
i nstant case, the Governnent of Tami| Nadu

has been authorized to be the authority to
consi der the representati on against the
detention order made by the Commi ssioner of
Police who is subordinate to it. Therefore, to
presune that such hi gher ‘authority would be

i nfl uenced by an observati on nmade by the
subordinate to such an extent as to surrender
its independent authority is to denmean the

i ndependence of authority exercised by the
State Governnent, hence this argunent is
recorded here only to be rejected."

In the circunstances, the H gh Court’s inpugned order is

clearly indefensible and is set aside. However, the detaining
authority shall decide within a period of two nonths if it would

be desirable to take back the respondent no.1 to custody.

The appeal is allowed.




