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1. Leave granted.

2. The di smi ssal judgnment of the Madras High Court in Cvi

M scel | aneous Appeal under Order 43 Rule 1 of the Code of G vi

Procedure, filed by the appellant herein, is in challenge before us. This
appeal was filed against the order dated 9.9.2004 passed by Subordi nate
Judge, Yanamin Execution Application No.9 of 2003 .in Execution Petition
No. 15 of 2002. The said Execution Application was filed under O der XX
Rul e 58 whereby the appellant sought to make a prayer for raising the
attachment on the suit property or in the alternative to declare the sale
bei ng subject to the claimin Original Suit being OS No.31 of 2000. The
following facts will highlight the controversy.

3. Second Respondent herein, nanely, Mattaparthi Satyamowned 14
acres of land. He put up the said l'and for sale and the present appell ant
havi ng of fered hi ghest market val ue of Rs.29,000/- per acre, ‘executed an
Agreenent of Sale for 14 acres in favour of the appellant on 20t h March,
1993 after having received a sumof Rs.1 lakh fromthe appellant. . The
appel l ant thereafter paid Rs.2 | akhs on 27.3.1993 and Rs. 20,000/ - on
16. 4. 1993 whi ch paynents were endorsed on the reverse side of the
Agreenent by the Second Respondent. However, the Second

Respondent failed to execute the registered Sale Deed inspite of severa
requests and, therefore, the present appellant filed Oiginal Suit No.605 of
1996 before the Subordi nate Judge, Pondicherry for specific performance

of the Sal e Agreenent which suit was later on transferred to Sub Court,
Yanam and was renunbered as Original Suit No.31 of 2000. The said suit

is still pending.

4. In the year 2000, the first respondent, who i's none else but the wife
of the second respondent filed a maintenance case bei ng OP No.34 of

2000 before the Famly Court, Yanam She filed one I A No.582 of 2000
seeking an injunction restraining the second respondent from alienating
the schedul e properties and this application was granted on 17.2.2000.
This petition was also transferred to the Sub Court Yanam and was re-
nunbered as OS No. 63 of 2000. Thereafter this suit was decreed on
22.1.2002. Execution Petition No.10 of 2002 came to be filed on the basis
of the decree passed in OS No.63 of 2000 for recovery of arrears of

mai nt enance payable by the second respondent to the first respondent.

The second respondent did not pay the arrears of mmintenance but instead
filed 1A No.4 of 2003 in OS No.63 of 2000 before Sub Court, Yanamto set
asi de the above decree dated 22.1.2002. However, even this application
was di smissed on merits on 27.2.2003. The first respondent thereafter
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filed E.P. No.15 of 2002 before Sub Court, Yanam for execution of the
decree dated 22.1.2002 passed in OGS No.63 of 2000. A public auction

was ordered in that Execution Application and the sane was conducted on
2.7.2003 in which public auction the third respondent herein purchased the
said suit property. The present appellant, therefore, filed a petitionin E.P
No. 15 of 2002 in OS No. 63 of 2000 under the provisions of Oder XXI Rule
58, raising objections to the said auction and to declare that the sale is
subject to the appellant’s claimin OGS No.31 of 2000 whi ch was pendi ng on
the file of Sub Court, Yanam This application was nunbered as Execution
Application No.9 of 2003. The said application cane to be dism ssed by
the Subordinate Court. The appellant herein filed an appeal against the
sai d order of disnmissal dated 9.9.2004. However, by its order dated
16. 3. 2007, the Hi gh Court of Madras dism ssed CVA 3254 of 2004 hol di ng

that the application was not naintai nable. The |ogic of the Madras Hi gh
Court as well as the Trial Court seens to be that once the sal e takes place
during the execution, thenthe objection raised would be of no

consequence and the application will be untenable. The Hi gh Court has
thus considered the question of the stage at which the objection could be
rai sed and has dealt with that such objection would not be tenable on the
backdrop ‘'of 't he language of C ause (a) of proviso to Order XXl Rule 58.

The stress is thus on the stage at which the objection could be raised (or
the time when the objection is raised). These concurrent orders are now in
chal | enge before us.

5. Shri Narasi mha, learned counsel appearing on behalf of the
appel | ant took us through the orders and contended that the view

expressed by both the courts below to the effect that the Execution
Application is not tenable is patently incorrect. As against this Shri

Vi shwanat han, | earned counsel appearing on behalf of the first respondent
and Shri Chandrachud, | earned counsel appearing on behalf of the third
respondent supported the order contending that in the wake of the

conpl eted auction under O der XXI Rule 58, the Hgh Court and the Tria
Court were justified in holding that the appellant’s claimwas not tenable at

all. It is, therefore, to be seen as to whether the appellant’s claimis
tenabl e at al
6. Learned counsel for the appellant took us through both the orders

and firstly pointed out that the suit by the appellant being OS No. 605/ 96

bef ore Sub Court, Pondicherry which was later on transferred to Sub

Court, Yanam and re-nunbered as OS No. 31 of 2000 was prior in point of

time. Fromthat suit it is clear that the first respondent was the wife of the
second respondent. Though she fully knew about the pendency of the

af orementioned suit, not only filed another suit but brought a decree.
According to the appellant it is obvious that the said decree was a collusive
one. As if this was not sufficient, she also attached the very sanme property
whi ch was the subject matter of OS No.31 of 2000 and got it sold in a

public auction on 2.7.2003. It was pointed out that the sale was not
confirmed. Learned counsel, therefore, pointed out that the appel l'ant not
only had a substantial obligation regarding the property but was rightly
entitled to object to the auction sale. Thus, the |earned counsel urges that
even after the sale the objection to the attachment and the sale could be

rai sed and nore particularly because the present appellant woul d be
necessarily a person having | ocus standing due to obligation regarding the
property. According to the |earned counsel these two factors, nanely, the
time of taking the objection and the [ocus of the objector have to be

consi dered and while the courts bel ow considered only the "time factor" or
the "stage factor"”, the court did not consider the "locus factor"

7. As against this a contention was raised by the | earned counsel Shr

Vi shwanat han that the wife, respondent no.1 herein, had filed OP No. 34 of
2000 in Family Court in her individual right as a wife. She had al so

secured the order of injunction restraining the second respondent from
alienating the schedul e properties as she was interested in the property
bei ng preserved so that she could recover her mai ntenance out of that
property and there was nothing wong init. It is pointed out that the

i njunction was granted and though there was a publication about the sane,

the appell ant never raised any objection to it. The said OP which was
renunmbered as OS 63 of 2000 came to be ultimtely decreed and there
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was not hing wong on the part of the first respondent in filing the Execution
Petition No.10 of 2000 for recovery of arrears of nmintenance and when
the second respondent did not conply with the orders, she was driven to
file Execution Petition No.15 of 2002 for the sale of the schedul e property
by public auction to recover the arrears of naintenance. He further
clained that the second respondent had never brought to her know edge
about OS No. 31 of 2000. Learned counsel, therefore, clainmed that there
was no col lusion between the first and the second respondent and her
rights of nmaintenance are independent of any said suit which had arisen 18
years ago when her marriage was solemized with the second respondent.
Qur attention was drawn even to the counter filed by the second
respondent before the Trial Court where the second respondent had
denied the Agreenent. It was alleged by himthat the Agreenent set up by
the appellant was only by way of security as the appellant had advanced a
sumof Rs.1 lakh to be paid to Mattaparthi Syamala and ot hers on behal f of
the second respondent. It was pointed out that the second respondent had
flatly denied any such Agreement to Sell. Learned counsel, therefore,
urged that the courts bel ow were right in holding the application, filed by
the appellant, to be not tenable particularly in view of the conpleted
auction under Order XXI Rul e 58.
8. Even the | earned counsel appearing on behalf of third respondent
urged that he was a bona fide purchaser of the auction held on 2.7.2003
and he was the highest bidder and that he did not know about OS No.31 of
2000 filed by the appellant. It was his contention that in fact the appellant,
in collusion with the second respondent, had filed an objection to the
Execution. He pointed out that the third respondent had deposited the
entire bid anpbunt into the court and only the confirmati on of sale had
remai ned to be done.
9. Shri Narasi mha, |earned counsel appearing on behalf of the
appel l ant invited our attention to the |anguage of Order XXI Rule 58 CPC
whi ch is as under:
" 58. Adj udi cation of clains to, or objections to
attachment of property. V026 (1) Were any claimis preferred
to, or any objection is nade to the attachnent of, any property
attached in execution of a decree on the ground that such
property is not liable to such attachment, the Court shal
proceed to adjudi cate upon the claimor objection in
accordance with the provisions herein contained:

Provi ded that no such claimaor objection shall be
entertained \ 026
(a) where, before the claimis preferred or objection
is made, the property attached has al ready been sol d;

or
(b) where the court considers that the claimor
obj ection was designedly or unnecessarily del ayed.
(2) XXXXXX

(3) XXXXXX

(4) XXXXXX

(5) XXXXXX"

It is pointed by the | earned counsel fromthe |anguage of the clause (a) of
proviso to Rule 58(1) that where any objections are taken to the

attachnment on the ground that such property is not liable to attachnent,

the court has to proceed to adjudicate upon the claimor objections in
accordance with the Rule. Learned counsel further argues that there is a
rider to this Rule in the shape of a proviso and it is suggested that such
claimor objection need not be entertained where firstly the property
attached has already been "sold". Learned counsel points out that nerely
because of the auction of the suit property, it cannot be said that the said
property is sold, thereby leaving no right in or opportunity with the objector
to object to the attachment. Learned counsel invited our attention to the

j udgrment of the Andhra Pradesh Hi gh Court in Ms.Magunta M ning Co.

v. M Kondaram reddy & Another [AIR (1983) A P. 335] where the

simlar situation had arisen on the basis of an application made by the
appel I ant under Order XXI Rule 58 CPC. The objector was none el se but
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the son of the Judgnent-Debtor whose property was auctioned. The

obj ection was that since there was a prior |lease in respect of the said
property and since in pursuance of that |ease the objector-appellant had
been in possession of the sane and, therefore, the attachnent was not
valid and has to be vacated. An objection was also raised that the
properties which were attached were already sold and, therefore, the
objection to the attachnent and the appeal had becone infructuous. The
Court, therefore, dealt with the effect of the court sale conducted by the

lower court. It was an adnitted position that before the said order of H gh
Court reached the sale was already conpleted in respect of all the itens
where t he Decree-hol der hinself purchased the properties. It is also seen

fromthe facts that there the sale was not confirmed. The Division Bench
speaki ng t hrough Hon’ bl e Jagannadha Roa, J. (as Hi s Lordship then was)
observed in para 15:

"Whenever a claimis preferred under O 21 R 58 CPC

agai nst attachnment of i nmovable properties, the fact that the
properties are sold or the sale confirmed will not deprive the

court of its jurisdiction to adjudicate on the claim The inquiry
into the claimcan be proceeded with by the trial court or the
appel | ate court (under the anended Code) and in the event of

the claimbeing allowed, the sale and the confirmation of sale

shall to that extent be treated as a nullity and of no effect, as

the judgnent-debtor had no title which could pay to the court

aucti on- pur chaser. ™

Rel ying heavily on this case the | earned counsel pointed out that there is
no contrary decision of this Court onthis issue and, therefore, this decision
has to be held as good |law. In support of the argument that the appell ant
had the | ocus standi, the | earned counsel pointed out that it is only during
the pendency of the suit by the appellant which was based on the prior
Agreenent of Sale in respect of the suit property that the subsequent suit
for mai ntenance was filed by the wife and the decree obtained and,
therefore, obviously the judgnent-debtor, the second respondent coul d not
have passed a clean title during the auction sale and it would have to be
hel d that he could not pass better rights that he hinself had. Learned
counsel urged that the rights which were passed on to the auction
purchaser in the court sale were subject to the Agreement of Sale. 1In
support of this proposition the learned counsel relied on the reported
deci sion in Vannarakkal Kall alathil Sreedharan v. Chandramaath

Bal akri shnan & Anr. [(1990) 3 SCC 291] where the situation was nore or

the less sane. This Court in para 9 observed:

"\ 005. The agreenent for sale indeed creates an obligation

attached to the ownership of property and since the attaching

creditor is entitled to attach only the right, title and interest of

the judgnent-debtor, the attachnent cannot be free fromthe

obligations incurred under the contract for sale\005"

This Court had held the decisions by Bonmbay Hi gh Court in Rango

Ramachandra Kul karni v. Gurlingappa Chi nnappa Miuthal [AlIR 1941

Bom 198] and Yeshvant Shanker Dunakhe v. Pyaraji Nurji Tanboli

[AIR 1943 Bom 145] and the Hi gh Court of Travancore-Cochin in

Kochuponchi Varughese v. Quseph Lonan [AIR 1952 TC 467], to the

same effect to be the good | aw

10. On the basis of these two judgnents, the |earned counsel urged that
the objection application in the Execution Petition could not have been
therefore, thrown away by the Trial Court and the H gh Court as not being
mai nt ai nabl e. Considering the law laid down in Magunta M ning’'s case
(supra) it must be said that nmere hol ding of the auction does not bar the
objections thereto. It is our considered opinion that in this case the sale
was not confirmed and that made substantial difference. The word "sold"

in Clause (a) of the proviso to Rule 58 has to be read neaning thereby a
conplete sale including the confirmation of the auction. That not having
taken place, it cannot be said that the objection by the appellant was not ill-
founded or untenabl e as has been held by the High Court and the Tria

Court.
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11. However, a contrary view has been taken by the Patna H gh Court in
a reported decision in Kewal Singh v. Uresh Mshra [ AIR 1983 Pat na

303] where the Division Bench of the Patna H gh Court held that the term
"sol d" used in proviso (a) neans the stage when the property is auctioned
by the court and the bid is accepted by the court. The term does not refer
to the stage of confirmation of the sale when it is nade absol ute under
Rul e 92. The | earned Judge who was considering the interpretation of the
proviso, after clearing sone factual grounds, discussed the issue in para 7
of the judgnent. |In comng to the conclusion that the word "sold" woul d

i ncl ude the sale under Rule 58, even when it is not nade absol ute under
Rul e 92, the | earned Judge has taken into account the term "sold", "sale
set aside" and "sale confirned and nade absolute". The |earned Judge

held that these three terns referred to three stages in relation to the court
sale. Wile Rule 58 provides for the objection made before the property is
"sold", Rule 64 and onwards provide for the proclanmation of sale. The

| earned Judge then took note of two headings, one with respect to the sale
of novabl e property and the other Rule 82 with respect to the sale of

i movabl e property. The |earned Judge then proceeded to take note of

Rul es 89, 90 and 91. It was noted by the | earned Judge that the
implicationof the term"the sale having been made absol ute" has been
specifically provided in Section 65 of the Code which provided that where
the i nmovabl e property is sold in execution of a decree and such sal e has
become absol ute, the property shall be deened to have been vested in the
purchaser fromthe time when the property is sold and not fromthe tinme
when the sal e becone absolute. The |earned Judge then observed as

under :

"Thus, this rule is a pointer to the significance that though the

sale is conplete when it is ultimately made absolute but title to

the purchaser vests fromthe date of the sale. It may be

noticed, at this place, that there are uses of the two terns

"property sold" and "sale becones absolute" in this S. 65 and

the two terns used in the same section clearly suggests the

two stages as to the sal e having been held and the sale

subsequently made absolute. But what | have to determine, in

the present case is to find out the meaning of the term’the

property already sold in the proviso to R 58 nentioned

above. That term speaks of the 'sale held and not 'sale

havi ng been made absolute’ and as the distinction may be

marked the former termused in S. 58 inplies that that refers

to the stage when the "sale was hel d' and not the stage which

woul d cone subsequently when the "sale is nade absolute". 1

am supported of this view by two Bench decisions of this

Court and a Bench decision of the Calcutta H gh Court\005"

The | earned Judge then nade reference to the decision in Mst. Puphup
Dei Kuar v. Rantharitar Barhi [AIR 1924 Pat. 76] and proceeded to hold
ultimately that:

"I amof the view that the term’ property has been already sold’

used in the proviso to d. (1) of R58 refers to the stage when

the sale had taken place and does not refer to the stage when

the sal e becones absolute.™

Learned counsel for the respondent very heavily relied on this judgnent
and pointed out that the decision in Ms.Magunta M ning Co’ s case

(supra) the court had not considered the inpact of Section 65 CPC. It wll,
therefore, be our task to decide the correctness or otherw se of both the
j udgrent s.

12. Reverting back to the judgnent of Andhra Pradesh Hi gh Court in

M s. Magunta Mning Co’'s case, it will be seen that in para 14 of its
judgrment, the | earned Judge considered the inpact of Oder XXI Rule 59.
The | earned Judge hel d:

"The provisions of O 21 Ru.59 CPC show that where before a

claimis preferred or objection made, and the property

attached had al ready been advertised for sale, the court may,

if the property is i movable, make an order, that pending the
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adj udi cation of the claimor objection the property shall not be
sold, or that pending such adjudication, the property may be
sold but the sale shall not be confirned and any such order

may be made subject to such terns and conditions as to
security or otherwise as the court thinks fit. This provision
therefore provides that pending adjudication of a claimin
respect of imovable property the court nmay proceed with the
sal e but stay the confirmation. Obviously this has been nade
with a view to expedite the sale proceedings so that in the
event of the claimbeing rejected, the further proceedi ngs can
go on expeditiously. But it is clear that as long as the sale is
not confirned the status quo ante can be restored in case the
claimis allowed. It has been held that once the claimpetition
is allowed the sale will be treated as voi d because the interest
of the judgnent-debtor that was sold did not in fact belong to
hi m and the Court auction-purchaser would not get any title to
the property as the judgnent-debtor had no interest therein

and because the clainmant continues to retain his interest in
those properties vide Bibi Umatul Rasul v. Lakho Kuer [AIR
(1941] Patna 405]. To the sane effect is the decision in
Madhol al v. Gajrabi [AIR (1951) Nag. 194]."

"The termof O 21 R 63 are inperative and they decl are that

any order passed by the executing Court is subject to the

result of such a suit. In Phul Kumari v. Ghanshyam M sra,

(1907) ILR 35 Cal 202: (35 Ind App 22 (PC) their Lordships of
the Privy Council pointed out that the object of a suit under
S.283, Cvil P.C of 1882 which corresponds to O 21 R 63 of
the present Code is in effect to set aside a sunmary deci sion
When the cl ai mant succeeds in getting a decree in his favour
declaring his title to the property attached and that the
property is not liable for attachnent and sale in execution of a
particul ar decree the executing court’s power-to sell the
property in that execution proceedi ngs nust cease. ' The
claimant’s success in a suit under O 21 R 63 ousts the
jurisdiction of the executing court. f that is the result, the sale
must be pronounced to be a nullity and consequently not

capabl e of being confirmed under O 21, R 92, Cvil P.C"

These observations will show that the Andhra Pradesh H gh Court not only
consi dered the | anguage of Rule 59 and the inpact thereof as clearly

di spl ayed but also went on to consider the fact of the prior obligation
regarding the objector in the property and the fact that evenif the sale is
ef fected under Rule 58, it cannot obliterate the clainms of the objectors
which were created prior to the sale. This very situation with regard to

i mpact of the prior interest in the shape of Agreenment of Sale was taken
into consideration in the subsequent judgnent of Vannarakkal Kall althi
Sreedharan (cited supra) wherein the judgnents of the Bormbay Hi gh

Court and the Travancore-Cochin H gh Courts were approved. Thus in
considering the "time factor" of challenging the sale, the judgnent al so
considers the "locus standi factor" on account of any prior interest of 'the
objector in the suit property. This situation is very conspicuously absent in
the judgnent of the Patna H gh Court which has nerely chosen to go by

the | anguage of Section 65 CPC. W nust hasten to add that even if

under Section 65 CPC, the title "after the sal e has been nade absol ute

under Rule 92" relates back to the date of sale, it would still be subject to
the earlier rights of the objector and his interest in the suit property.
Therefore, in our opinion Section 65 would not, by itself, provide any

gui dance regarding the interpretation of the term"sold" in the said proviso.
Once it is held, as has been confirnmed by this Court in Vannarakka

Kal | al at hil Sreedharan’s case that the attachment cannot be free from

the obligations under the contract of sale, then the necessary sequatur

nmust follow that even after the factum of sale the objection would still lie
before the sale is nmade absolute. |n our opinion, therefore, the law laid
down by the Andhra Pradesh High Court in Ms.Mgunta Mning Co’'s

case is preferable to the law | aid down by the Patna Hi gh Court in Kewa
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Si ngh’ s case.

13. We have exanined the relied on judgnments of the Patna Hi gh Court
reported in Janki Mhan & Anr. V. Dr. S. Samaddar & Ors. [AIR 1962

Pat na 403] where the High Court relied on the judgments of the Calcutta
Hi gh Court in Sasthi Charan Biswan Banik & Ors. V. CGopal Chandra

Saha & Ors. [AIR 1937 Cal 390] as also judgnent of Patna H gh Court in
M . Puhupdei Kuar v. Rantharitar Barhi & Ors. [AIR 1924 Patna 76].
However, since we have taken a view that the judgnent of the Andhra
Pradesh High Court is correct, those judgnents would have to be held as
not |aying down a good law. A contrary view has been taken by Mdras

Hi gh Court in C. Jagannadhan v. Padayya [AIR 1931 Mad 782] which
supports the view of Andhra Pradesh Judgnent. We approve of that view
14. Again, it cannot be said that the present appellant has no | ocus
standi to raise an objection to the sale for the sinple reason that he had
filed a suit on the basi's of .an Agreenent of Sale. The factum of the
Agreenent of Sale was not denied by the second respondent. Therefore,
whet her the Agreenment of Sale was a good Agreenent of Sale entitling the
appel I ant for specific performance on the basis of that agreenment is
essentiall'y aquestion to be decided subsequently in the suit (though the
suit is earlier to the suit filed by the first respondent). Under such
ci rcunst ances there was a cloud on the property and a person like
appel | ant who had the obligation qua the property in the shape of an
Agreenment of Sale could not be held to be an utter outsider having no

| ocus standi to take the objections. This is the inport of the

af orement i oned deci'si on i n Vannarakkal Kallalthil Sreedharan’s case.

To the sane effect is the judgnent in Purna Chandra Basak v. Daul at Al
Mol | ah [AIR 1973 Cal . 432] where the learned Single Judge of that Court
has hel d:

"An attaching creditor can only attach the right, title and

interest of his debtor at the date of the attachnent and on

principle, his attachnent cannot confer upon himany higher

right than the judgnent-debtor had at the date of the

attachnment. |f a person, having a contract of sale.in his

favour, has such pre-existing right the attachment coul d not be

bi nding upon him If the promi se get a conveyance, after the
attachment, in pursuance of his contract, he takes a good tile

inspite of the attachment. "

The observations would only highlight the inportance of the Agreenent of
Sale which is prior in tinme of the attachnent as al so the unconfirnmed sale.
15. Learned counsel also points out the observations of this Court in
Desh Bandu Gupta v. N L. Anand & Rajinder Singh [(1994) 1 SCC 131]

in paragraph 5 which are to the follow ng effect:

"The auction-purchaser gets a right only on confirmation of

sale and till then his right is nebulous and has only right to

consi deration for confirmation of sale. |If the sale is set aside,

part fromthe auction-purchaser, the decree holder is affected

since the realisation of his decree debt is put off and he woul d

be obligated to initiate execution proceedings afresh to

recover the decree debt." (Enphasis supplied)

Fromthis the | earned counsel contended that since in this case the sale
had remained to be confirmed, there was no question of holding the
appel l ant to be an utter outsider or throwing his application as untenable.
16. It was urged before the H gh Court that the provisions of Oder XXl
Rule 58 read with the provisions of Order 22 Rule 101 spells out the duty
of the court to adjudicate all the questions relating to the rights of the
parties and that the Executing Court had failed to consider the provisions
in the proper perspective and it shoul d have deci ded as to whether the
decree between the first and second respondents is a collusive decree
nerely neant to defeat the right of the appellant herein. The

af orenmenti oned proviso to Rule 58 and nore particularly O ause (a) thereof
was the only provision relied upon by the H gh Court which is clear from
the observations nade in internal page 10 of the judgnent of the H gh

Court in the foll ow ng words:
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"Clause 5 of Order 21 Rule 58 CPC deals with a situation

where the claimor objection under the proviso to sub-rule (1)

is refused to be entertained by the court, the party agai nst

whom such order is nade nmay dispute, but, subject to the

result of such suit, if any, an order so refusing to entertain the
claimor objection shall be conclusive. The highest bidder in

the auction sale has been declared as the purchaser and that
therefore, the proviso to Order 21 Rule 58 CPCis attracted."

W have already shown that this is not the situation in |law. The H gh Court
further went on to suggest that a nerely Agreement hol der coul d not

prevent the right of the auction-purchaser to get the sale confirned. This
statenment is also patently incorrect statenent in law. W have, therefore,
no hesitation in holding that the High Court and the Trial Court were in
utter error in relying on proviso to Clause (a) to Rule 58 of Order XXI CPC.
The appeal has, therefore, to succeed. The Executing Court thus shall be
obliged to decide the objections raised by the appellant.

17. I'n the above circunstances the appeal is allowed. However, in the
facts and circunstances of the case, there will be no order as to costs.




