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BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT
[Arising out of S.L.P(Gvil) No. 2985/ 2005]

S.B. SINHA, J:

Leave granted.

Appel l ant is a manufacturer of " Adhesive' falling under Tariff Item
No. 68 of the erstwhile schedule to the Central Excise and Salts Act, 1944.
It was classified as such. It deposited the excise duty under protest. A
di spute arose as it was held tobe classifiable under Tariff Entry No. 68 by
an order dated 11.11.1985. Indisputably, the said order attained finality.
The question which arises for consideration is as to whether the appellant
was entitled to refund of the excess amount of the excise duty paid by it. An
application therefor was filed on 19.03.1985. The said application was
rejected. An appeal was preferred thereagai nst before the Collector of
Central Excise (Appeals). By an order dated 07.09.1989, the said appea
was al | owed stating :

"\ 005The refund arising due to this order cannot be rejected
on the plea that the department has preferred an appea

agai nst the order of CEGAT in the case of Nevichem
Synthetic Industries on the basis of which the above

order was passed. The facts and circunstances of the
appel l ant’ s case and that of Nevichem I ndustries and

di stingui shable. It is seen that the Asstt. Collector has
not based his conclusion upon the ratio of the said

CEGAT judgnent. A casual reference has been made to

the said CEGAT order by the Asstt. Collector after

reaching a findings on the classification of the inpugned
product. In view of the matter the appeal filed by the
department agai nst the CEGTAT order will have no

effect on the appellants even if it is decided in favour of
the department."”

Appel l ant thereafter filed several representations dated 21.09. 1989
and 11.07.1991 for refund of the said amobunt. As despite the said
representations, the anmount in question was not refunded, a notice of hearing
was given to it on 06.08.1991

It filed a wit petition. By reason of the inpugned judgnment, the wit
petition of the appellant was dism ssed, opining

"I'n view of the above, |earned Standi ng Counse
Shri Mal kan for the respondents was very nuch right in
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submitting that the respondents were not required to file
any reply to such type of petition. He has rightly
submitted that at first instance there was gross del ay of
about 2 years in approaching this Court by way of
petition for the claimof their refund and no one had
remai ned present on 26.8.1991, therefore, the respondent
no. 2 has not passed any order on the refund application
of the petitioner. He submitted that in absence of any
witten order passed by the respondent no. 2, this Court
shoul d not entertain this petition. There is a |ot of
substance in this submission. |f the respondent no.2 had
at all conveyed orally to the representative of the
petitioner on 26.8.1991 that the petitioner was not
entitled for any refund on the ground of unjust
enrichment then the petitioner could have requested the
respondent No.2 in witing to pass such order in witing.
But, nothing is done and it seens that because of the
delay of 2 years after sending rem nder to the respondent
No. 2 for refund, the petitioner approached this Court in
Cct ober; 1991 by way of this petition taking advantage of
the letter dtd. 6.8.1991 issued by the respondent No. 2.

In view of the above discussion, this petition fails
and is dismssed. Rule is discharged. However, there
shal | be no order as to costs."”

Section 11B of the Central Excise Act, 1944, (for short, 'the Act’) as
was applicable at the relevant point of time, read as under

"Section 11B: Caimfor refund of duty.- (1) Any
person claimng of any duty of excise may nake an
application for refund of such duty to the Assistant
Col l ector of Central Excise before-the expiry of six
mont hs fromthe rel evant date.

Provided that the limtation of six nonths shall not
apply where any duty has been paid under protest.

(2) If on receipt of any such application, the
Assi stant Collector of Central Excise is satisfied that the
whol e or any part of the duty of excise paid by the
applicant should be refunded to him he may nake an
order accordingly.

(3) Were as a result of any order passed in appea
or revision under this Act refund of any duty of excise
beconmes due to any persons the Assistant Collector of
Central Excise nay refund the anount to such person
wi thout his having to make any claimin that behal f."

It underwent an anendnent on or about 20.09.1991 by reason of
Section 3 of the Central Excise and Custons Laws (Anendnent) Act, 1991
whi ch reads as under

"Section 11B: Cdaimfor refund of duty.-(1) Any

person claimng refund of any duty of excise may nake

an application for refund of such duty to the Assistant
Conmi ssi oner of Central Excise before the expiry of six
nmonths fromthe rel evant date in such form and nmanner

as may be prescribed and the application shall be
acconpani ed by such docunentary or other evidence

i ncl udi ng the docunents referred to in Section 12A as the
applicant may furnish to establish that the amount of duty
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of excise in relation to which such refund is clained was
collected from or paid by, himand the incidence of such
duty had not been passed on by himto any other person

Provi ded that where an application for refund has
been nade before the comrencenent of the Centra
Exci se and Custons Laws (Anendrment) Act, 1991, such
application shall be deened to have been nade under this
Sub-section as anended by the said Act and the sane
shall be dealt with in accordance with the provisions of
sub-section (2) substituted by the Act.

Provided further that the limtation of six nonths
shal | not apply where any duty has been paid under
prot est.

(2) If, on receipt of any such application, the
Assi st ant  Comm ssi oner of Central Excise is satisfied
that the whol e or any part of the duty of excise paid by
the applicant is refundabl e, -he nay nmake an order
accordi ngly and the anmount so determined shall be
credited to the Fund.

Provi ded that the ampunt of duty of excise as
det erm ned by the Assistant Conm ssioner of Centra
Exci se under the foregoing provisions of thi's Sub-section
shal |, instead of being credited to the Fund, be paid to the
applicant, if such anobunt is relatable to \026

(a) rebate of duty of excise on excisable goods
exported out of Indiaor on excisable materials
used in the manufacture of goods which are
exported out of India;

(b) unspent advance deposits lying in balance in the
applicant’s account current maintained with the
Commi ssi oner of Central Excise;

(c) refund of credit of duty paid on exci sabl'e goods
used as inputs in accordance with the rul es nade,
or any notification issued, under this Act;

(d) duty of excise paid by the manufacturer, if he had
not passed on the incidence of such duty to any
ot her person;

(e) the duty of excise borne by the buyer, if he had not
passed on the incidence of such duty to any other
person;

(f) the duty of excise borne by any other suchicl ass of

applicants as the Central Governnment may, by
notification in the Oficial Gazette, specify;

Provided further that no notification under clause (f) of
the first proviso shall be issued unless in the opinion of
the Central CGovernnent the incidence of duty has not

been passed on by the persons concerned to any other
person.

(3) Notwi thstanding anything to the contrary
contai ned in any judgnent, decree, order or direction of
the Appellate Tribunal or any Court or in any other
provision of this Act or the rul es nade thereunder or any
other law for the tine being in force, no refund shall be
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nmade except as provided in Sub-section (2)"

The short question which arises for consideration before is as to
whet her in the peculiar facts and circunstances of this case, Section 11B, as
amended by Section 3 of the Central Excise and Custons Laws
(Anmendrent) Act, 1991, woul d be applicable.

We have noticed hereinbefore that the application for refund was

rejected by the Assessing Authority. It was, however, allowed by the
Appel l ate Authority. It is not in dispute that no further appeal was taken
therefrom The said order, therefore, attained finality. It matters little as to

whet her the application for refund was in the prescribed formor not. The
respondents herein could raise all contentions before the Appellate

Authority. In fact, before the original authority, a plea of unjust enrichnent
was raised. Such a plea, however, appears to have not been raised before
the Appellate Authority. If no such plea was raised, only because the
appel | ant hereinfiled an application to be dealt with on the adm nistrative
side for refund subsequently, the sanme would not, in our considered view,
attract the provisions of Section 11B as inserted by the Amendi ng Act of

1991.

The application filed subsequently by the appellant was required to be
filed to proceed with the matter on admnistrative side. Appellant had al
al ong been contending that despite such order, the ampunt in question had
not been refunded. It was, therefore, obligatory on the part of the concerned
authorities to conply with the order passed by the Collector. The authorities
were bound to do so in view of the doctrine of judicial discipline. The sane
havi ng not been done, \in our opinion, the plea sought to be raised now that it
was for the appellant to prove that the burden of the duty had not been
passed to the custoners cannot be accepted.

Section 11B was inserted with retrospective effect. However, the
retrospective effect and retroacti ve operation given to the said provision
confined only to cases where the applications for refund were pending. The
said provision did not apply to a case where the proceedi ng had cone to an
end before conming into force of the said anmendi ng provision

Rel i ance placed by the | earned Additional Solicitor General upon a
decision in Mafatlal Industries Ltd. . and OGhers v. Union of I'ndia and O hers
[(1997) 5 SCC 536], in our opinion, is msplaced. Therein this Court
categorically held that the provision of Section 11B as amended in the year
1991 woul d not apply to a case where proceeding for refund had cone to an
end. B.P. Jeevan Reddy, J. speaking for the nmjority, ~observed
"(xi) Section 11-B applies to all pending proceedings
notw t hstandi ng the fact that the duty nay have been
refunded to the petitioner/plaintiff pending the
proceedi ngs or under the orders of the
Court/Tribunal /Authority or otherwi se. It nust be held
that Union of India v. Jain Spinners and Union of India v.

[.T.C. [1993] Suppl. 4 S.C.C. 326 have been correctly
decided. It is, of course, obvious that where the refund
proceedi ngs have finally termnated - in the sense that the
appeal period has also expired - before the

commencenent of the 1991 (Amendnent) Act

(September 19, 1991), they cannot be re-opened and/or
governed by Section 11-B(3) (as anended by the 1991
(Amendrment) Act). This, however, does not mean that

the power of the appellate authorities to condone delay in
appropriate cases is affected in any manner by this
clarification made by us."

K. S. Paripoornan, J. in his separate judgnent observed

"\ 005Sections 11B(2) and (3) cannot be made applicable to
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refunds already ordered by the court or the refund

ordered by the statutory authorities, which have becone
final. It follows froma plain reading of Section 11B
Clauses (1) (2) and (3) of the Act. The provisions
contenpl ate the pendency of the application on the date

of the coming into force of the Anendnment Act or the

filing of an application which is contenplated under | aw,
to obtain a refund, after the Arendnent Act comes into
force. | amof the opinion, that if the said provisions are
hel d applicable, even to matters concluded by the

judgrments or final orders of courts, it anpbunts to stating
that the decision of the court shall not be binding and wll
result in reversing or nullifying the decision nade in
exercise of the judicial power. The |egislature does not
possess such power. The court’s decision nust always

bi nd parties unless the condition on which it is passed are
so fundanental ly altered that the decision could not have
been given in the altered circunstances. It is not so
herein. Shri Prithvi Cotton MIls Ltd. and Anr. v. Broach
Bor ough  Munici pality and Ors.” and Madan Mohan

Pat hak v. -Union of India and Os. etc. "

S.C. Sen, J. who delivered the mnority opinion, observed

"I shall now examine the other provisions of the
new y added sections. Sub-section (1) of Section 11B
requires an application for refund to be made. Sub-
section (2) requires the Assistant Comrissioner to pass
an order of refund provided the conditions set out therein
are fulfilled. Sub-section (3) merely |ays down that no
refund shall be nade except as provided in Sub-section
(2). There is a non obstante clause that this will operate
notwi t hst andi ng anything to the contrary contained .in any
j udgrment, decree, order etc. It is obvious that new
provisions will apply in cases where applications for
refund were made before the new provi sions canme into
force and al so subsequently. Sub-section (3) has no
retrospective effect. Wien a case has been finally heard
and di sposed of and no application for refund need be
made, Sub-section (3) cannot apply. If there is a
j udgrment, decree or order which has to be carried out, the
Legi sl ature cannot take away the force and effect of that
judgnent, decree or order, except by amending the |aw
retrospectively on the basis of which the judgment was
pronounced. "

We are not oblivious of the fact that this Court therein al'so dealt with
the applicability of the provisions of Section 72 of the Indian Contract Act,
1872, but then such a contention was specifically required to be raised. |f
the sanme had not been raised, the Revenue at a latter point of tine could not
be pernmitted to raise the said plea.

Strong reliance has been placed on Commi ssioner of Central Excise,
Munbai -11 v. Allied Photographics India Ltd. [(2004) 4 SCC 34]. Therein,
the question which arose for consideration was as to whether despite a
concessi on made by the assessee that it had passed on the burden to its sole
di stributor, the provision of Section 11B of the Act was attracted or not. The
di stributor noved an application on 11.02.1997 for refund under Section
11B of the Act. It was in the aforenentioned fact situation, this Court held
that the burden to prove that the incidence of duty was not passed on the
appl i cant seeking refund. The said decision cannot be said to have any
application in the instant case.

For the reasons aforementioned, we are of the opinion that the High
Court was not correct in opining that the appellant was bound to prove that
the incidence of duty was not passed on to its custoners. The impugned
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judgrment is set aside. The appeal is allowed with costs. Counsel ' fee
assessed at Rs. 10, 000/ -.




