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The following Order of the Court was delivered

The short question that arises for consideration in this appeal is as to
whet her a letters patent appeal would |lie against the judgnent of a | earned
Si ngl e Judge of the Hi gh Court filed under Section 299 of the Indian
Succession Act, 1925 (hereinafter referred to as "the Act’).

When this matter cane up before a Bench of two Judges, the Bench was of the
view that the aforesaid question requires to be considered by a Bench of
three Judges. It isin this way the matter has cone up before us.

The facts giving rise to this appeal are that on 8.12.1986 one Srish
Chandra Paul executed his last WII. On17.3.1988 he died. The appellant
herein who is a son of Srish Chandra Paul applied for probate before the
Additional District Judge, Agartala. The learned Additional District Judge
rejected the prayer for issue of probate. Aggrieved, the appellant
preferred an appeal under Section 299 of the Act before the Gauhati Hi gh
Court. A learned Single Judge of the Hi gh Court allowed the appeal and
granted letters of administration with a copy of the WIIl annexed thereto.
Aggri eved, the respondents preferred a letters patent appeal before a Bench
of the H gh Court. Before the said Bench, the appellant herein raised a
prelimnary objection that no such appeal is mintainable being barred by
Section 104 of the Code of Civil Procedure, 1908. The Bench overrul ed the
objection and directed for hearing of the appeal. It is at this stage the
appel l ant herein filed the present appeal by special |eave and by virtue of
the interimorder passed by this Court the hearing in the |etters patent
appeal was stayed. M. Sanjay Parikh. |earned counsel appearing for the
appel l ant reiterated the argunments rai sed before the Hi gh Court. M. Parikh
submitted that an appeal to the Hi gh Court in terms of Section 299 of the
Act woul d be governed by Section 104 of the Code of Civil Procedure.
According to the | earned counsel, as an order passed by the District Judge
in a contentious proceeding is not a decree within'the nmeani ng of Section
2(2) of the Code of Civil procedure, the appeal would not lie froma decree
as provided for under Section 96 of the Code of Civil Procedure. No forma
decree is drawn up for such purpose nor the sane can be annexed to the
nmenor andum of appeal. In that view of the matter, sub-section (2) of
Section 104 of the Code of Civil Procedure is a bar as regards

mai ntai nability of appeal under clause 15 of the letters patent of the
Calcutta Hi gh Court. The | earned counsel in support of the said contention
strongly relied upon Balwant v. Minabai, AR (1991) Madhya Pradesh 11
Jyotirindra Nath Chowdhury v. Pratim Rani Debi, ILR (1967) 1 Cal. 278 and
Balai Lall Banerjee and Os. v. Debaki Kumar Ganguly and Ors., AIR (1984)
Cal. 16. He would further subnmit that in terms of clause 15 of the Letters
Pat ent, an appeal woul d be nmi ntai nabl e when an original order is passed by
a Single Judge of the Hi gh Court and or when an appellate order is passed
in an appeal arising froma decree and not from an order
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According to the | earned counsel, by virtue of Section 104 of the Code of
Cvil Procedure, the judgnent under challenge in the High Court not being a
j udgrment and decree passed by the | earned Single Judge, no letters patent
appeal would lie there against. In support of the said contention, strong
reliance has been placed on Shah Babula Khinji v. Javaben D. Kania and
Anr., [1981] 4 SCC 8 and New Kenilworth Hotel (P) Ltd. v. Orissa State

Fi nance Corporation and Os., [1997] 3 SCC 462.

The | earned counsel appearing on behal f of the respondents, on the other
hand, would submt that the question is squarely covered by a recent
judgrment of this Court in Sharda Devi v. State of Bihar, [2002] 3 SCC 705.

It is not disputed that the Indian Succession Act, 1925 is a special Act
and Section 299 thereof provides for an appeal against the order passed by
the District Judge either refusing or issuing probate, to the Hi gh Court in
accordance with the provisions of the Code of Civil Procedure, 1908.

Section 268 of the Act Provides that the proceedings for grant of probate
and | etters of adm nistration shall, save as therein provided, be

regul ated, so far as the circunstances of the case permt, by the Code of
Cvil Procedure, 1908. The proceedings for grant of probate is initiated by
filing an application-under Section 276 of the Act. The details which are
required to be stated therein have been specified in the said provision
Section 278 of the/Act simlarly provides for the manner in which an
application for grant’ of letters of admnistrationis to be filed. Sub-
section (1) (c) of Section 283 enpowers the District Judge to issue
citations calling upon all persons clainng to have any interest in the
estate of the deceased to come and see the proceeding after issuance
thereof. Section 284 of the Act provides for 1odging of caveats. Once a
caveat is |odged, the proceeding becones contentious. Section 295 of the
Act Provides for procedure in contentious nmatters whereas Section 299
provi des for an appeal fromthe orders passed by the District Judge in the
pr oceedi ngs.

Sections 295 and 296 read thus:

"295. Procedure in contentious cases.-In any case before the District Judge
in which there is contention, the proceeding shall take, as nearly as nay
be the formof a regular suit, according to the povisions of 'the Code of
the Givil Procedure, 1908, in which the petitioner for probate or letters
of adm nistration, as the case may be, shall be the plaintiff, and the
person who has appeared to oppose the grant shall be the defendant.”

"299.- Appeals fromorders of District Judge.-Every order nmade hy a
District Judge by virtue of the powers hereby conferred upon him shall be
subj ect to appeal to the High Court in accordance with the provisions of
the Code of Civil Procedure, 1908, applicable to appeals.”

The provisions referred to herei nbefore clearly go to show that although
the contentious proceedi ngs woul d not be treated as regular suit or upon
deterninations of the issues raised therein a decree'is not to follow the
j udgrment but procedural provisions of the Code of Civil Procedure would be
applicable. The words "in accordance with the provisions of the Code of
Cvil Procedure, 1908" occurring in Section 299 of the Act, therefore, do
not refer to any substantive rights of the parties but nmerely procedura
part thereof.

A right of appeal of a party in a contentious proceeding is, therefore, to
be found in the provisions of Section 299 of the Act itself and not in
Section 104 of the Code of Civil Procedure. Section 299 of the Act states
that all orders passed by the District Judge are appeal able. Although ex
facie, all orders are appeal abl e ones, however the decisions rendered in
various jurisdictions point out the inherent limtations contained therein
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It is interesting to note that the Al ahabad H gh Court in Mss Eva
Mount st ephens v. M. Hunter Garnett Ornme, |ILR (1913) 35 All, 448 held that
an order passed in a contentious proceeding for grant of probate and
letters of adnministration with a copy of WIl would be a decree. Sone other
H gh Courts, however, have taken a contrary view. See G S. Nayyar v. Snt
Kaushal ya Rani and Ors., ILR (1974) 2 Delhi 5

It is further interesting to note that procedures have been adopted in sone
H gh Courts including the Al ahabad. Bonmbay, Madras, Rajasthan and Patna

Hi gh Courts to prepare a fornmal decree but such a procedure has not been
adopted in some other. The judgments of different Hi gh Courts are also at
variance as regards the amount of court fee payable in an appeal filed
under Section 299 of the Act.

It is in the aforenentioned context, the question is as to whether the
provi si on of Section 104 of the Code of Civil Procedure is attracted in an
appel | ate proceedi ng under the Jdndian Succession Act is required to be
consi der ed.

Section 104 of the Code of Civil Procedure provides that an appeal shal

lie fromthe orders specified therein and save as otherw se expressly
provided in the body of the Code or by any law for the tine being in force,
fromno other orders:

"(ff) an order under Section 35A:

(ffa) an order under Section 91 or Section 92 refusing leave to institute a
suit of the nature referred to in Section 91 or Section 92, as the case may
be;

(9) an order under Section 95:

(h) an order under any of the provisions of this Code inposing a fine or
directing the arrest or detention in the civil prison of any person except
where such arrest or detention is in execution of a decree:

(i) any order made under rules from which an appeal 'is expressly allowed by
rul es:

Provi ded that no appeal shall |ie against any order specified in clause
(ff) save on the ground that no order or an order for the paynment of |ess
amount, ought to have been made.’

It is not disputed that Section 299 of the Act expressly provides for an
appeal to the High Court. The right of appeal, therefore, is not conferred
under Section 104 of the Code of Civil Procedure. The words "save as
expressly provided by any other Act" were inserted in the said provisions
in 1908 having regard to difference of opinions rendered in the judgnents
of various High Courts as regards the applicability of letters patent. The
H gh Courts of Calcutta, Madras and Bonbay foll owi ng the decisions of the
Privy Council in murrish Chunder v. Kaisunder, (1883) 9 Cal. 482: 10 | A 4
hel d that Section 588 of the Code of Civil Procedure, as it then stood, did
not take away the jurisdiction of clause 15 of the Letters Patent whereas
the All ahabad Hi gh Court in Bannu Bibi v. Mehdi Husain, (1889) 11 All. 375
held to the contrary. The said words were, therefore, added in the 1908 Act
to give effect to the Calcutta, Madras and Bonbay Hi gh Courts’ deci sions.

Had the intention of the Legislature been that an appeal under Section 299
woul d be governed by the provisions of the Code of Civil Procedure, the
Legi sl ature coul d have used the | anguage as has been done in Section 28 of
the H ndu Marriages Act providing that all decrees and orders passed under
the Act "may be appeal ed fromunder any |law for the time being in force."

It is one thing to say that as no decree is prepared, the procedura
provisions for preferring an appeal as required under Order 41 Rule 1 of
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the Code of Civil procedure shall not be applicable and, thus, a copy of
the decree is not required to be annexed with the nenorandum of appeal but
it is another thing to say that a right of appeal is provided under Section
104 of the Code of Civil Procedure itself. Section 104 of the Code of G vi
Procedure specifies matters which woul d appeal able and no other. Under the
Code of Civil Procedure appeals fromorders are provided for in Section 104
and Order 43 Rule 1 thereof. The said provisions contain a full list of
appeal abl e orders. It does not contenplate orders or decree passed under a
speci al statute.

By reason of Section 104 of the Code of Civil Procedure the bar of appea
under a special statute is saved. A plain reading of Section 104 of the
Code of Civil Procedure would show that an appeal shall lie froman
appeal abl e order and no other order save as otherw se expressly provided in
the body of this Code of or by any law for the tinme being in force. Section
104 of the Code merely recognises appeal s provided under special statute.

It does not create-a right of appeal as such. It does not. therefore bar
any further appeal also, if the sane is provided for under any other Act.
for the time being in force. Wenever the statute provides such a bar. it
is so expressly stated as woul d appear from Section 100A of the Code of

G vil Procedure.

If a right of appeal is provided for under the Act. the Iimtation thereof
nmust al so be provided therein. A right of appeal which is provided under
the Letters Patent cannot be said to be restricted. Limtation of a right
of appeal, in absence of any provision in a statute cannot be readily
inferred. It is now well-settled that the appellate jurisdiction of a
superior court is not taken as excluded sinply because subordinate court
exercises its special jurisdiction. In GP. Singh's 'Principles of
Statutory Interpretation’, it is-stated:

"The appellate and revisional jurisdiction of superior courts is not taken
as excluded sinply because the subordinate court exercises a specia
jurisdiction. The reason is that when a special Act on matters governed by
that Act confers a jurisdiction to an established court, as distinguished
froma persona designate, without any words of limtation, then, the
ordinary incident of procedure of ‘that court including any general right of
appeal or revision against its decision is attracted..."

But an exception to the aforementioned rule is on nmatters where the specia
Act sets out a self-contained Code, the applicability of the general I|aw
procedure woul d be inpliedly excluded. See Upadhyaya Hargovi nd Devshanker
v. Dhirenderasinh Virbhadrasi nnhji Sol anki and Ors., AIR (1988) SC 915:
[1988] 2 SCR 1043.

It is in the aforementi oned backdrop the decisions relied upon'by M.
Pari kh need be consi dered.

In Bal want v. Mainabai’s case (supra), |earned Single Judge of the Madhya
Pradesh Hi gh Court was considering the question as to whether a

m scel | aneous appeal woul d be maintainable. It did not decide the question
that an appeal shall lie only under Section 104 of the Code of Cvi
Procedure but nerely held that a m scell aneous appeal woul d be naintai nabl e
having regard to the fact that an appeal under Section 299 lies against an
order passed by the District Judge. In Jyotrindra Nath Chowdhry *s case
(supra), a question arose as to whether an order appointing the
Admi ni strator woul d be appeal able. Sen. J.. as he then was. observed:

"The I ndian Succession Act is a law for the tine being in force. Section
299 of this Act says that every order nade by the District Judge by virtue
of the powers conferred upon himby the Act shall be subject to appeal to
the H gh Court. Though such an order does not fall within any of the
clauses of s. 104, CP.C, still it is appeal able because the Indian
Succession Act expressly provides otherwise. In other words, such an order
falls within the saving clauses of s.104, CP.C."
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Thi s deci sion cannot be said to be an authority for the proposition that an
appeal under Section 299 of the Indian Succession Act woul d be an appea
expressly provided for under Section 104 of the Code of Civil Procedure.

The Cal cutta High Court in that case was concerned with the question as to
whet her an appeal woul d be maintai nable or not having regard to the fact
that the order was an interlocutory one and in that view of the matter the
sai d deci sion cannot be said to have any application in the instant case.

In Balai Lall Banerjee's case (supra), again a question arose as to whether
an order for grant of probate or letters of admnistration is a decree or
not. It was held that as a fornmal decree was not required to be drawn up
the sane is not required to be annexed with the copy of the nenorandum of
appeal

The deci sions rendered by various Hi gh Courts woul d show that different

vi ews have been taken on various aspects of the matter, nanmely, as regards
the nature of the order passed, the procedure to be adopted, applicability
of letters patent of the H gh Court, anpbunt of court fee payable on a Menon
of Appeal etc.

Despite the fact that Section 299 of the Act states that all orders shal
be appeal abl e, attention of the H gh Courts was engaged in |aying down the
| aw as to whet her even-an interlocutory order woul d be appeal abl e or not
and/ or the extent of jurisdiction of the appellate court in relation
thereto or the procedure applicable therefor . The orders passed under
Section 299 of the Act nmay be an interlocutory order determining the rights
of the parties or a final order. Wen a final order is passed in a
contentious suit, as would be evident fromthe provisions contained in
Section 295 of the Act, the procedures of the Code of Civil Procedure are
required to be foll owed. Therefore, a final order passed between the
parties adjudicating upon the rights and obligations which are binding
between the parties thereto and are enforceabl e, although may not be,
stricto sensu a decree within the meaning of Section 2(2) of the Code of
Cvil Procedure Code but it is beyond any cavil that the sane would be a
judgrment within the neani ng of Section 2(9) thereof.

Wi | e deternining the question as regards clause 15 of the Letters Patent,
the court is required to see as to whether the order sought to be appeal ed
against is a judgnent within the neaning thereof or not. Once it is held
that irrespective of the nature of the order, meaning thereby whether
interlocutory or final, a judgnment has been rendered, clause 15 of the
Letters Patent would be attracted.

The Suprene Court in Shah Babulal Khinji 's case (supra) deprecated a very
narrow i nterpretation on the word ’'judgnent’ w thin the meaning of clause
15.

This Court said:

"a court is not justified in interpreting a |l egal termwhich anounts to a
conpl ete distortion of the word 'judgnment’ so as to deny appeal s even

agai nst unjust orders to litigants having genuine gri evances so as to make
them scapegoats in the garb of protecting vexatious appeals. |In-'such cases,
a just balance nust be struck so as to advance the object of the statute
and give the desired relief to the litigants, if possible.”

In Shah Babulal Khinji 's case (supra), the Apex Court in no uncertain
terns referred to the judgnent under the Special Act which confers
additional jurisdiction to the H gh Court even in internal appeals from an
order passed by the Trial Judge to a |larger Bench. Letters Patent has the
force of law. It is no longer res Integra. C ause 15 of the Letters Patent
confers a right of appeal on a litigant agai nst any judgnent passed under
any Act unless the same is expressly excluded. O ause 15 may be subject to
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an Act but when it is not so subject to the special provision the power and
jurisdiction of the High Court under Clause 15 to entertain any appeal from
a judgrment woul d be effective.

This matter may be exam ned from anot her angl e.

Sub-section (2) of Section 104 of the Code of Civil Procedure provides that
no appeal shall lie fromany order passed in appeal under "this Section".
This al so shows that if appeal is provided for under any other |aw, Section
104 of the Code of Civil Procedure would have no application

The decision of this Court in Shah Babulal Khinji ’'s case (supra) has been
considered in sone details by a Special Bench of the Calcutta H gh Court in
M's. Tanusree Art Printers and Anr. v. Rabindra Nath Pal, [2000] 2 CHN 213
and 2000 (2) CHN 843. It was pointed out:

"I'f the right of appeal is a creature of a statute, the same woul d be
governed by the said statute. Wiether an appeal under O ause 15 of the
Letters patent will be maintai nable or not when the matter is governed by a
Speci al  Statue will also have to be judged fromthe schenme thereof, (e.g.
despite absence of bar, a Letters Patent appeal will not be nmintainable
froma judgenment of the learned Single Judge rendered under the
Representati on of People Act.)"

It was pointed out that in Shah Babulal Khinji's case (supra ) this Court
posed three questions namely:

"(1) Wiether in view of clause 15 of the Letters Patent an appeal under
section 104 of the Code of Civil Procedure would lie? 2) Wether clause 15
of the Letters Patent supersedes Order 43 Rule 1 of the code of G vi
Procedure? 3) Even section 104 of the CPC has no application, whether an
order refusing to grant injunction or appoint-a receiver wuld be a
judgrment within the nmeaning of C ause 15 of the Letters Patent?"

The Apex Court answered each of themfroma different angle:

(a) Section 104 of the Code of Civil Procedure read with Order 43 Rule 1
expressly authorizes a forum of appeal against orders falling under various
clauses of Order 43 Rule 1 to a Larger Bench of a Hi gh Court without at al
di sturbing interference with or overriding the Letters Patent jurisdiction

(b) Having regard to the provisions of section 117 and Order 49 Rule 3 of

the Code of Civil Procedure which excludes various other provisions from

the jurisdiction of the H gh Court, it does not exclude Order 43 Rule 1 of
t he CPC.

(c) There is no inconsistency between section 104 read with O/der 43 Rule
and the appeal s under Letters Patent, as Letters Patent in any way does not
exclude or override the application under section 104 read with O der 43
Rul e 1 which shows that these provisions would not apply in interna
appeal s within the Hi gh Court "

The Letters Patent establishing the H gh Court of Judicature at Calcutta is
extended to the Gauhati Hi gh Court. C ause 15 of the said Letters Patent
provi des as under: -

" Appeal fromthe Courts of original jurisdiction to the Hgh Court inits
appel l ate jurisdiction-And we do further ordain that an appeal to the said
Hi gh Court of judicature at Fort WIlliamin Bengal fromthe judgment (not
bei ng a judgenent passed in exercise of appellate jurisdiction in respect
of a decree or order nade in the exercise of appellate jurisdiction by a
court subject to the superintendence of the said H gh Court and not being
an order nmade in exercise of a revisional jurisdiction, and not being a
sentence or order passed or made in exercise of the powers of
superi nt endence under the provisions of Section 107 of the Government of
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India Act, or in exercise of crimnal jurisdiction) of one Judge of the
sai d Hi gh Court or one Judge of any Division Court, pursuant to section 108
of the Governnment of India Act, and that notw t hstandi ng anyt hing

her ei nbef ore provi ded, an appeal shall lie to the said H gh Court or one
Judge of any Division Court, pursuant to Section 108 of the CGovernnent of
India Act, on or after the first day of February 1929 in the exercise of
appel l ate jurisdiction in respect of a decree or order nade in the exercise
of appellate jurisdiction by a court subject to the superintendence of the
sai d High Court where the Judge who passed the judgnent declares that the
case is fit one for appeal; but that the right of appeal from other
judgrments of Judges of the said H gh Court or of such Division Court shal
be to Us, Qur heirs or successors in Qur or Their Privy Council, as

herei nafter provided."

Thus O ause 15 pernits an appeal against the order passed by a Single Judge
of the H gh Court in the second forum This Court in National Sew ng Thread
Co. Ltd Chi danbaramv. Janmes Chadw ck and Bros Ltd. AIR (1953) SC 357 held
that as regards a judgment passed by a Single Judge of H gh Court
exercising ifs power under Section 76 of the Trade Marks Act, a Letters

Pat ent Appeal would be naintai nabl e. The said decision has been foll owed by
this Court in Maharashtra State Financial Corporation v. Joycee Drags and
Phar maceuticals Pvt, Ltd and On., [1991] 2 SCC 637,

In Union of India and Os, v. Aradhana Trading Co. and Ors, [2002] 4 SCC
447, this Court while referring to National Sewi ng Thread Co. 's case
(supra), distinguished the sanme on the ground that under the Arbitration
Act, there exists a specific provision relating to an appea

in New Kenilworth Hotel (P) Ltd (supra), this Court dealt with an order
passed by a Single Judge of the H gh Court in an appeal fromor under O der
39, Rule 1 Code of Civil Procedure, in that case, Section 104 of the Code
of Civil Procedure was, therefore, clearly attracted. The Court, however,
observed

"The question then is whether notw thstandi ng such prohibition, though an
order of injunction passed by the | earned Single Judge in the appellate
jurisdiction under Order 39, Rule(! is a judgnent, as held by this Court in
Shah Babul al Khinji v, Jayaben D. Kania, an appeal ‘would He on the basis
thereof. It is contended that an appeal would lie to the Division Bench, W
find no force in the contention, it is true that the |earned Judges
conprising the Division Bench as well as the Full -Bench of the Hi gh Court
construed that the ratio in Shah Babul al Khinji case would attract item
(ii) of the analysis of the teamed Judges and, therefore, an appeal would
lie to the Division Bench. W are of the view that the | earned Judges, wth
due respect, have not understood the scope of the judgnent in Shah Babul a
Khinji case in its proper perspective. Therein, the learned Single Judge
exercising the original jurisdiction of the Hi gh Court passed an order in
applications filed under Order 40, Rule 1 for appointrment of a receiver and
i ssue of injunction order under Order 39, Rule 1,"

The said decision is not applicable in the instant case inasmuch as the

| earned Single |ludge of the Hi gh Court was exercising an appel |l ate power
provi ded under a special statute and not under Section 104 of 'the Code of
Cvil Procedure, New Kenilworth (supra) was distinguished by this Court is
Chandra Kanta Sinha v. Oiental Insurance Co. Lid and O's,, [2001] J 6 SCC
158 and therein National Sewing Thread Co’s case (supra) was relied upon
sayi ng:

"Learned counsel for the respondents, however, argued that clause 10
provi des that an appeal shall lie to the said H gh Court only from"a

j udgrment passed in exercise of the appellate jurisdiction not being a

j udgrment passed in the exercise of the appellate jurisdiction" and as the
j udgrment of the | earned Single Judge was passed in the appellate
jurisdiction, a letters patent appeal was not nmaintainable. In our view,
the contention of the | earned counsel is based on a m sreadi ng of clause
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10. He has overl ooked the vital words, nanely "in respect of a decree or
order made in exercise of appellate jurisdiction by a court subject to the
superintendence of the said High Court" in the first |inb of clause 10. If
those words are also read along with the words relied upon by the |earned
counsel, it becomes clear that the appellate jurisdiction nmentioned therein
refers to a second appeal under Section 100 CPC (or under any provision of
a special Act) which is in respect of a decree or order made in exercise of
appel late jurisdiction in the first appeal, filed under Section 96 CPC (or
under any provision of a special Act) by a court subject to the
superintendence of the Hi gh Court. In other words, froma judgnment passed
by one Judge in second appeal, under Section 100 CPC or any other provision
of a special Act no letters patent appeal will lie to the H gh Court

provi ded the second appeal was agai nst a decree or order of a District

j udge or a Subordi nate Judge or any other Judge subject to the
superintendence of the H gh Court passed in a. first appeal under Section
96 CPC or any other provision of a special Act."

It was further held:

“I'n New Keni'lworth Hotel (P) Ltd. case aggrieved by the order of the tria
court passed under Order 39 Rules (1) and (2), an appeal under Section
104(1) CPC read with Oder 43 Rule I(r) was filed before the Hi gh Court

whi ch was di sposed of by one Judge of the Hi gh Court. Fromthe
order/judgnment of one Judge, a letters patent appeal (second appeal) was
filed before the Division Bench under Cl ause 10 of the Letters Patent of
the Orissa H gh Court. The Division Bench of the High Court held that the
letters patent appeal was not maintainable. Having regard to the provision
of Section 104(2), the appeal before the Division Bench was barred. On
appeal to this Court it was held: (SCC p. 466, para 10)

"As held earlier, the right of appeal is a creature of the statute and the
statute having expressly prohibited the filing of second appeal under sub-
section (2) of Section 104. the right of appeal provided under clause 10 of
the Letters Patent would not be available."

Therefore, reliance on the Judgnment of this Court in New Kenilworth Hote
(P) Ltd. case will be of no avail (to the respondents."”

We nmay notice that even in Minicipal Corporation of Brihannunbai and Anr.

v. State Bank of India, [1999] 1 SCC 123, this Court while interpreting the
provi sions of Section 218-D and 217(1) of the Bonbay Muinicipal Corporation

Act, 1888, held that when an appeal is in the formof second appeal having

regard to the bar contained in Section 100A of the Code of Civil Procedure,
no further appeal shall lie. It was observed:

"This section has been introduced to mininize the delay in the finality of
a decision. Prior to the enactnent of the above provision, under the
letters patent, an appeal against the decision of a Single Judge in a
second appeal was, in certain cases, held conpetent, though under Section
100 of the Code of Civil Procedure, there was sone inhibition against
interference with the findings of fact. The right of taking recourse to
such an appeal has now been taken away by Section 100-A of the Code of
Cvil Procedure (supra). Since an appeal under Section 217(1) of the Act is
a first appeal in a second forunm court and an appeal under Section 218-D of
the Act is the second appeal in the third forunmcourt, no further appea
woul d be conpetent before the fourth forumcourt in view of Section 100-A
of the Code of Civil Procedure (supra)."

In Prataprai N, Kothari v. John Braganza, [1999] 4 SCC 403, even in a suit
for possession only not based on title, a letters patent appeal was held to
be mai ntai nabl e.

The decision of this Court in Sharda Devi v. State of Bihar, [2002] 3 SCC
705 is also to the sane effect, wherein in para 9 it was held:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

"A Letters patent is the charter under which the H gh Court is established.
The powers given to a H gh Court under the Letters Patent are akin to the
constitutional powers of a High Court. Thus when a Letters Patent grants to
the H gh Court a power of appeal, against a judgnent of a Single Judge, the
right to entertain the appeal would not get excluded unless the statutory
enact ment concerned excludes an appeal under the Letters Patent.”

Section 54 of the Land Acquisition Act. 1894 provides for an appeal before
the H gh Court and thereafter to the Suprene Court and despite the sane it
was held that a letters patent appeal under clause 15 would be

nmai nt ai nabl e.

For the aforesaid reasons, we are of the view that the order passed by the
Si ngl e Judge was appeal able to Letters Patent Bench and the objection in
regard to maintainability of appeal was rightly overruled by the H gh
Court. Consequently, this appeal falls and is, accordingly, dismnmssed. W
direct the H gh Court to decide the letters patent appeal expeditiously.




