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PETI TI ONER
RAGHUBI R PROSAD DUDHEWALLA
Vs.
RESPONDENT:

CHAMANLAL MEHRA & ANR

DATE OF JUDGVENT:
10/ 05/ 1963

BENCH

ACT:

Crimnal Trial-Wtness giving false evidence-Prosecution
if can be initiated-Code of Criminal Procedure, 1898 (Act V
of 1898), ss. 476, 477, 478, 479A

HEADNOTE

The appellant was a prosecution wtness against the
respondents. That ~ case ended in the acquittal of the
respondents. An application was noved under s. 476 of the

Code of Criminal Procedure before the Magi strate against the
appel  ant and sone ot her prosecution w tnesses with a prayer
that a conplaint be nade against them The Magistrate was
of opinion that s. 479A of the Code of Crinminal Procedure
was a conplete bar  to action being taken against the
appel | ant and ot her prosecution w tnesses.” So no. conplaint
was filed agai nst them

On appeal the Hi gh Court set aside the order of the
Magi strate and directed the Magi strate concerned to file a
conpl ai nt agai nst the appellant in respect of offences under
S. 467 and s. 467/120B of the Indian Penal Code as s. 479A
of the Code of Crimnal Procedure had no application to the
facts of the present case.

Held that s. 479A had no application to prosecution for
of fences other than an offence under s. 193 and  cognate
sections in Ch. X and that as regards other offences ss.
476, 477, 478 and 479 of the Code of Crimnal Procedure
continue to apply even after the enactnent of s. 479A

JUDGVENT:
CRIM NAL APPELLATE, JURI SDICTION: Crimnal Appeal No. 44
of 1961.

Appeal by special |eave fromthe judgnent and order dated
Septenber 16, 1960 of the Calcutta High Court in_ Crinina
Appeal No. 56 of 1958.

D. N. Mukherjee, for the appellant,
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B. K Bhattacharya, and Sukumar Ghose, for the respondent
No. 1.
P. K Chatterjee and P. K Bose, for the respondent No. 2.
1963. My 10. The judgnment of the Court was delivered by
DAS GUPTA J.-This appeal by special leave is against a
deci sion of the Calcutta H gh Court.

The appellant was examined as a wtness for t he
prosecution in the court of the Additional Chief Presidency
Magi strate, Calcutta, in a case instituted by one Mayadas
Khanna against the respondent. Chamanlal Mehra and two
ot her persons under ss. 504 and 506 of the Indian Pena
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Code. That case ended in the acquittal of the accused
persons on May 10, 1957. On June 28, 1957 an application
was made in the Magistrate’'s court under s. 476 of the Code
of Criminal Procedure alleging that this appellant and some
of the other witnesses, including Mayadas Khanna, exani ned
for the prosecution in that case had "given fal se evidence
and/ or have fabricated false evidence for the purpose of
being used in proceedings before the Court and have used
false and or fabricated evidence as genuine and/or have
forged docunent and/or have used as genuine forged docunent
and each of the accused has abetted others in conm ssion of
these offences, and praying that after the necessary enquiry
a conmplaint be made to the Chief Presidency Magistrate
against themfor the offences conmitted by these acts. It
appears that the | earned Magistrate M. jahangir Kabir who
had di sposed of the crimnal case against Chananlal Mehra
was no | onger available and the application under s. 476 was
transferred by the Chief Presidency Magistrate to the file
of M. J. M Bir, Presidency Magi strate, for disposal. For
this

982

purpose the Chief Presidency Magistrate nonminated M. J. M
Bir as successor of the trying Magistrate. M. Bir was of
opi nion that s. 479A of the Code of Crimmnal Procedure was a
conplete bar against  any action being taken by him in
respect of this appellant and others who were nerely
wi t nesses on the side of the conplaint in the crimnal case.
He therefore directed a conplaint to be | odged only against
Mayadas Khanna, the conplainant, in the crimnal case under
s. 504 and s. 506 of the Indian Penal Code and rejected the
application as agai nst the rest.

On appeal by Chamanlal Mehra against the Magistrate’'s
refusal to make a conpl ai nt agai nst the other persons the
H gh Court of Calcutta held that s. 479-A of the Code of
Crimnal Procedure had no application to the offence of
committing forgery or being a partyto a crimnal conspiracy
to commt forgery. The H gh Court considering it expedient
inthe interests of justice that a conplaint should be nmade
agai nst this appellant in respect of an offence under s. 467
and s. 4671120-B of the Indian Penal Code that he appeared
to have comitted, set aside the order of the Magistrate .in
respect of this appellant and made an order that such a
conpl ai nt be made.

The correctness of the High Court’s view that s. 479A has
no application to offences under s. 467 and-s. 467/120B and
does not bar an action being taken agai nst a w tness under
s. 476 of the Code of Crimnal Procedure for such offences
is challenged before us. The relevant portion of s.  479A
which was inserted in the Code of Criminal Procedure by the
Amendnent Act or 1955 runs thus :-

"Not wi t hst andi ng anyt hi ng cont ai-ned in
sections 476 to 479 inclusive, when any
Cvil., Revenue or Crimnal Court is of
opi nion that any person appearing before it as
a witness

983

has intentionally given false evidence in any
stage of the judicial proceedings or has
intentionally fabricated false evidence for
the purpose of being used in any stage of the
j udi ci al proceedi ng, and that, for t he
eradication of the wevils of perjury and
fabrication of false evidence and in the
interests of justice, it is expedient that
such witness should be prosecuted for the
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of fence which appears to have been committed
by him the Court shall, at the time of the
delivery of the judgnment or final or der
di sposi ng of such proceeding, record a finding
to that effect stating its reasons therefore
and may, if it so thinks fit, after giving the
wi tness an opportunity of being heard, make a
conplaint thereof in witing signed by the
presiding officer of the Court setting forth
the evidence which, inthe opinion of the
court, is false or fabricated and forward the
same to a Magistrate of the first class having
jurisdiction..............
There is divergence of judicial opinion on the question
whether if action could have been taken by the crimna
court under s. 479A but was not taken action can still be
taken under s. 476 of the Code of Crimnal Procedure. But
that question does not arise for consideration before us.
The question here is : Assum ng that where action could have
been taken under's. 479A of the Code of Criminal Procedure
but was not ~taken by the crinminal court concerned, for
of fences of giving false evidence in any stage of a judica
proceedi ng or for intentional fabrication of false evidence
for the purpose of being used in any stage of a judicia
proceedi ng, no action can be taken under 's. 476 of the Code
of Criminal Procedure, is it further correct to say that no
such action under s. 476 of the Code of Crininal Procedure
can be taken even.in respect of offences of forgery or
conspiracy to commt forgery ?
984
W do not see any reason why this should be so. The
special procedure of s. 479A is prescribed “only for the
prosecution of a wtness for the “act -of giving false
evidence in any stage of a judicial proceedings or for
fabrication of fal se evidence for the purpose of being used
in any stage of a judicial proceeding. There is nothing in
the section which precludes the application of any other
procedure prescribed by the Code in respect ‘of / other
of f ences. In applying the principle that a specia
provision prevails over a general provision, the scope of
the special provision must be strictly construed in order to
find out how nuch of the field covered by the genera

provi sion is also covered by the special provi si on
Exam ning the special procedure prescribed by s. 479 A in
that light, it is inmportant to notice that the act of

intentionally giving false evidence in any stage of a
judicial proceeding and the act of fabricating fal se
evidence for the purpose of being used in any stage of a
judicial proceeding nentioned in s. 479A of the Code of
Crimnal Procedure are the acts which are nade punishable
under s. 193 of the Indian Penal Code and cognate -sections
in Chapter XI.

It appears clear to us therefore that it is prosecution
in respect of s. 193 of the Indian Penal Code and cognate
sections in Chapter Xl that is dealt with under s. 479A. If
the legislature had intended that the special procedure
would apply to offences other than offence under s. 193 of
the I ndian Penal Code and coghate sections in Chapter XI it
woul d have wused clear words to that effect. It wll be
unreasonable to read into s. 479A the neaning that where a
person who appears to have committed an of fence under s. 193
of the Indian Penal Code by giving false evidence or
fabricating false evidence appears to have conmtted sone
other offence also say, forgery, for the very purpose of
fabricating fal se evidence, complaint for such other offence
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al so
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can be nade under s. 479A of the Code of Crimnal Procedure.

W are therefore of opinion that s. 479A has no

application to prosecution for offences other than an
of fence under s. 193 and cognate sections in Chapter XI and
that as regards other offences ss. 476, 477, 478 and 479
continue to apply even after the enactnent of s. 479A

Whet her the High Court is right or wong inits view that
the appellant appeared prina facie to have conmitted
of fences wunder s. 467 and s. 467/120B of the Indian Pena
Code has not been argued before us and we express no opinion
either way on that matter.
The appeal is disnissed.
Appeal dism ssed




